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IN 

MICHAELMAS  TERM, 

IN  THE 
nFTY-FOVRTH  TEAR  OF  THE  BfiIGN  OF  GEORGE  m. 


Memorandtan. 


ClK^LT  in  tlus  term,  Mr.  Justice  GiUs  was  promoted  to ; 
the  office  of  Lord  Chief  Baron  of  the  court  of  EKcbequir, 
en  the  redgnation  of  Sir  Archibald  Macdofmld  \  and  Sir 
Rdert  Dallas,  his  Majesty's  Solicitor-General,  was  ap- 
pointed one  of  the  Judgesof  thecourt  of  C«im»0iii^b)fj  in 
his  stead.    On  ThUrsJajy  the  18th  of  Ntvember,  he  was 
called  to  the  degree  of  serjeant  at  law,  and  gaye  rings . 
with  the  motto^  ^  ntos  et  kx^^  and-onthe  following, 
daj,  he  took  his  seat  on  the  bench. 

▼OL    I.  B 
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1813.  WHITE  AND  OTHERS,  ASSIGNEES   OF   SH0TTLEWORTH 

^      ,'*^,  AND  GOODFELLOW,  BANKRUPTS.  V.  WILKS. 

Tuesday,  Nov.  9.  - 

A.  porchaict  This  was  an  action  of  trover  to  recover  the  sum  of 
,antac|i]aniityof  «^1200,  being  the  value  of  twelve  tons  of  linseed  oil, 
oil,  w^^  w**  part  of  a  larger  quantity  then  standing  in  cisterns  in 
off;  but  by  agree-  the  defendant's  warehousey  which  the  buikrupts,  pre« 
«aiS^divw5'  ^^^y  *^  their  bankruptcy,  on  the  14th  of  Jan.  iai2, 
inthedefendaiifs  had  agceed  to  purdbase  of  the  defendant  through  the 
Jh?!lJ*J^'°^^^^  of  a  broker;  but  they  not  bemg  hnmediately.in 

pay  a  weekly  rent  want  of  the  oil,  and  it  never  having  been  measured  off,  it 
reom  \  A^s  biU  ^^^  agreed  that  it  should  remain  in  the  cisterns  under 
dkh**<mred^*^  the  defendant's  care,  the  bankrupts  paying  rent  for  the 
he  become  bank-  warehouse-room. 

[heUl  not  havfns      "^^  following  are  copies  of  the  invoice  and  sale  note," 
been  severed        and  of  the  bill  of  exchange  drawn  by  the  defendant  on 

ant?  stock^  this'  ^^  bankrupts  for  the  pnce  of  the  oil. 

did  not  amount 

to  such  a  delivery  Messrs.  Shuttltworth  and  GoodfdUw* 

at  would  entiUo 

the  aftugnees  of  London^  14—28  Jan.  16^12. 

A.  to  maintain 

trover  for  it.  Bought  of  Matbias  Wilis, 

Twenty  tons  Unseed  oQ  at  .f  60     •      .      «     .^1200. 

Mr.  JTilks  holds  the  above  in  risterns  for.  Messrs. 
SbuHlevmih  and  Gcidfellcm/s  accommodation,  charging 
them  Is.  per  ton  per  week  rent. 

Z^dbn,  lA^h  Jan.  1812* 
Bought  this  day,  by  order  of  Messrs.  Shatle^btrtb 
and  Qcoijdkmt  of  Mr.  XPaSb,  twenty  tons  of  Kaseed 
oil  at  «f  60  per  ton,  «saal  allowance^  to  be  free  delivered 
in  one  SMMitlw  tnd  be  paid  for  ki  feocteea  daysb  by  tbeir 
acceptance  at  fom  months. 

^WJ^^^W  %^9.^^^^  9J%^^k^mf9 
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^ISOO.  LofidM,  Kti  Jan.  1812.  I6t3. 

Four  months  after  date^  pay  to  my  order  one  thou-     White  and-^ 
sand  two  hundred  pounds^  value  received  in  linseed  oil,       Assignew)  5re. 

Mattiai  mih.        Wi^lks. 
Messrs.  ShiOOeworti  and  GoodfetUw^ 

Austin  Friars.  i 

Tlie  above  bill  was  presented  and  left  with  the  bank- 
rupts for  acceptance,  but  never  was  accepted  by  them  {a)\ 
and  about  ten  days  after  the  presentment,  viz.  on  the 
24th  otjfyrUf  1812,  the  commission  bsued.  There  was 
no  actual  delivery  of  the  oil  to  the  bankrupts;  and  the 
plaimiffs,  after  the  ddfendant's  refusal  to  deliver  it  to  them 
as  assigne6s,on'theu'  offering  to  pay  any  rent  that  might 
be  due  for  warehouse-room,  brought  the  present  actbn. 

At  the  trial,  the  judge»  being  of  opmon  that  there  had 
.not  been  a  complete  sale  and  delivery,  nonsuited  the 

Mr.  Serjt.  Lens  now  moved  (hat  the  nonsmt  should 
be  set  aside,  and  a  new  trial  granted.  He  cited  Whiter 
^omse  V.  Frost  (fi)^  which  was  an  action  of  trover  for 
some  oil,  under  circumstances  nearly  similar  to  the  pre- 
sent, in  which  the  de&nce  was,  that  the  oil^  until  mea- 
sured off,  was  not  capable  of  a  separate  defivery ;  but  the 
cowtofX.^*  in  that  case^  held*  that  the  sale  and  delivery 
were  complete,  though  the  oil  had  never  been  drawn  ofE^ 
and  that,  therefore,  trover  was  maintainable  for  it. — He 
also  cited  Hurry  v.  JHanglet(c),  where  Lord  ElUnborough 
hdd,  that  the  acceptance  of  warehouse-rent  was  an  eze* 
sated  delivery  and  a  complete  transfer  of  the  goods  to 


(a)  No  atjresBy  however,  seemed  to  be  laid  on  this  tircav- 
stance. 

(I)  le  East.  ^14.  (c)  1  C«»p.  ^9, 
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.  White  and 

others. 
Assignees,  &c. 

V, 
WiLKS. 
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the  purchaser,  though  they  had  never  actually  been  re^* 
moved  from  the  warehouse  of  the  vendor  (a). 

Lord  Chief  Justice  Mansfield. — ^In  trover  for  a 
quantity  of  sugar,  where  the  sale  had  been  agreed  upon, 
but  there  had  been  no  actual  delivery,  the  court  was  of 
opinion  that  the  action  was  not  maintainable  (^)i  and. 
certainly  sugar  is  of  a  more  divisible. nature. than  oil. 
The  question  here  is  the  separation^  which  I  think  is 
essential  for '  the  support  of  this  action,  and  there 
certainly  has  been  no  separation  of  the  oil  in  ques- 
tion. 

The  other  judges  concurring, 

Rule  refused  (r). 


(a)  In  Harmon  v.  Anderson^  2  Camp.  243,  Lord  jptUfi' 
borough  held,  that  the  purchaser  of  eoods  having  lodged  an  order 
from  the  vendor  id  deliver  them  with  tne  wharfinger,  in  whose  ware- 
house they  lay,  in  consequence  of  which  the  latter  transferred 
them  in  his  books  to  the  name  of  the  purchaser,  the  vendor's  right 
.  to  stop  them  in  iransitu  was  gone,  and  the  wharfinger  was  bound  to  • 
hold  tnem  as  the  agent  of  the  purchaser.— So,though  no  transfer  b^ 
made  in  the  books,  provided  the  order  for  delivery  be  lodged  with 
the  wharfinger. 

(6)  His  lordship  aUuded  to  a  case  o(  Austin  v.  Craven,  in  which 
this  court  hdld  that  trover  would  not  lie,  because  no  specific  quaa* 
tity  of  sugar  had  been  set  apart,  and  accordingly  assumpsit  was  after> 
wards  brought  on  the  contract.    • 

(e)  In  Sionard  v.  Dunhin,  t  Camp,  344,  Lord  EUenhorougk 
refused  to  allow  the  defendants,  who  were  warehbuseraeo,  to  set 
up  as  a  defence  inian  action  of  trover  for  some  malt,  that,  accord- 
ing  to  the  usage  of  trade,  a  remeaturing  was  necessary  for  the 
transfer;  the;^  having  given  an  aeknowlMgment that  th^  held  it 
on  the  plaintiffs,  account. 


'S^'^^^T^  ANONYMOUS. 

^OV.  11. 

not^oWkeTnin-  ^^^  Serjt.  Best  moved  for  a  rule  to  shew  cause  why 

fantplaintiflfto    the  plaintiff  in  this  action,  who  was  an  infant,  should 

give  security  for  . 

coftis*  not  give  securty  for  costs.    [Mr.  Justice  Jieaib  asked  if 
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tills  could  be  moved  after  issue  joined :  the  secondary 
certified  that  it  mighty  but  not  after  verdict.]  And 
he  quoted  the  opinion'  of  Mr,  Justice  Buller  in  Doe  d. 
Selbj  V.Alston  {a). 

The  Chief  Justice  observed^  that  the  infant  might  have 
a  good  right  of  action,  and  was  not  to  lose  his  cause  be- 
cause his  procbiin  ami  was  not  a  man  of  responsibility. 

Rulereftised  {b). 


1613. 

Ahovym6us. 


(a)  I  TermRep.4g\.  In  that  case  Mr.  Justice Bii/Zfr said,  *«There 
'  are  ooiy  three  insunces  in  which  the  court  will  interfere  on  behalf 

of  a  defendant,  to  oblige  the  plaintiff  to  give  securitv  for  costs :  the 
fint  is,  when  an  infant  sOes,  tne  court  wDl  oblige  his  pfocAem  ami, 
or  guardian,  or  attorney,  to  giTC  security  for  the  costs  i,  8.  when  the 
plaintiff  resides  abroad,  in  which  case  the  court  will  staj;  proceed- 
JDgs  till  security  is  giren  for  oosuj  and  3.  where  there  has  been  a 
former  ejectment.*'  This  rule  has  been  extended  to  other  actions 
as  well  as  ejectments.  Vid.  Weston  v.  Withers,  2  Term  Rep.  i\\. 

(b)  In  2  Taun,  6l .  Anon,  this  court  would  not  compel  the  plaintiff 
to  nre  security  for  costs,  on  the  ground  of  his  being  a  bankrupt^  or 
in  Newgate. 


HODGSON  ANI^  ANOTHER  V.   TBMPLB. 

This  was  an  action  brought  by  the  plaintiffs>  who 
were  malt  distiUerSj  for  goods  sold  and  delivered  to 
the  defendant ;  and  at  the  trial  before  the  Chief  Justice, 
at  the  sittings  after  last  Trin.  term,  a  verdict  was  found 
for  the  plaintiffs,  with  liberty  to  move  to  set  it  aside,  and 
enter  a  verdict  for  the  defendant. 

It  appeared  on  the  trial,  that  the  goods,  consisting  of 
spirits,  were  delivered  at  a  rectifying  distillery  kept  in 
the  name  of  the  defendant's  brother,  but,  in  fact,  by  the 
defendant  himself^  who  also  kept  a  retail  liquor  shop. 


Thursday, 
No\'.  11. 

Itisnotsufficient, 
to  invalidate  a 
contact  for  the 
sale  of  goods* 
that  the\endor 
knew  they  were 
to  be  apDlied  to 
an  illegal  purpose^ 
unless  he  have  a 
share  in  the  un* 
lawful  trans- 
action. 
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HoDGSow  and 
another 

V. 

Temple. 


contrarjr  to  the  86  Gio.  3.  c.  78.  s.  54.  (a)  s  and  that  die 
plaintifis  knew  of  thit  circumstance  at  the  ttme  of  the 
delivery. 

Mr.  Sexjt.  Shepherd  now  moved  to  set  aside  the  ver- 
dict, on  the  ground  that  the  pbuntifis  had  sold  the  goods 
to  the  defendant,  knowing  that  they  were  to  be  used  in 
carrying  on  an  illegal  trade.  He  contended  that,  although 
the  plaintifls  might  recover  where  they  were  ignorant  of 
the  illegal  intent,  yet  here,  as  they  knew  that  the  bro- 
ther's name  was  only  used  as  a  cloak  for  the  defendant, 
they  were  not  entitled  to  a  verdid. 

But  the  Chief  Justice  said,  *^  It  is  not  merely  the  selling 

goods,  knowing  that  an  improper  use  is  to  be  made  of 

them,  but  the  seller  must  have  a  pari  in  the  iUegal 

transaction,  to  invalidate  the  contract." 

The  other  judges  concurring. 

Rule  refused  (A). 


(a)  Which  enacts,  '*  That  no  penon  licensed  to  sell  brandy 
or  other  spirits  l^  xeUiU  or,  selling  brandy  or  other  spirita  by 
retail,  shall  be  the  proprietor  or  owner  of  any  distillery  or  itctifying 
house,  or  have  any  part  or  share  in  any  distillery  or  rectifying  houae, 
or  be  in  any  manner  oonceraed  in  the  trade  or  biuinesi  of  a  distil- 
ler, rectifier,  or  compounder  of  spirits,  on  pain  of  forfeiting  for 
every  such  offence  the  sum  of  ^SOO/* 

(&)  So  it  JSTolnMa  v.  Jolawm'f  1  Cowp.  341;  Chgrnt  r.  Penalunu^ 
A  Term  Rep.  466:  WaymeU  v.  Reed,  5  Term  Rep.  5^.— See  ajso 
Lord  iCefiyoaV  judgment  in  Vandyek  r,  Hemiti,l  Ett.  gO. 


Thunday, 
Nov.  11. 

Bail  being  fixed, 
if  one  of  them, 
havin£  paid  the 
debt,  Drin^  his 
action  against  his 
co-bsilforcontri. 
bution»  he  must 
prove  the  judg- 
ment as  well  as 


IBLLDON  V.  TlNKaU). 

This  action  was  tried  before  Mr.  Justice  Chamire,  at 
the  last  assizes  at  Tort,  and  was  brought  to  recover 
the  sum  of  <£iO  :  Ss.  for  money  paid  to  the  use  of  the 
defendant.  The  plaintiff  and  defendant  had  been  baU 
together,  and  had  been  fixed  with  the  debt )  the  present 
the  execution. 
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jiaiotiff  had  paid  the  whole  mm^  and  now  brought  this  1813. 

actioa  for  cootrS>Btion.    Mr.  Justice  Cbambn  being  of      BiLLDOH 
opinion  that  the  plaintiff  onght  to  have  proved  the  judg*  «. 

ment  as  well  as  execution^  direct/ed  a  nonsuit.  AwcAaD. 

Mr:  Serjt.  Sbepbtrd  now  moved  to  set  aside  this  non- 
suit \  hot  the  court  concurring  in  opinion  with  Mr.  Justice 
Ciamtr^p  held  the  nonsuit  to  be  right,  and  refused  the  rule. 


DOB  dem.  JONES  and  others  v.  wilds.  Nov.  11. 

This  was  an  action  of  ejectment,  brought  to  recover  In  ejectment,  the 
the  possession  of  certain    premises  m  the  county  of  not  a  competeat 

Herrford,  and  was  tried  before  Mr.  Justice  DMMier  at  the  ^i*"«"  ">  P^vc 

'*    ,        ^  ^  that  he,  and  not 

last  assizes  for  that  county.  his  father,  it  te- 

The  defendant;  in  order  to  shew  that  he  was  not  in  J*^ '°  P®»*^ 
possession  of  the  premises,  called  his  son  to  prove  that  he 
(the  son)  was  in  possession  of  them ;  but  the  learned  judge, 
being  of  opinion  that  he  was  not  a  competent  witness,  re* 
fosed  to  admit  his  evidencet  and  a  verdict  was  accord- 
ingly found  for  the  plaintiff. 

Mr.  Seijt.  Bi$t  now  moved  to  set  aside  this  verdict, 
on  the  ground  that  the  son's  testimony  was  admissible. — 
He  admitted  that,  in  actions  of  ejectment  against  the 
landlord,  the  tenant  could  not  be  called  to  support  his 
own  possession ;  for  there  be  had  a  direct  interest,  not 
only  to  maintain  his  possession,  but  because  he  would  be 
liable  to  an  action  for  mesne  profits,  in  which  the  verdict  , 
in  ejectment  would  be  evidence  against  him  («):  Here, 
on  the  contrary,  by  proving  himself  tenant,  he  would  have 
been  sulgecting  himself  to  an  action. 


(a)  See  Dfie  dem.  Posierv.  Wiliiams^  f  Coufp.  691 ;  and  Bourne 
Y.ZWiMr,  \  Sir.  632. 
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18 13*  '  Lord  Chief  Justice  Mansfield. — But  Jte  would  remain 

''''^^^       in  possession  till  the  second  action  vas  brought,  and  the 

and  others       kw  will  not  distinguish  between  such  niceties  of.in^ 

^  ^  terest. 

Wilds.  ^ 

The  rest  of  the  conrt  concurring^ 

Rule  refused  (aX 


(a)  Vid.  Bent  v.  Baktr^  a  Ter.  Rtp,  »7.  in  which  the  ghieral 
niUss  respecting  the  cooipetency  of  witnesses  were  (aid  down  oy  the- 
court  of  King's  pench.^ 


Friday,  Nor.  12,  ALDEED  .z;.  HICKS. 

Where  a  defend-  TLTr.  Sent.  -B«/,  on  a  former  day*  in  this  term*  had 

antkeepsoutgf     T^  1     ^  '       ,  t.      ,.      .   j 

the  way  to  avoid   obtained  a  rule  to  shew  cause  why  the  judgment  ana 

scryiccof  process,  ^Ht  of  execution  in  this  case  should  not  be  set  aside 

and  anoticeof 

declaration  is       with  costs,  on  the  ground  of  the  defendant  not  having 

ratter  b'™h^      b^en  served  either  with  a  writ  or  notice  of  declaration. 

post,;  which  is         Mr.  Serjt.   Shipberd,  in  shewing  ^use^  stated  tha( 

i^d  ISiX°S:  *^  plaintiflF  M  served  the  defendant  with  a  capias  in 

fused  r  Held      May ;  but  finding  that  it  had  been  served  on.  a  Sunday,  he* 

sufficiem  service.  ^^  ^^^  *^  ^^  J^««^  followingn  sent  another,  inclosed  ia  a 

letter,  stating  that  the  former  writ  was  wrong,  and  that 

the  defendant  was  to  attend  to  the  l^st  only.    The  de- 

^  fendant  haying  shut  himself  up  to  avoid  inquiries,  both 

the  writs  were  sent  and  delivered  by  the  carrier*     As  to 

the  declaration,  a  notice  of  it  had  been  stuck  up  in  the 

office,  and  a  copy  had  been  sent  by  the  general  post,  and 

brought  back  opened^  and  marked  **  refused*^  in  r^ 

ink. 

Mr.  Seijt.  Best,  contrhy  contended  that  this  was- not 
sufficient  service  \  that  it  would  be  highly  mischievoi^ s. 
to  permit  declarations  and  other  proceedings  of  the  cou^ 
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to  be  stDt  by  the  post>  and  that  no  case  could  be  adduced 
where  such  notice  had  been  allowed;  that  the  defendant 
having  sworn  that  he  had  received  no  notice  or  intima- 
tiQi)  of  the  action,  it  could  not  be  presumed  that  the  re-* 
turned  letter  had  been  opened  by  him,  and,  at  least, 
that  the  plaintiff*  should  have  produced  an  affidavit  of 
the  letter-carrier  that  he  delivered  it. 

Lord  Qiief  Justice  Mansfield. — ^Tour  client,  know- 
ing th^  attorney's  hand-writing,  from  having  before  re^ 
ceived  process  from  him,  and  fearing  the  contents  of  the 
letter,  refused  to  take  it  in ; — ^it  was  his  own  fault  there^ 
fore  that  he  had  not  notice. 

The  other  judges  concurring. 

Rule  discharged. 


IB13. 


Alixreu 

V, 

Hicks. 


WATSON  V.  STBDMAN. 


Friday,  Nov.  !«• 


The  court  win 


Mr.  Seijt.  Best  had,  in  a  former  term^  obtained  a  rule 

calling  on  the  plaintiff  to  shew  cause  why  the  writ  of  not  quash  a  writ» 

ce^s  in  this  action  should  not  be  quashed,  on  the  ground  ?]J  havin'e  b«ca 

that  the  defendant  was  on  board  his  ship  at  Rotherhithey  served  in  a  wrong 

which  is  in  Surrey^  when  the  writ,  which  was  directed  to  ^* 

the  sheriff  of  Middlese^f^r^TS  served  on  hrm.  ' 

^    IVIr.  Seijt.  Shepherdy  in  shewing  cause,  contended  that 

though  the  service  vr^r^  bad,  the  writ  itself  might  have 

been  good,  and  therefore  that  the  motipn  to  quash  the 

writ  was  improper. 

Mr.  Serjt.  Besty  contrhi  contraded  that  the  motion 
was  right,  the  plaintiff  having  by  his  improper  service 
made  the  writ  itself  bad: — ^But  the  court  held,  that 
diough  the  defendant  might  move  to  set  aside  any  sub- 
$f  quent  proceedings,  he  could  not  move  to  quash  the  writ^ 

Hule  discharged^. 
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Fridty,  Nor.  It. 


SPARROW  V.  THE  EARL  X>W  BRISTOL. 


An  oat|$oing  te-    This  action  was  brought  against  the  defendant  as  chief 

Dant  having 

agreetkto  aMign    Steward  of  the  Uberty  of  Bury  St.  Edmonds^  for  a  £dse 

£ um'^iht^  ^^"^  ^°  * ^^  ofMificiai.  The  writ  had  been  issued 
incoming  tenant^  against  the  efiects  of  George  Smithy  who  held  a  farm  as 
an  actual  assign^^  *  yearly  tenant  under  the  Duke  of  Grafton^  ,and  had 
ment  made^^may,  received,  prior  to  Michaelmas  181 1,  a  year's  notice  to  quit 
under  an  execu-  ,^.  ,     ,  .^,^       ^       *>  i^  i 

tion  against  the     9t  Muhaelmas  1812.     One  iCo^^/y  who  was  to  succeed 

outgoing  tenant,   g^if/j  j^  ^^  f^^   agreed  with  him  sometime  before 

sell  his  interest  .  .         •  . 

in  such  remain-    Miehaelmas  18 11,  for  the  immediate  occupation  of  it; 

Su^nrfc  ^^^  *^  ^^  ^^  ^^^^^  ^^^^  ^^^^^  **^"^^  *^®  ^^®  ^*y» 
same  value  that     dung>  &c.  at  a  valuatioui  which  valuation  was  to  include 

tena'nt^adTgreed  Smith*s  interest  in  the  remainder  of  his  term.  Before^ 
to  give  for  it.  however,  the  valuation  was  made,  viz.  on  the  18th  of 
October  1811,  the  officer  entered  with  his  warrant  under 
the  writ  issued  by  the  plaintiff,  and  which  was  indorsed^ 
to  levy  <£ll76  :  14i.}  but,  on  receiving  a  notice  from 
Rogers  that  he  was  in  possession  of  the  property,  which 
he  said  had  been  valued  to  him,  he  returned  that  he  had 
taken  goods  to  the  amount  of  £256:  4fS. :  9d*  and  nulla 
bona  ultra. 

The  cause  came  on  to  be  tried  at  the  last  spring  assizes 
at  Burj^  when  it  was  ordered  by  the  court,  with  the  con- 
sent of  both  parties,  that  a  verdict  should  be  entered 
/  for  the  plaiatiff  for  .f  1200,  subjea  to  the  award  of  H. 

Hulton^  Esq.  in  the  usual  form.  Mr.  Hulton  made  his 
award  on  the  10th  of  ii!itj^,by  which  he  directed  a  verdict 
to  be  entered  for  the  plaintifffor  «£606 : 6/.of  which  «£200 
were  for  Smiths  interest  in  the  farm,  and  the  rest  for  the 
hay  and  other  effects  according  to  the  valuation. 

In  Easter  term,  Mr.  Serjt.  Shepherd  had  obtained  a 
rule,  calling  on  the  plaintiff*  to  shew  cause  why  Mr.  //«/» 
tvis  ^ward  should  not  be  set  aside,  or  referred  back  to 
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hiin  to  be  reviewed,  and  meanwhile  the  proceedings  be  1813. 

stayed.  His  motion  was  made  on  two  cromids :  1st.  That      «  ^^""^ 
'  ^  Sparrow 

the  property  had  changed  its  owner  prior  to  the  officer's  v. 

entry;  2dly.  That  &mtV$  interest  was  not  such  as  the  ^^1«^B»»t<»- 
sheriff  could  take  in  execution}  and,  if  it  were,  that 
he  ought  not  to  be  charged  with  jf  200,  the  value  put 
upcm  it  by  Rogers  ^  but  only  with  so  much  as  it  would  have 
sold  for  to  an  indifferent  person. 

Mr.  Seijt.  Bbssett  now  shewed  cause  against  this 
rule,  upon  affidavits,  which  stated  that  the  arUtrator  had 
found  that  ^e  property  had  beeii  taken  in  execution 
prior  to  the  change  of  possession,  and  that  <£200  were  the 
real  value  ofSmSth^s  interest  in  the  farm ;  and  these  being 
the  questions  on  which  the  cause  was  referred,  he  con- 
tended that  the  award  was  right  and  conclusive. 

Mr.  Serjt.  Shipherdf  eoniri,  contended  that  the  sheri# 
might  as  well  have  been  fixed  for  the  good-will  of  a  man's 
business,  and  distinguished  this  firom  the  case  of  a  lease 
which  might  have  been  sold ;  but,  at  all  events,  the  she- 
riff ought  not  to  be  charged  with  the  sum  which  the  iii- 
coming  tenant  might  think  it  worth^to  himself. 

Lord  Chief  Justice  Mahstield. — Any  man  who  wished 
to  have  got  the  remainder  of  this  term  would  have  given 
somttUng  for  it ;  and  it  was  worth,  therefore,  just  so  much 
as  would  have  been  given  for  it : — A  man  might  have 
bought  it  fbr  the  purpose  of  vexation  towards  the  incom* 
ing  tenant.  [Mr.  Serjt.  Blossett  observed,  that  in  this 
case  the  crops  passed  for  ^200.]  That  puts  an  end  to  the 
question ;  but  even  without  that,  there  would  have  been 
much  difficulty  in  supporting  this  rule. 

The  rest  of  the  court  concurred. 

Itule  discharge  {a). 

(a)  The  sbeiiff  may  take  and  sell  an  annotty  in  nature  of  a  reot- 
charpe,  and  he  nay  extend  and  stell  a  term  ot  vean ;  but  nothing 
can  be  taken  in  cxcicution  which  cannot  be  solo.  Com.  Dig*  tit. 
EmecmHoii,  (a  4*) 


IS  CASES  IN  MICHAELMAS  TBRM> 

t 

1813. 


SJ"!'.!'  »«» "•  ^00"- 


\ 


An  action  for  a     Xhis  was  an   action  for  a  malicious  prosecution  in 

malicious  prose-  ^ 

cuiion  in  indict-  indicting  the  plaintiff  for  an  assault  and  battery.  The 
^^antutaultand  ^^J  evidence  on  the  part  of  the  plaintiff  being,  that  the 
^h^K^rh^^*'*  ^^^  ''^^  preferred  and  not  found,  Lord*Chief  Baron 
been  found,  can-  -Mocdomild,  who  tried  the  cause,  nonsuited  him. 

"^|.  ^^^^"PPr"^'  Mr.  Serjt.  Best,  in  a  former  term,  had  obtoined  a  rule 
without  evidence  "^  ' 

ofixpregs  malice,  fihi  to  set  aside  this  nonsiut,  on  the  ground  that  the^bill 
wanrof**rob«W  "^^^^^v^^g  been  .found,  malice  was  to  be  presumed  till  the 
cau&c.  contrary  were  shewn. 

Mr.  Serjt.  Shepherd  now  shewed  cause   against  the 
rule,  and  contended  that  unless  the  charge  contained 
ncandal,  or  the  plaintiff  could  shew  damage^  h«  could  not 
recover.    He  cited  Lilnval  v.  SmaUman  (a\  which  was  an 
action  for  a  malicious  prosecution  in  indicting  the  plaintiff 
for  stealing  a  shovel  \  and  an  objection  bdng  made  that 
express,  malice  was  not  proved,  Mr.  Justice  Forster  over- 
ruled the  objection,  observing,  that  **  in  indictments  for 
fehnyyXh&  defendant  could  not  object  that  express  malice 
.  bad  not  been  proved,  but  in  indictments  for  misdemfarv' 
mrsi  evidence  of  express  malice  must  be  given."     In 
Saviile  v.  Roberts  ((),  the  court  held,  that  if  the  bill  were 
not  found,  no  action  lay  unless  scandal  or  imprisonment 
.  appeared,  and  even  then,  express  malice  must  be  proved; 
the  mere  innocence  of  the  plaintiff  not  being  sufficient. 
He  concluded  that  this  being  in  fact  damnum  absque  ia^ 
juriof  the  rule  should  be  discharged. 

Mr.  Serjt.  Best^  contri. — ^The  plaintiff's  objection  was, 
that  the  defendaht  must  prove  probable  cause,  the  grand 
jury  not  having  found  the  bill.    In  Saviile  v.  IMerts  the 


(a)  Sel,  N.  P.  946.  n.  (1.)  3d  edit. 
{b)  I  Salk.  13.— 1  Ld,  Rai/m,  374- 
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ju4ges  determined  that  there  were  three  sorts  of  jdamages  leis. 

which  could  sustain  this  aaion: —  tT^^ 

1st  J  Damage  to  the  plaintifTs  fame  or  reputation;  v. 

My,  danger  to  his  life,  limbs,  or  liberty  5  and  Sdly,  the     ,  Mooa«* 
expence  of  defending  himself. 

If  this  doctrine  were  right,  the  plaintiff  jr^s  entitled 
to  a  verdict,  the  defendant  having  charged  him  with  an  of« 
fence  which,. if  proved,  would  have  subjected  him  to  im^ 
prisonment ;  and  it  was  this  danger  of  imprisonment, 
not  the  scandal,  on  which  he  relied.  It  was  no  answer 
to  the  plaintiff's  case  to  say,  that  he  could  have  received 
no  damages  if  the  defendant  had  been  put  to  prove  pro* 
bable  cause,  he  would  have  made  out  his  claim  to  a 
verdict,  whatever  might  have  been  the, amount  of  the 
damages  given*    He  cited  Butler's  N.  P.  14. 

Lord  Chief  Justice  Mansfield. — I  Cannot  see  what 
damage  a  man  can  sustain  by  the  preferring  a  bill  of 
mdictment  against  him  which  is  not  found.  How  then 
can  the  law  say,  that  a  maQ  can  support  an  action  for 
prefening  an  indictment  against  him  by  which  ho 
hassustained  no  actual  damage  ?  It  does  not  appear  that 
the  plaintiff's  personal  security  was  ever  endangered* 
AH  that  is  said  in  BuUer^i  N.  P.  on  the  subject  is  against 
the  present  action  (a).  It  would  be  a  very  bad  precedent 
if  thb  nonsuit  were  set  aside,  as  every  bill  that  was 


(a)  In  general,  in  ibis  action,  the  plaintiff  roust  shfw  both  malice 
and  the  want  of  probable  cause,  and  both  most  concur.  Bull,  N,  P, 
14.  4  Bur,  1974,  per  cur. — Malice  may  be  implied  from  the  want 
of  probable  cause,  but  not  the  latter  from  the  former  t^er  Lord  Mans* 
find  and  Lord  Loughh'&r ought,  in  Johnstone  v.  Suttmn,  in  error^ ' 
1  Term  Rep.  545. — In  Incledon  7.  Berry ^  Devon.  Sum.  Asm.  1905, 
eited  Sel.  N.P.  946.  n.  (8),  Sd  edit,  in  an  action  for  maliciously 
tndictiDg  the  plaintiff  for  perjury,  Mr.  Justice  Le  Blanc  held,  thai 
it  was  not  suaicient  for  the  plaintiff  to  shew  express  malice,  but  hn 
must  also  give  evidence,  (though  slight  evidence  would  be  )iu^i* 
49aU)ofthe  wfuilpfpjtohAl^kc»iisr.  . 
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Btnb 

V. 

Moons. 


thmwneut  by  the  grand  juiy,  would  becomt  tlMlbimda- 
tion  of  an  action. 
Inbe  other  jndges  coaciirringi 

Rule  diKharged. 


TuesdiT, 
Nor.  16. 

'  Nothing  will  dis- 
chaigf  tne  ac- 
ceptor of  a  bHIof 
exchange  but 
payment  or  re- 
lease i  and  there- 
fore he  18  not 
discharged  by  the 
holder  taking  a 
cognovit  from, 
the  drawer ;  and 
its  being  an  ac- 
commodation 
bill  makes  no 
difference. 


FEMTUU  V.  POCOCK  AND  AKOTlfeR. 

This  was  an  action  brought  by  the  indwsee  of  a 
bill  of  exchange  against  the  acceptor^  and  was  tried 
before  Lord  Chief  Justice  MansfiiU^  at  the  nttings  at 
JFesimmster  after  last  Easier  term,  when  a  verdict  was 
found  for  the  plaintiff  with  .£80  damages,  with  liberty 
to  the  defendant  to  moYe  to  enter  a  nonsuit^  on  the 
ground  that  the  plaintiff  had  discharged  the  defendant^ 
by  having  accepted  a  cognovitt  payable  by  instalm«its> 
firom  the  drawer* 

The  bill,  as  appeared  on  the  trial,  had  been  accepted 
for  the  accommodation  of  the  drawer,  jpayaUe  at  Messrst 
Dawm  and  Co.'s,  PM  Mali,  who  refused  payooent,  say* 
ing  they  knew  nothing  of  Pacock  and  son.  The  plaintiflT 
had  given  a  valuable  consideration  for  itf  and  knew 
nothing  of  its  bebg  an  accommodation  bill|  till  after  it 
became  due. 

Mr.  Serjt.  Shepherd  in  Trin.  term  obtained  a  rule  msi 
on  the  above  groimd. 

Mr.  Serjt.  Marshall  now  shewed  cause  against  the 
rule.  He  contended,  that  whether  the  phinttff  knew  it 
to  be  ah  accommodation  bill  or  not,  or  whether  in  fact 
it  were  so  or  noty  made  no  diffiarence  («).  The  de- 
fiendantf  he  presumed,  would  rely  on  the  authority  of 


(a)  Vid.  Charlei  v.  JfervdM,  1  ZImr.  8fi. 
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two  modern  nisi  prius  cases:  1st,  Laxton  y.  Peat  («),  l«13« 
which  was  an  action  under  circumstances  similar  to  the 
present,  except  that  the  plaintiff  was  aware  of  the  bill.  '^m^"^ 
being  for  the  accommodation  of  the  drawer.  In  that  case,  Pocock  and 
Lord  ElUnberaugh  held  that  the  acceptor  must  be  consi-  ano^*^*'. 
dered  as  surety  only  for  the  drawer,  and  nonsuited  the 
plaintifl^  The  other  case  was  Collott  v.  Haigb  (3),  in 
which  the  question  was,  whether  the  drawer  of  an 
accommodation  bill  was  discharged  by  time  being  giveo 
to  the  acceptor.  Lord  Ellenborougb  ruled  that  he  was 
not,  and  repeated  his  opinion,  that  in  the  case  of  an 
accommodation  bill  the  drawer  must  be  considered  as 
the  principal^  the  acceptor  only  as  surety.  But,  with 
all  due  deference,  nothing  could  be  more  likely  to 
produce  fraud  and  litigation  than  the  doctrine,  that  the 
liability  of  the  acceptor  of  an  accommodation  bill,  differs 
In  any  respect  from  the  liability  of  the  acceptor  of  a  bill 
for  value.  He  then  cited  Kerrison  v.  Cooke  (r),  in  which 
Bilr.  Justice  Gibbs  questioned  the  principle  laid  down  in 
Laxton  V.  Peat.  He^  said  that  though  a  distinction  was 
taken  in  that  case,  that  the  bill  was  presented  when  due, 
to  the  acceptor,  who  promised  to  pay  it ;  yet,  he  con- 
tended that  this  did  ^ot  vary  the  case,  because  a  verbal 
promise  could  not  be  said  to  add  to  the  obligation  entered 
into  by  the  written  acceptance. 

Mr.  Serjt.  Shepberdj  in  support  of  the  rule,  contend- 
ed that  the  plaintiff  had  put  the  acceptor  in  a  worse 
situation  by  giving  time  to  the  drawer.  He  relied  on  the 
authority  of  Collott  v,  Haigh^  above  cited,  and  Englisb  v. 
DarUy  (</),  in  which  Lord  Eldon  said,  '<  if  the  holder  of 
a  bill  agree  with  a  prior  indorser  in  the  morning  not  to 


\fl)  2  Camp.  185.       (ft)  3  Camp.  881.       (c)  3  Camp,  36S. 
M  JjJ.tndP.^l. 
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:  another. 


tA$tS  lU  MICHAEtllAS  nilip 

sue  him  for  some  time^  and  in  the  evening  oblige  a  subsd^ 
quent  indorser  to  pay^  that  subsequent  indorser  must  re- 
sort to  him  to  whom  the  plaintiff  has  given  his  faith  not 
to  sue.'*  He  said  there  was  no  distinction  between  the 
prior  indorser  in  that  case*  and  the  acceptor  in  this ;  for 
if  in  this  case^the  plaintiff  were  to  recover,  he  would  drive 
the  acceptor  to  the  necessity  of  suing  the  drawer,  who  had 
received  the  plaintiflfs  engagement  that  he  should  not  be 
jsued*  He  distinguished  this  from  the  case  of  KfrrisonY. 
Cxie,becxasetifri  the  acceptor,  bythe  subsequent  promise, 
assented  to  what  had  been  done;  and  it  was  decided, 
that  if  the  surety,  (whether  drawer  or  acceptor,)  agreed 
to.  time  being  given  to  the  principal,  he  waived  his  right 
to  a  discharge  (a). 

Lord  Chief  Justice  Mansfield.— -Certainly  giving  time 
to  the  principal  discharges  the  surety;  but  the  diiEculty 
here  is  to  make  the  acceptor  a  surety,  and  the  dfawer  the 
principal.  I  agree  with  Mr.  Justice  Gibis  in  the  opinion  he 
entertained  oiLaxtonv.  Peate^  which  is  thefirst  casein  which 
it  has  ever  been  supposed  that  the  acceptor  was  not  the  first 
and  the  last  person  compellable  to  pay  the  holder.  In  the 
character  of  acceptor,  he  binds  himself  at  all  times  to  pay 
the  holder,  (though  not  perhaps  the  drawer,}  until  dis- 
charged by  payment  or  release.  I  never  knew  any  difier- 
ence,  as  to  the  holder,  between  an  acceptance  for  value 
and  one  for  no  value.  There  is  this  distinction  between 
the  present  case  and  that  decided  by  Lord  Ellen-' 
borough^  that  in  this  case  the  p^intiff  did  not  know 
it  to  be  an  accommodation  bill  when  he  took  it ;  but,  as 
it  appeared  to  me  at  the  trial,  and  does  now,  even  if  he 
had  known  it  at  the  time,  that  would  not  alter  the  case  \ 
because,  when  a  man  accepts  a  bill,  whether  it  be  to  ac- 
commodate a  friend  or  not,  he  makes  himsdf  liable  to 


(a)  Vid.  Qark  r.  Devlin,  ^B.zxAP.  969. 
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tike  baider  until  payment  or  release ;  and,  certainly, 
one  would  not  wish  to  pay  respect  to  accommodation 
bills. 

Mr.  Justice  Hbath.— I  cannot  concur  with  Lord  Ellen-' 
knugVs  decision  in  Laxtdn  v.  Peate.  Whoever  accepts 
an  accommodation  bill,  in  order  to  make  it  pass  as  a  bill 
fbr  value,  b  guilty  of  fraud ;  and  I  would  never  concur 
with  any  determination  which  countenances  accommoda- 
tion bills. 

Mr.  Justice  Chamb&b  concurring. 

The  rule  was  discharged  (a). 
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(a)  See  Dingwall  v.  Duruter,  Doug.  247;  and  ElUs  v.  Calindog 
there  cited,     ^ 


AIKINHEAD  V.  BLADES  AND  OTHERS.  Nw^'^' 

Thiq  was  an  action  of  trespass  against  the  sheriff  of  ^h^^^iiQghQfjff^ 

Middlesex  and  his. officers.    The   first  count  of  the  ^f^^^^l 

writ  of  leti.Ji, 

declaration  stated,  that  the  defendants,  on    the  26th  fa.  entered  the 

ofjtpriJ  181S,  and  on  divers  other  days  and  times  be-  ftd"huj)5drbj 

tween  that  day  and  the  commencement  of  this  suit,  broke  auction  a^inst 

and  entered  the  plaintiff*s  dwelling-house,  &c.;  and,  on  will^ and  kept 

the  day  first  mentioned,  seized  and  took  the  plaintiflF*s  possession  till 
,       '      .        _,  ^      ^  ,  after  the  return 

goods,  and  converted  them,  &c :  The  second  count  stated  ofthewrit:— • 

that  the  defendants,   on  the  day  and  year  first  above  ^f^'^^^^"^^ 

mentioned,  broke  and  entered  the  plaintiff's  dwelling-  trespass. 

house,  and  continued  therein  for  a  long  space  of  time,  to 

wit^  fiK>m  thence  until  the  commencement  of  this  suit: 

The  third  count  was  for  a  common  aspcrtavit»    Plea  Ist^ 

Not  guilty;  2dly>  That  the  trespasses  in  the  three  coimts 

mentioned  were  the  same  act,  and  not  diflSerent  trespasses  ; 

and  to  this  a  justification  under  a  writ  of  testatum  JiirifadiU 

TOI..  I.  C 
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AlKINHEAD 
9. 

Bladbs  and 
otben. 


sued  out  on  the  1  ^2th  of  February  1813,  and  returnable  the 
1st  of  Mays  by  virtue  of  which  the  defendants  entered  on 
the  said  26th  o(  April \  and  before  the  re'tum  of  the  writ» 
took  in  execution,  and  sold  the  goods  and  chattels  of  the 
plaintiff,  to  the  amount  of  the  sum  to  be  levied :  ddly.  Leave 
and  licence  by  the  plaintiff!   The  replication  took  issue  on 
the  first  plea^  as  to  the  second  plea,  protesting  that  it  was 
insufficient  In  law,  alleged  that  the  trespasses  in  the  first, 
second,  and  third  counts  mentioned,  were  different  tres- 
passes, and  not  the  same  act;  to  the  third  plea  it  replied, 
that  the  defendants  of  their  own  wrong,  and  without  the 
leav.e  or  licence  of  the  plaintiff",  entered,  &c. 
'  The  point  in  question  was   that   contained  in  the 
second  plea,   viz.  whether  the  trespasses  in  the  three 
counts  mentioned,  were  one  and  the  same  or  different 
trespasses.     At  the  trial  of  the  cause  at  Westminster^  at 
the  sittings  after  last  Easter  term,  it  was  proved  for  the 
plaintiff',  that  the  defendant  entered  for  the  first  time, 
about  the  10th  of  April;  that  the  goods  were  sold  by 
auction  on  the  26th,  against  the  plaintiff^'s  will ;  and  that 
possession  was  kept  till  the  6th  of  M^y%  which  was  the  day 
after  the  return  of  the  writ.  Lord  Chief  Justice  Mansfield^ 
who  tried  the  cause,  was  of  opinion  that  this  only  proved 
one  continued  trespass  \  and  the  defendants  in  conse- 
quence obtained  a  verdict.    Mr.  Serjt.  Shepherd  and  Mr. 
Serjt.  Marshall  now  moved  to  set  aside  the  verdict,  on, 
the  ground  that  there  were  two  distinct  trespasses.  They 
contended  that,  though,  if  the  sheriff^  enter  and  keep 
possession  under  the  writ,  that  is  but  one  continued 
trespass}  yet  here  his  bringing  another  person  into  the 
house,  for  the  purpose  of  selling  the  ^oods  against  the 
plaintifi^s  consent,  was  to  be  considered  as  taking  pos- 
session for  a  new  purpose,  and  that  he  was  not  warranted 
in  staying  in  the  house  after  the  return  of  the  writ, 
^lA  after  the  sale  of  the  goods  Idl  taken  place.     They 
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cited  WtftUrboume  v.  Morgan  {a\  where  die  entry  was 

by  virtue  of-  a  warrant  of  distress  for  rent,  and  the 

defendant  having  remained  qn  the  premises  after  the 

five  days  allowed  by  the  statute  {b\  for  the  purpose  of 

removing  the  goods,  which  were  afterwards  sold  under 

the  distress,  the  court  held  that  such  continuance  after 

the  five  days  was  a  substantive  trespass.    The  defendants 

should  have  justified  to  both  counts,  and  the  plaintiff 

would  then  have  been  obliged  to  have  new  assigned, 

which  in  the  present  case  he  was  not  able  to  do;  but 

having  pleaded  the  trespasses  to  be  the  same,  the  £ict 

was  not  made  out,  on  which  issu^  was  taken. 

Lord  Chief  Justice  Mansfield. — In  the  case  cited 

from  East^  the  defendant  wasi  bound  to  remove  the 

goods  within  five  days;  the  continuing  therefore  on  the 

premises  after  that  time  was  a  distinct  trespass ;  but  in 

the  present  case,  who  can  fix  the  period  when  the  first 

trespass  ceased,  and  the  second  began? 

The  other  judges  concurring  in  the  opinion  of  thf 

Chief  Justice, 

The  rule  was  discharged. 


1813. 

AlKINHBlD 

Blades  and 
otheri. 


(a)  nth  £01^,395. 
(6)  ^W,fsf'M.  itai.  1.  c.  6.  &  1 1  Geo.  2.  c.  19.  5. 10. 


LEAR  t;.  HEATH. 

In  this  action,  the  defendant,  wlio  was  an  under-writer, 
had  been  arrested  on  a  policy  of  insurance  for  the 
amount  of  his  subscription,  as  for  a  total  loss. 

Mr.  Sexjt.  Sbephfrd,  on  a  former  day  in  this  term,  had 
obtuned  a  rule,  calling  on  the  plaintifiT  to  shew  cause 
why  the  bail-bond  should  not  be  delivered  up  to  .be 
cancelled,  and  the  defendant  be  discharged,  on  entering  a 

C2 


Thunday, 
Nov.  18. 


If  an  under- 
writer be  held 
to  bail  for  the 
amount  of  his 
subscription  to 
A  policy  of  ia- 
aurance^  the 
court  will  order 
the  bail-bond  to 
be  cancelled,  and 
the  plaintiff  to 
pay  the  costs. 
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1 6 13.  common  appearance,  and  why  the  plamtiff  should  not  pxf 

l*^*^  the  costs  ;  there  having  been  no  adjustment  or  promise  ta 

v^  pay,  and  such  arrest  being  contrary  to  a  rule  of  the  court* 

He  ATB.  j^^  g^j^^  £^,  3j^  jjjj.^  S^j^^  p^/j  shewed  cause  upon 

an  affidavit,  which  stated  that  the  plaintiff,  who  was 
master  as  well  as  owner,  had  done  all  that  lay  in  his 
power  to  prevent  a  total  loss>  but  was  only  able  to  re- 
cover the  sum  of  £87,  as  the  net  proceeds,  which  he 
«  was  entitled  to  retain  for  his  loss  of  time  as  master. 

They  contended,  therefore,  that  there  could  be  no 
i|uestion,'  but  this  was  a  total  loss,  and  that  therefore 
the  sum  to  be  recovered  was  certain,  and  that  the  under- 
mriter  having  offered  to  pay  ;C80  per  cent.,  (which  was 
refused  by  the  plaintiff,  on  the  suppositicm  that  the  whole 
was  recoverable,)  this  offer,  though  not  an  actual  adjust* 
ment,  must  be  considered  as  an  admission  of  the  debt» 
and  equivalent  to  an  adjustment.  [Mr.  Justice  Heatl^ 
observed^  that  the  defendant  had  been  held  to  bail 
for  the  whole  amount  of  his  subscription,  whereas  tke 
ofier  was  only  to  pay  £S0  per  cefH.]  Thai  the  plain- 
tiff must  answer  in  another  way,  but  it  was  no  ground 
to  set  aside  the  bail-bond,  that  he  had  held  the  de- 
fendant to  bail  for  more  than  was  due.  The  under* 
vnriters  having  declared  that  they  would  only  pay  «£80 
per  cent.t  and  that  if  that  were  refused^  they  would  not 
settle  at  all,  the  plaintiff  was  only  using  the  means  which 
common  prudence  would  suggest^  to  recover  the  debt- 
As  there  was  no  decided  authority  against  holding  to 
bail  in  case  of  a  total  loss,  the  rule  should  be  discharged,, 
but  at  all  events  the  plaintiff  ought  not  to  be  compelled 
to  pay  the  costs.  Arrests  on  policies  had  been  made  in 
the  King's  Bench  \  and  in  hnpefs  Practice  (a)  there  was  a 
form  of  holdiiig  to  bail  in  that  court,  even  on  average 
losses. 

(a)  Page  144.  8th  edit. 


IN  THB  VIRT-FOUmTH  YBAR  OF  GBO«  III. 

Mir.  Justice  Hioih  suggested,  that  in  those  cases,  there 
might  have  been  adjustments. 

Vi.  Seijt.  Shepherd^  m  support  of  the  ruki  cited  Lamit 
V.  DtAok  (a)^  by  which  it  appeared  to  be  contrary  to  the 
p^tice  of  this  court  to  arrest  on  policies  of  insurance. 
He  denied  that  there  had  ever  been  a  decision  in  the 
Kin^i  Bincb  in  favour  of  such  a  practice,  but  he  was 
sore  they  had  decided  that  there  coidd  be  no  arrest  ^ 
where  it  was  a  question  of  unliquidated  damages. 

Lord  Chief  Justice  Mansfibld. — The  rule  must  be 
made  absolute ;  and  as  to  the  costs,  the  plaintiiF  should 
ianow  tlie  practice  of  the  court,  and  if  he  venture  to 
arrest  impnq>erly,  must  pay  the  costs* 

The  other  judges  concurxing. 

Rule  absolute. 
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1613, 

LaAR 

Heath. 


(a)  mi.  51  <Seo.3,  FeL  7-  MS.^ln  this  case  there  had  been  a 
totil  loflSy  the  policy  was  a  valued  one«  and  all  the  under-ivriters, 
except  thedefendanty  had  paid  the  loss :  The  ooart«  however  held 
that,  without  aa  adjustment  or  express  promise,  an  underwriter 
coiiid  not  behelcKle  bail  on  apoUcyof  insuranoej  which  is  a  contract 
ofiodemnity* 


fOULKSS  AKD  ANOTHER,  EXECUTORS,  &C.  «.N£rOHB0T7R« 

The  plaintiffs  in  this  action  were  executors  of  the  will 
of  one  Kinebel^  who,  at  the  time  of  his  death,  wtis  holder 
of  a  bill  of  exchange  for  XSOy  which  had  been  indorsed 
to  him  by  the  defendant.  On  the  back  of  the  bill  was 
this  memorandum  or  indorsement,  ^'  Jugutt  25ihi  forty 
p9umdsy*  which,  however^  had  been  struck  thrgugh  with 
a  pen.  The  executors,  finding  no  memorandum  in  the 
deceased*s  books  of  any  payment,  though  there  was  one 
of  the  bilTs  dishonour,  and  of  notice  having  been  sent  to 
the  defendant  of  such  dishonourj  arrested  the  defendant 


Thursday^ 
Nov.  IS. 

Where  a  man 
sues  as  executor, 
the  court  will 
require  a  strong 
case  against  him, 
to  subject  him  to 
costs  within  the 
meaning  of  the 
Stat.  43  Geo^  3, 
c.  4(J.f.3. 
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1813. 


FouLKEjiand 

another. 
Executors,  &c. 

V. 

Nbighbouk. 


for  the  whole  amount.  On  the  trial  before  the  Chief 
Justice,  at  the  sittings  at  Westminster  after  last  Trin»  termy 
the  defendant  called  the  acceptor  of  the  bill,  who  swore, 
that  he  had  paid  <£40,  a  fortnight  after  the  bill  became 
due,  to  the  testator,  who  had  given  him  time  for  the 
remainder;  and  the  plaintifis  accordingly  only  recovered 
the  £10  remaining  due,  with  interest  for  the  same. 

Mr.  Serjt.  Best^  on  a  former  day  in  this  term,  had 
obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause  why 
the  defendant  should  not  have  his  costs  taxed  by  the 
court,  and  set  against  the  damages  recovered  b^  the 
plaintiff,  according  to  the  stat.  43  Geo.  3.  c.  46.  i.  3  (a). 

Mr.  Sezjt.  Shepherd  now  shewed  cause  against  this 
^rule.  The  question  on  these  motions  was,  whether  the 
plaintiffs  had  been  guilty  of  a  malicious  arrest.  Finding 
that  no  memorandum  had  been  made  by  the  testator  of 
payment,  they  did  not  consider  themselves  justified  in 


(a)    This  section  enacts,  **  That  in  all  actions  wherein  the 
defendant  shall  be  arrested  and  held  to  ^special  bail,  and  wherein 
the  plaintiff  shall  not  recover  the  amount  of  the  sum  for  which  the 
defendant,  in  such' action,  shall  have  been  so  arrested,  &c.  such 
defendant  shall  be  enliiM  to  costs  of  suit,  to  be  taxed  according 
to  the  custom  of  the  court  in  which  such  action  shall  have  been 
brought;  provided  that  it  shall  be  made'appear  to  the  satisfaction  of 
the  court,  upon  motion  to  be  made  in  court  for  that  purpose,  and 
upon  hearing  the  parties  by  affidavit,  that  the  plaintiff  in  such  action 
had  not  any  reasonable  or  probable  cause  for  causing  the  defendant, 
to  be  arrested  and  held  to  special  bail  in  such  amount  ts  aforesaid , 
and  provided  that  such-  court  shall  thereupon,  by  a  rule  or  order 
of  the  same  court,  direct  that  such  costs  bhall  be  allowed  to  the 
defendant;  and  the  plaintiff  shall,  upon  such  rule  or  order  being 
made  as  aforesaid,  be  disabled  from  taking  out  any  execution  for  the 
sum  recovered  in  any  such  action,  unless  the  same  shall  exceed' 
and  then  in  snob  sum  only  as  the  same  shall  exceed,  the  amount 
of  the  taxed  costs  of  the  defendant  in  such  action:  and  in  case  the 
sum  recovered  in  any  such  action  shall  be  less  than  the  amoun|  ot^ 
the  costs  of  the  defendant  to  be  taxed  as  aforesaid,  that  then  the 
defendant  shall  be  entitled,  after  deducting  the  sum    of  money 
recovered  by  the  plaintiff  in  such  action  from  the  amount  of  his 
costs  so  to  be  taxed  as  aforesaid,  to  take  out  execution   for  such 
costs,  in  like  manner  as  defendants  may  now  bylaw  hav«  executiotx. 
for  costs  in  other  cases. 
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pving  the  defendant  credit  for  ,£40,  on  the  mere  strength  1 8l3. 


ofdieindorsement  above  stated,whxch  had  been  struck  out    „    "'^^'"^^     , 
bj  the  testator^  and  which  they  therefore  considered  as        another, 
having  been  made  merely  in  expectation  of  payment ;  and   ^^^"*^''*»  *'^- 
in  thb supposition  they  were  warranted  by  the  evidence  of   Neighbour. 
the  acceptor,  who  stated  that  he  had  paid  the  «£40,  a  fort- 
night after  the  bill  became  due,  whereas  the  indorsement 
was  dated  two  days  after.    It  could  not  therefore  be  said 
that  the  plaintifis  had  acted  maliciously  in  arresting  the 
defendant. 

Mr.  Serjt.  Best  c$ntri,  contended  that  the  plaintiffs 
were  very  hasty  in  arresting  the  defendant,  notwith- 
standing the  indorsement;  if  justified  in  suing  at  all^ 
they  should  not  have  held  to  bail.  It  had  often  been 
said  by  the  coiirts,  that  no  arrest  should  be  made  where 
there  was  not  an  absolute  necessity;  to  justify  this  arrest, 
therefore,  the  plaintiffs  should  shew  that  they  considered 
the  case  desperate. 

The  Chief  Justice,  however,  was  of  opinion  that  the 
nde  should  be  discharged,  in  which  the  rest  of  the  court 
concurred  ;  and  Mr.  Justice  Heath  observed  that  it  must 
be  a  strong  case  against  an  executor,  to  bring  him  within 
the  meaning  of  the  act. 

Rule  discharged. 


LAMB  V.  REASTON.  et  UX.   DEFORCIANTS.  ^"<l»y» 

'  Nov.  19. 

O^  Si  motion  to  amend  a  fine,  it  appeared  by  the  deed  The  court  will 

for  leading  the  uses  of  the  trust,  that  Mary  Reaston^  ?"'«"^  *  fi^«»  ^J 
"  '  ^  inserting  the 

one  of  the  deforciants,  and  wife  to  the  other  defor-  parish  o\  A.  in- 
ciant,  was,  in  her  lifetime,  seised   in  fee  of  undivided  ^^  io  which  the 

shares  in  certain  hereditaments  situate  in  that  part  of  lands  intended  to 

be  passed  are  er- 
foneously  described  to  have  been  situated;  it  appearing  that  the  parties  had  no  such  lands 
in  B.9  and  their  intention  to  pass  the  lands  in  A.  being  shewn  by  describing  them  as 
having  been  in  the  possession  of  different  occupants;  though  there  be  nm  general  words 
in  the  fine,  and  though  the  deed  to  lead  the  uses  contain  the  same  mistake  as  the  fine* 


Lamb 

0. 
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1813.  ^^^  parish  of  Si.  Paul  Deptfard^  whidi  is  in  the  countj 

of  Surrey;  and  also  of  the  reversion  in  fee^  expectant 
on  the  decease  of  her  father,  Samud  Dodington^  of  a 
Reastov,      certain  other  undivided  share  in  the  said  hereditaments  \ 
Deforciants,     ^uid  being  so  seised,  by  indenture,  dated  eSd  of  Jan.  1 8  \0, 
between  F*B.  Reaston  and  Mary  his  wife  of  the  first  part^ 
and  William  Lamb  (the  plaintiff)  of  the  other  part,  the 
deforciants  covenantedwith  the  plaintiff,  that  they  would 
levy  a  fine  to  him  and  his  heirs,  '*  of  all  the  estate  and 
interest  whatsoever  of  her  the  said  Mary  Reaston,  whether 
m  possession,  reversion,  remainder,  or  expectancy,  in  cer- 
tain tenements  situate  in  Camberwell^  and  in  the  parish 
of  Cambertuell,  in  the  county  of  Surrey,  or  in  either  of 
those  places ;  and  also  in  one  acre  and  two  roods  of  araUe 
land ;  and  also  in  several  closes  of  meadow  or  pasture 
ground,  in  the  manor  of  Littk  Hatcbam,  formerly  in 
the  occupation  of  /•  Ht,  then  of  /•  T.,  since  of  f.  £.9 
afterwards  of  E.  B.,  and  then  of  Mary  Tadman  \  and  also 
in  a  piece  of  meadow  ground,  situate  in  CamberweU 
aforesaid,  and  in  the  parish  aforesaid^  or  in  either  of 
those  places,  formerly  in  the  occupation  of  the  said  /.  T.^ 
then  of  the  said  /.  £.,  since  of  the  said  £•  B*,  and 
then  of  the  said  Mary  Tadman/^  to  and  upon  the  uses 
thereinafter  mentioned :  In  pursuance  of  which  covenant, 
a  fine  was  levied  between  the  said  parties,  as  of  Hilary 
term,  50th  Gio.  3.     After  dK  decease  of  the  deforciant 
Mary  Reaston,  and  of  her  father,  it  was  discovered  that 
so  much  of  the  hereditaments  as  in  the  indenture  were 
described  as  situated  in  CamberweU,    in  the  county  of 
Surrey,  was  in  fact  situated  in  that  part  of  the  parish  of 
St.  Paul  Deptford,  which  is  in  the  coubty  of  Surrey. 

Mr.  Setjt.  Shepherd,  on  a  former  day  in  this  term,  had 
obtained  a  rule  nisi  to  amend  the  fine,  by  inserting  the 
words  ••  St.  Paul  Deptford,"^  in.  the  room  of  the  word 
<^  CamberweU^*  on  an  affidavit  of  the  parties,  that  it  was 
the  intention  of  the  deforciants  to  limit  and  settle  so 
much  of  the  fteredftaments  as  were  described  to  be  situated 
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in  Cmmberwell^  but  which  in  fact  were  situated  in  St.  Paul 
DiftforJi  to  the  uses  in  the  indenture  set  forth ;  that  the 
hereditaments  so  erroneously  described  were,  at  the  date 
of  the  indenture^  in  the  occupation  of  Mary  Tadman^  and 
bad  been  in  that  of  the  other  occupants  thereih  mentioned ; 
and  that  Mary  Reastm  never  had  any  estate  or  property  in 
the  parish  of  CambernveU^  as  described  in  the  indenture^ 
nor  of  any  other  description^  except  one  acre  in  the  occu- 
pation of  a  Mr.i^mf.    In  support yof  hb  motion,  he  said 
there  had  been  many  a{^lications  of  the  same  sort,  and 
it  had  alwa3r5  been  decided,  that  the  court  had  nothing 
to  do  with  the  injury  sustained  by  the  heir;  all  that  the 
court  had  to  inquire  was*  whether  there  were  sufficient 
description  to  pass   the  lands.     He  cited  Tregeare  v. 
Geiuys(a)f  in  which  case  there  was  a  rule  of  court  to 
amend  the  fine,  it  appearing  that  **  by  the  omission  or 
miqnJsion  of  the  clerk,  who  made  and  engrossed  the 
praecipe  and  concord  of  the  fine>  he  supposed  the  tene- 
ments to  lie  in  the  parish  of  Lttticestm^  when  in  fact 
there  was  no  such  parish  in  the  whole  county  of  Cam^ 
waU^  but  it  ought  to  have  been  the  parish  of  St.  Ste^ 
pbms^  near  LancestmV — ^He  said,  there  was  no  difference 
beween  putting  a  wrong  parish,  and  one  which  had  no 
existence.    He  also  cited  Craghill  v.  Patiinson  {h)f  where 
the  court  ordered  the  fine  to  be  amended  according  to 
the  deed  of  uses,  by  changing  parocbiis  to  fareclni^  and 
by  inserting  the  words  **  et  Melmtrby  ;'*  though  the  mo- 
tion was  opposed  by  the  heir,  who  claimed  the  lands  if 
not  barred  by  the  fine  (r). 

(a)  Piggoli  Off  Recoveries,  818.  (/>)  Barnes,  4to.  ed.  24. 

(c)  See  Loggen  v.  JRawlins,  Bamct,  4to.  ed.  21,  where  a  re- 
covery»  suffered  nine  years  before,  was  ordered  to  be  amended,  by 
fnming  the  name  of  a  vill  into  its  proper  place,  according  to  th^ 
deed  of  uses,  it  bavins  been  put  into  tbe  recovery  as  an  ad\owaoii» 
instead  of  a  vill  in  which  the  lands  lay.  In  that  case,  the  court 
Inld,  that  the  intention  of  the  parties  was  tbe  foundation  for  the 
amendment;  and  that  the  deed  of  uses  was  the  instruction  for  a 
recovery,  as  a  pnecipe  for  an  original  writ.  Sec  also  2  Taun.  1 .  Glad* 
wwn  V.  Bjfpwn, 


QS 


1813. 


Lamb 

V. 

Rbastok* 

et  ux. 
Deforciants. 
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1813.         one  of  the  sureties  had  become  baaknipty  and  had  paid 
u"*"*^^         nothing)  a^d  there  was  no  evidence  of  his  having  acquired 
V.  any  property  afterwards }  but  on  the  other  hand  it  was 

Blades,  Shexift  p^ved,  that  he  was  considered  in  good  credit  by  his  neigh- 
bours at  the  time  of  giving  the  bond.  Lord  Ouef  Justice 
Mansfield^  who  tried  the  cause,  told  the  jury  that-it  was 
sufficient  for  the  sheriff,  if  the  sureties  were  apparently 
responsible  men ;  and  they  accordingly  found  for  the 
defendant. 

Mr.  Sefjt.  Shepherd  now  moved  to  set  aside  the  verdict, 
on  the  ground  of  the  judge's  direction  being  wrong.  He 
contended  that  under  the  statute  of  11  Gee.  8.  a  19  («)• 
which  was  made  to  prevent  Texatious  replevins,  the 
sheriff  was  bound  to  make  inquiries  into  the  real  situ- 
ation and  responsibility  of  the  -sureties,  and  diat  it  was 
necessary  that  they  should  be  really,  as  Well  as  apparently, 
responsible  at  the  time  of  taking  them.  The  landlord 
had  no  information  who  they  were,  and  therefore  had  no 
mode  of  ascertainmg  their  insufficiency;  but  the  sheriff 
might  object  to  them,  and  should  demand  evidence  of 
their  sufficiency.  If  an  action  were  brought  against  the 
sheriff  for  refusing  to  take  sureties,  he  would  be  justified 
if  they  did  not  prove  themselves  actually  responsible. — 
A  man  might  be  an  uncertificated  bankrupt,  and  because 
he  was  carrying  on  business,  would  be  apparently  re- 
sponsible; but  he  would  not  therefore  be  fit  to  be  trusted. 
The  only  case  exactly  in  point  was  Saunders  v.  Dar^ 
ling  {b\  where  it  was  hejd,  that  '*  some  evidence  must 
be  given  by  the  plaintiff  of  the  insufficiency  of  the 
sureties,  but  very  slight  evidence  is  sufficient  to  throw 
the  proof  on  the  sherifi^  for  the  sureties  are  known  to 
him,  and  he  is  to  take  care  that  they  are  sufficient.** 

(a)  Sect.  S3  enacts,  that  "  the  sheriff,  3cc.  may  and  shall,  in 
evexy  lepltTin  of  a  distress  for  rtnU  take*  in  their  own  names,  from 
the  plaintiff,  and  two  responsible  persons  as  sureties,  a  bond  m 
double  the  Ttlue  of.  the  goods  distrained/'  &c. 
Ct)  Buller's  N.  P.  p.  60. 
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LordOuefJustkeMAKSFiBLD.— Theonlyquestionhere  ^813. 

M,  what  shall  be  considered  wch  a  degree  of  responsibility  Hindax. 
as  shaU  diacharge  the  sheriff » whether  it  be  necessary  that  g^^J/sheriff 
the  sureties  shoald  be  worth  so  mnch,  or  merely  that 
Aey  should  be  resp(»able  in  the  opinion  of  the  world  ? 
loumot  think  the  act  meant  to  throw  on  the  sheriff  the 
burthen  of  proraig  the  sureties  to  be  worth  so  much 
ftopvtf,  or  of  gwng  into  a  man's  house  to  ascertain  his 
teqwimlulity  by  casting  up  his  accounts.  I  tWnk  it  is 
wdSami  for  him,  if  the  sureties  be  conadered  responsible 
and  trustworthy  by  their  neighbours. 

Mr.  Jasdce  Heath.— I  am  of  the  same  opinion.  It 
woidd  be  too  mu«^  to  expect  the  sheriff  to  make  inquiries 
into  the  private  affsurs  of  the  sureties. 

fSr.  Justice  Cbambkb  absent. 

Mr.  Justice  Daclas.— The  sheriff  is  to  take  suflkient 
sureties ;  and  in  tHs  case  evidence  was  given  that  they  were 
cimsideTed  responsible.  It  would  be  too  great  a  burthen 
on  the  sheriff,  to  be  obliged  to  know  more  of  a  man's 
afiiurs  than  the  neighbours  inth  whom  he  deals. 

Rule  refused. 


SaiiinJar, 
CROTCHLBY  V.  MAWH.  ^  Nov.  SO. 

This  was  an  action  on  a  biU  of  exchange,  dated  5th  of  a.  «  •J'^«{«'' 
Mav  1812,  drawn  by  Jrthur  Clarence,  in  JatMtca,  on  the  ^«^»  \^ 
defendant,  in  Londcn,  and  was  tried  bef<,re  Lord  Chief  W-«.  on^a^^ 
Justice  MamfieU,  at  the  sittings  in  London  after  last  ,ea,ingthe    ^ 
Trimi,  term.    The  first  count  of  the  declaration  ^ated  gg-"^  "- - 

SI'  '-nJA^hrebUl  might  not  r«l»«  a-^'^'"*  »^P'  ^  »«^-  ^  '* 
-   '•  »ttffieKi«>8  a separatccmrttact,  wonW  requite  a  sump. 


Crutchlet 

V. 

Mann. 


SO  CASES  IN  MICHABLMAS  TBRBff, 

1813.  *  (meaning  to  the  order  of  such  person  as  the 

said  Arthur  Clarence  should  afterwards  cause  to  be 
named  and  inserted  in  the  bill  to  be  the  payee  there- 
of) ;*'  and  averred^  that  Clarence  afterwards  appointed  the 
plaintiff  to  be  the  payee  thereof,  and  that  the  defendant 
accepted  it:  The  third  stated,  that  the  plaintiff  was 
lawfully  possessed  of  a  certain  bill,  drawn  by  Ciarencfi 
upon  the  defendant,  payable  to  the  order  of  the  plaintiff  $ 
and  that  the  defendant  undertook,  on  the  same  being 
presented  to  him  for  acceptance,  to  accept  the  same  in 
writing,  but  refused  to  accept  it.  The  name  of  the  payee 
had  been  left  in  blank ;  and  it  appeared  that  the  plaintiff 
had  received  it  from  the  captain  of  a  vessel  which  had 
lately  arrived  from  Jamaica^  who  had  received  it  from 
Clarence^  and  the  name  of  the  plaintiff  had  been  inserted 
in  his  own  hand-writing.  The  bill  had  a  Jamaica  stamp 
'  upon  it.  There  was  no  acceptance  on  the  &ce  of  it ;  and 
the  only  evidence  of  the  defendant  having  accepted  it 
was  a  letter  from  him,  with  the  direction  torn  off,  and 
without  any  thing  in  the  body  of  it  to  shew  to  whom  it 
was  addressed,  to  the  following  effect : — - 

'    <  Dear  Sir, 

Mr.  Clarence,  the  bearer  of  this,  has  just 
been  with  me  on  the  subject  of  my  refusing  to  accept 
his  bill  on  me  for  •£'200.  ^  The  explanation  he  has  given 
me  is  so  perfectly  satisfactory,  that,  upon  its  being  again 
presented,  I  shall  feel  no  hesitation  in  paying  respect  to 
it ;  and  am  sdrry  that  my  refusal  should  have  put  you 
to  any  inconvenience.' 

On  the  part  of  the  defendant,  Clarence^  the  drawer, 
was  called,  and  stated,  that  he  had  never  authorized  the 
plaintiff  to  insert  his  name  in  the  bill.  The  Chief  Justice 
left  it  to  the  jury  to  say, "whether  this  letter  were  evidence 
of  any  authority  from  the  drawer  to  the  plaintiff  to  insert 
his  name,  reserving  two  points  for  the  consideration  of 
the  court :    1st.  Whether  the  bill  ought  not  to  have  had- 
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an  English  stamp,  it  not  being  an  effective  bill  of  exchange  Jj^' 

till  the  insertion  of  the  payee's  name,  which  took  place  Crdtchlbx 
in  England\  2dljr.  Whether  there  were  sufficient  evidence  Mam 
tbat  the  plaintiff  had  authority  to  insert  his  name,  or 
diat  the  bill  was  that  to  which  the  letter  alluded.  The 
jury  found  for  the  plaintiff;  and  Mr.  Serjt.  Shepherd^  on 
t  former  day  in  this  term,  obtained  a  rule  nisi  to  set  aside 
the  verdict  and  enter  a  nonsuit. 

Ifr.  Serjt.  Best  now  shewed  cause,  and  contended, 
ibst,^  that  the  Jamaica  stamp,  was  sufficient ;  for  there 
being  no  payee  on  the  bill,  it  would  have  been  payable 
to  the  bearer,  according  to  Snaitb  v.  Mingay  (a),  in  which 
die  court  of  Kin^s  Bench  held,  that  where  a  bill  of  ex- 
change was  sent  over  from  Ireland^  with  blanks  for  tho 
date,  sum,  time  of  payment,  and  name  of  the  drawee^  to 
be  fflled  ap  and  negociated  in  England^  it  was  to  be  con- 
sidered as  relating  back  to  the  time  of  signing  and  in- 
dorsing it  in  Ireland^  and  that  therefore  an  English  stamp 
was  not  necessary.  So  here,  though  the  bill  was  to  be 
completed  in  England,  it  was  still  a  Jamaica  bill,  and  was 
to  refer  back  to  the  time  of  drawing  it  in  Jamaica. — 
[Lord  Chief  Justice  Mansfield. — It /can  only  be  con- 
sidered as  waste  paper  till  filled  up  in  England.} — As  to 
die  second  point,  he  contended,  that  the  bill,  being  sent 
to  the  plaintiff  in  blank,  must  be  considered  as  having 
been  sent  for  the  purpose  of  introducing  his  name  as 
payee.  He  compared  this  case  to  that  of  Russel  v.  Lang-' 
^^(i)f  where  tfie  Kin^s  Bench  held,  that  an  indorsement 
•of  a  blank  note,  fcc.  was  binding  on  the  indorser,  for  any 
sum  and  time  of  payment  which  the  person  to  whom  he 
entrusted  it  chose  to  insert  in  it.  On  the  same  principle, 
diat  the  sum  and  time  of  payment  might;  be  inserted,  the 
name  of  the  payee  might  be  introduced,  and  the  giving  the 
bni  in  blank  to  anyone,  was  giving  that  person  authority  to 

do  so. 

— ^^-^^— ^— ^— — — ^-^-^^^ -^^^.^-^^-^^-^^      .-      ■■      -       -  - 

(«)  1  Aftfu/tf  and  SeL  87.  (^)  Doug.  ^U. 
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]813.  Mr.  Serjt.  Shepherd  contri,  distinguished  this  cue  item 

^  ^^''^^  that  in  MauU  and  Seltuyn,  in  which»  he  said,  express 

V.  authority  must  have  beien  given  by  the  drawer  to  the 

^^vv^  person  filling  up  the  instruments.  At  all  events,  that 
case  only  decided  that,  if  a  bill  were  drawn  abroad,  and 
accepted  in  England,  it  was  not  necessary  to  have  an 
English  stamp.  But  here,  if  the  letter  were  to  be  con- 
sidered as  an  acceptance  at  ally  th^  defendant  had  made 
himself  liable  by  an  additional  written  document,  which 
must  be  stamped  to  give  it  Validity.  The  reason  why 
English  stamps  wer^  not  required  on  foreign  biUs  was» 
that  the  use  of  them  could  not  be  enforced  abroad.  In  this 
case,  a  new  contract  had  been  entered  into  in  England, 
which,  therefore,  he  might  ^and  ought  to  have  had 
stamped.  As  to  the  other  point,  he  contended,  that  the 
plaintiff  having  received  the  bill  from  the  person  to  whom 
the  drawer  had  given  it,  was  no  evidence  of  his  being 
authorised  to  insert  his  name ;  and  that  the  letter  haraig 
i;o  direction  on  it,  there  was  nothing  in  that  from  which 
to  infer  such  authority :  He  had  merely  got  possession 
of  the  letter,  without  being  able  to  shew  any  connexion 
with  the  drawer;  this,  therefore,  was  not  similar  to  tht 
case  in  Douglas, 

Lord  Chief  Justice  Mansfield. — ^If  the  letter  is  to  be 
considered  as  an  acceptance,  being  a  separate  contract,  it 
ought  to''  have  been  stamped.  As  to  the  other  point,  the 
plaintiff  ought  to  have  proved  that  he  was  authorized  to 
insert  his  name  as  payee;  if  he  were  to  recover,  as. the 
case  now  stands,  I  do  not  know  how  the  defendant  could 
charge  the  drawer  with  the  value  of  the  bilL  The 
drawer  might  say,  this  was  not  the  instrument  which  he 
delivered  to  the  person  from  whom  the  plaintiff  r^ 
ceived  it. 

The  rest  of  the  court  concurring  (tf}^ 

Rule  absolute. 

(a)  Mr*  Justice  Chaxnbre  ^was  absent  irom  illiMn. 
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4813. 

^     ,  Saturday, 

HARiNGTi^  and  others  v.  macmorris.  Nov.^o. 

This  was  an  action  on  the  money  counts,  brought  to  The  particular  of 

-  -^,^,     ,      "-    .        .  ,.        **  the  defendant's 

recover  the  sum  of  ;t  1 6 1 :  1 5s.  being  the  sterhng  amount  set-off  is  not  ad- 

of  difierent  sums  o^  Indian  money,  due  from  the  defend-  niiwible  cridence 
,  .     .«•        -r^       ,   ,.  r«,      ,  -     ,        oftheexistenccof 

ant  to  the  pbmtifl^  as  East  Indta  agents.   The  defendant  a  debt  from  the    . 

pleaded  the  generaHssue,paid  the  sum  of  4*67 :  hs.  into  JjJntlff"*  ^  ^^^ 
court,  and  gave  a  notice  of  set-off,  of  which  the  following  A  debt  incurred   * 

was  the  particular)  dehvoed  under  a  judge's  order :—      u  rwaimblcas 

fot  lawful  money 
>r/  .^  ..  «  «  «  of  Great  Britain. 
"  Apnf  23,  1 8 1 3,       it  ia  no  ground 

«  Paid  Rohert  Dashw^,  esq.  under  ^  foreign  attach-  Se^^f^Sj;^^^ 

*'  ment  s^ainst  the  present  defendant,  founded  on  a  a  foreign  attach^ 

"  plaint  or  suit  in  the  mayor's  cpurt  of  Lmim^  brought  d^b"^wL*con  * 

«  by  the  said  Rsherf  Dasbtvood  against  the  plaintiff  in  this  t»cied,  or  the 
,.        _  ri'  r      Parties  resided^ 

**  causcj  bdng  the  amount,  .or  part  of  the  amoui^t,  of  a  abroad. 

^^  debt  at  that  tune  owing  by  the^resent  d^end^Mit  to  the 

^prpscjnt  plaintiff  in  this  cajise;  ^112:10/.** 

On  the  tri^  the  pn^  evi^ie^ce  of  t)ie  e^stence  of  a, 
debt  icoxa  the  defendant  to  the  ^airtti®,  beypnfl  the 
moQcr^  paid  jntp  court,  ^ras  the^bove  particqlar^  which 
ImA  Chief  Justice  Man^fidd^  yi^o  tciqd.the  cause^  per- 
mitted te  go  to  the  juij,  wiUi  lea^e  to  t}ie  defendant^  i£ 
the  ver^iqt  should  be  agi^iidt  hiip,  to  mpve  to  enters 
npQsiixt^  on  the  ground  of  its  being  inadmissible  evidence. 
The  juigr  considered  the  set-off  as  9^  adinission  of  the 
debti  smd  bei(g^  pf  opinion  that  the  j^tdg^ent  .on  the 
{ar^^rp  attachment  wAS.irregulaiJl7obt$4ned9np  sui;Qi9on(& 
or  notice  Jbayi^-  been  served  op  the  .defencjanteift,tt\at 
tnit  (the  present  plaintifis),  they  found  a  verdict  iarihe 
latter  for  ^ia«:l(V. 

VOL.  X.  n 
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18iS.  ^'*  ^^^*  Lensp  on  a  former  day  in  this  term)  obtained 

^'^ .         a  rule  nisi  to  set  aside  the  verdict  and  enter  a  nonsuit, 
and  others      "-^  moved  on  three  grounds : 
^,     •*  1st.  That  the  debt  havinir  been  incurred  in  LiJian 

Macmorris*         .  1      .      f?     #•  L  1.     .       V 

com,  no  value  m  English  money  havmg  been  set  upon  itj 

the  plaintiffs  could  not  recover  it  as  for  lawful  money  tf 
Gnat  Britain ;— but  this  objection  was  over-ruled  at  once 
by  ihe  court : 

2dly.  That  the  particular  of  set-off  was  not  adnussible 
evidence  of  the  existence  of  a  debt  ^  which  was  the  point 
reserved  at  the  trial : 

3dly.  That  the  attachment  in  the  mayor's  court  was 
regular^  though  there  had  been  no  actual  summons^  and 
consequently  was  a  good  discharge  of  the  debt.  He  said^ 
it  would  destroy  the  whole  proceeding  in  foreign  attach- 
ment>  if  an^ actual  summons  were  necessary;  because  it 
was  on  the  fiction  of  summoning  the  real  defendant^  who 
made  default,  that  the  garnishee  was  sununoned  (a). 

Mr.  Seijt.  Best  now  shewed  cause  against  the  rule ;  and 
as  to  the  second  point  made  by  the  other  sidey  (the  first 
having  been  over-ruled),  he  contended  that  the  parti- 
cular, which  had  been  admitted  to  prove  the  existence  of 
a  debt,  was  not  to  be  considered  in  the  light  of  a  pleay 
nor  even  of  a  notice  of  set-off  in  the  place  of  a  plea,  but 
merely  as  a  paper  passing  in  correspondence  in  the  course 
of  the  cause,  which  had  only  been  introduced  by  the 
laxity  allowed  in  pleading,  and  which  the  plaintifis  would 
be  at  liberty  to  give  in  evidence  on  another  trials  if  the 
defendant  succeeded  in  his  present  motion.    A  particu- 
lar of  set-off,  he  contended,  was  no  more  a  plea  of  set-ofiT, 
than  the  particular  of  the  plaintiff's  demand  was  a  de- 
claration I  nor  could  it  be  considered  as  on  a  footing  with 
the  reccxrds  of  the  court.    As  to  the  last  question^  he 


(a)  See  Turbiir$  ease,  1  Smmd.  67»  n.  (1.)  and  Ftsher 
3  IFUi.  997»  and  S  Bi.  Jlirp.  834,  thoe  cited. 


▼•  Lane, 
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was  about  to  argue  against  the  regularity  of  the  at- 
tachmenty  1st.  because  the  defendant  in  the  attach- 
ment had  not  been  summoned ;  and  2dl7.  because  the 
mayor^s  court  has  no  jurisdiction  over  debts  contracted 
abroad;  but  he  was  interrupted  by  the  Chief  Justice^ 
who  suggested  that  it  would  be  better  to  hear  the  other 
side  on  the  former  question^  before  the  latter  should  be 
discussed ;  observing,  however,  that  it  had  been  decided, 
that  the  circumstances  of  the  debt  having  been  con* 
tracted,  and  the  party  residing  out  of  the  jurisdiction  of 
the  mayof 's  court,  were  immateriaL 

Mr.  Serjt.  Lins  then  submitted,  that  it  was  an  esta* 
blished  rule  that  pleas,  which  were  distinct,  should  be 
kept  distinct ;  and  that  as  one  ground  of  defence  could 
not  be  prayed  in  aid  to  support  another,  so  neither  could 
the  plaintiff*  avail  himself  of  one  plea,  to  contradict  what 
was  contained  in  another. 

Lord  Chief  Justice  Mansfield. — ^There  is  no  doubt 
but  that  parties  may  set  off  mutual  debts  (a);  and,  for  the 
sake  of  convenience,  notice  is  given  instead  of  a  plea,  but 
it  must  be  acted  upon  as  a  plea.  Being  given  in  general 
terms,  it  might  be  unintelligible  to  the  plaintiffi  without 
an  explanation ;  the  plaintifis,  therefore,  called  on  the 
defendant  to  pve  the  particulars,  which  have  the  same 
elB^t  as  if  stated  in  a  notice  or  plea  of  set-off.  The 
plaintiff  cannot  avail  himself  of  what  is  stated  in  one  pleat 
to  contradict  what  is  stated  in  another.  A  special  plea 
in  trespass  would  contradict  the  general  issue ;  and  I 
cannot  distinguish  between  the  particular  of  a  set-off  and 
a  plea.  I  think,  therefore,  thb  was  not  admissible  evi- 
dence. 

Mr.  Justice  Hbath  was  of  the  same  opinion,  and  cited 
Ln^wortb  v.  Wast  ( j),  in  which  the  vkinetum  of  the  jury 


1813. 

Harivotok 
and  others 

V. 

Macmorrii. 


(a)  Sob  Stat.  S  6eo.2.c.98.  a,  13.  made  perpetual  jby  8  Gt^.  f. 
•c.  «4. 1. 4.— (6)  Qro.  Jac.  86,  and  Yeh.  77. 

d2 


V. 
MACMORltlk. 
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ifc  t^.         ^^  fniJt4ted>  it  hatitig  betti  dnly  from  one  place,  i^^ereas 
W-'  Aere  wer^  iisaes  arising  in  two  different  places*    The 

"an^ot^Iw*  1>Iaintiff,  l^weyer^  contended,  diat  the  defendApt  hnving 
tohfested  diat  the  jhce  which  was  omitted,  was  in  the 
samte  parish  as  that  from  which  the  Tenire  was  awarded^ 
the  process  was  right ;  but  the  court  hdd,  that  what  i^as 
stittd  in  one  plea  did  ndt  idd  what  was  stated  iA  another. 
Hete  we  must  consider  die  notice  of  set-off  the  same  as 
if  ft  had  been  pieided. 

Mr.  JostTce  DalLas.— The  only  question  is^  whether 
the  particular  of  a  set-off  be  distingmshaUe  fr^m  a  pleli;^ 
I  think  it  is  not,  and  that  tins  case^  therefore,  is  similar 
tb  that  dted  by  my  brother  Seatk 
Mr.  Justice  Chambrs  was  abseit. 

Rule  absolute. 


'^^o^^,^2o!  Talker  v.  barnes.  - 

The  drawer  of  a  l^is  was  an  action  on  a  bill  of  exchange,  drawn  by  the 
topay  wiminrea-  4defendant,  payable  to  himsell*or  order^  accepted  by  ^.  S. 

sonrfUtimcaficr  indorsed  by  the  defendant  to  the  plaintiff,  and,  on  pre- 
raeeiving  nouce  ^  ,.  ,  ,       yJl.        ,  *-    ^ 

«f  its  being  sentmeitf  tor  tpayment,  dishonoured.     The  defendant 

he  receiTc4«otice  sum  jand  issue  was  takei^  on  that  fact.  On  the  trial  of  the 
biul^aSl'd^e.  ^^^^  *^  ^^*  sittings  at  JT^stmnsUr  after  last  Trin.  term, 
^lender  on  the  before  Loi^  CUef  Justice  Mansfield^  the  plaintiff's  case 
was  hekf  to  be  b^g  proTcd,  evidence  was  given  on  the  defendant's  part 
in  time*  ^f  ^ht  £\0  having  been  sent  by  him  to  Mr.  Smithy  the 

plaintiff's  attomey,on  the  13th  ofjune^  the  biU  having  be- 
come due  on  the  1 1th.  Smithes  clerk  refused  to  receive 
it,  alleging  that  he  had  a  frirther  demand  of  three  gui* 
neas,  being  the  costs  of  issuing  a  writ  againsT  Spence^  th^ 
acceptor.     A  notice^  4ated  the  12th  of  Jf/;if,  was  put  in 


Walker 
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and  tndf  sent  by  Smiti  to  the  defendant^  infonniiig  him  1813. 

that  the  biU  had  been  dishonouredi  and  was  in  his  hands. 
Smhb^s  clerk  denied  the  tender :  the  jury,  howevert  be- 
lieved it,  ^nd  found  a  verdict  for  the  defendant.  Barmii 

Mr.  Seij.  Spstf  oq  a  former  day  in  this  tertfif  had  ob- 
tained a  rule  nisi  to  set  aside  the  verdict,  on  the  ground 
that  the  tender  had  been  made  too  late  \  and  in  support 
of  the  objection,  he  cited  Hume  v.  Peploe{a). 

Mr.  Seijt.  Sbefhtrd  now  shewed  cause ;  an^he  distin*' 
^uished  diis  case  from  that  of  Hume  v.  Pfpktt  above  cited* 
hi  the  latter  case  the  defendant  did  not  plead  that  he  was 
iwt  terns  friSf  but  only  that  after  making  the  pron^ise,  Sfc^ 
and  after  th^  expiration  of  the  tiipe  appointed  for  the 
payment  of  the  bill,  fuid  before  the  action  commencedf 
viz.  on  a  day  subsequent  to  the  day  of  paynient,  he  w$»s 
ready  and  willing,  a^  offered  to  pay^  and  to  be  surf 
that  was  not  sufficient :  But  here  the  objection  was,  that  in 
point  of  fact  tibe  tender  caipe  too  late.  On  this  princi|Je, 
no  mail  would  be  ^&  on  buying  goods,  unless  he  tendered 
the  instant  after  the  purchase.  He  lEonteoded  that  is$ue 
having  been  tak^n  on  the  tender  only,  th«  plajptiff  po.uld 
not  now  object  that  the  defendant  had  not  htfifi  a}w?ys 
ready;  and  if  issue  had  been  tikxu^  pn  tjbat  point,  ther<s 
would  have  been  enough  for  the  jury  to  have  inferred  th^ 
die  defendant  had  been  always  ready  (i).  He  cont^ded, 
that  a  tender,  at  any  time  before  action  brought,  was  suffi- 
dent,  unless  where  there  had  been  a  previous  demai\d  and 
refusal;  and  that  this  case  was  different  from  that  of  an 
action  "ion  a  deed,  where  the  party  must  shew  that  the  very 
terms  of  the  deed  had  been  complied  with.  If  this  Wicre 
not  sufficientj  no  tender  would  be  good  after  the  plaintiff 
bad  a  right  tq  bring  his  action,  which  he  might  have  done, 


(•)  8  East,  l6S. (&)Bat  see  French  v.  Watson,  9  «^/#.  74, 

where  the  court  decided,  that  the  question^  whether  the  defendant 
bad  been  always  ready  to  pay,  was  not  issuable; 
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1613.  in  this  casCy  immediately  after  notice  of  non-payment  by 

o.  Mr*  Seijt.  Best,  eoniri,  contended  that  the  drawefi 

Baenis.  having  undertaken  that  the  acceptor  would  pay  on  a 
certain  day^  became  liable  immediately  after  the  acceptor's 
default^  and  that  the  holder  was  entitled  to  interest)  in 
the  shape  of  unliquidated  damages,  for  the  time  be3rond 
the  day  on  which  the  bill  became  due,  and  there  could  be 
,  no  tender  of  unliquidated  damages.    The  breach  of  con- 

tract could  not  be  cured  by  any  tender  made  after  the 
day  on  which  the  bill  became  due.    The  rule  was  the 
same,  whatever  might  be  the  amount  of  the  damages,  or 
the  length  of  time  elapsed.    In  this  case,  the  plaintiff  was 
only  entitled  to  ask  for  nominal  damages  by  way  of  interest; 
but  supposing  the  bill  to  have  been  to  a  larger  amount,  or  a 
month  to  have  elapsed  from  the  time  of  its  becoming  due, 
would  the  plaintiff  then  have  been  barred  fi'om  recovering 
his  damages  for  interest  ?     A  ple^  of  tender  could  never 
be  good,  unless  it  ftiUy  answered  the  plaintiff's  right  of 
action  ^  here  it  did  not.    He  contended  that  this  did  not 
resemble  the  case  of  a  sale  of  goods,  but  might  be  compared  • 
to  that  of  money  payable  on  bond  on  a  day  certain  (a).    As 
to  the  notice  of  dishonour,  though  it  was  true  that  the 
'  drawer  became  liable  only  ft^m  the  time  of  such  notices 

yet  he  was  liable  for  interest  ft*om  the  day  on  which  the 
bill  became  due. 

Lord  Chief  Justice  MANSFiELD.-^This  is  an  action  by 
the  indorsee  of  a  bill  of  exchange  against  the  drawer, 
whose  undertaking  is  to  pay  the  holder,  on  failure  by  the 
acceptor.    When  the  bill  is  dishonoured,  the  drawer 


(a)  See  stat.  4  Ann.  e.  16.  s»  IS ;  which  enacts  that  in  debt  on 
bond,  conditioned  for  payment  of  a  leas  sum  at  a  day  or  place  ceriun* 
if  Che  defendant,  before  action  brought,  have  paid  the  princifkal  ^nd 
nUeresip  though  not  strictly  aecordm^  to  the  condition  i  such  pay* 
jnent  may  be  pleaded  in  bar  of  the  action*  aa  if  made  at  the  day  and 
place  according  to  the  oonditioii. 
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cannot  find,  out  by  inspiration  who  is  .the  holder^  and 
therefore  capnot  pay  it  till  he  has  notice  of  the  dishonour. 
When  he  has  received  notice,  he  b  bound  to  pay  within 
reasonaible  time»  and,  if  he  do  not,  will  be  answerable  for 
damages.  The  bill  became  due  on  the  llth,  on  the 
I2th  he  received  a  note  from  the  plaintiff's  attomey» 
informing  him  of  the  dishonour,  and  on  the  13th  he 
tenders.  Is  not  this  a  reasonable  compliance  with  his 
undertaldng  i  No  jury  could  give  even  a  farthing  da^ 
mages. 

Mr.  Justice  Heath  was  of  the  same  opinion. 

Mr.  Justice  Dallas. — ^Here  has  been  no  unjust  deten* 
tion  of  a  debt,  for  which  damages  can  be  demanded.  The 
defendant  has  done  all  that  was  in  his  power ;  he  was 
only  bound  to  tender  after  he  received  notice  of  the  dis- 
honour, and  he  did  so  as  soon  as  possible. 

Mr.  Justice  Chamb&e  was  absent. 

^  Rule  discharged  («)« 

(a)  See  1  W%Uiami$  Sound.  33.  n.  (S.) 


1813. 
Waxkir 

0. 

Barnsb. 


GIBSON  and  others  v.  mai&« 


Saturday, 
Nov.  S7- 


This  was  an  action  on  a  policy  of  insurance^  dated  the  A  lentenee  of 
20th  of  May,  1806,  on  the  American  ship  Washington,  at  a  "eutta".  bya 

and  from  her  arrival  twenty-four  hours  on  the  coast  of  J^^**  ▼ice-ad- 

nimity  court 
Africa,  during  her  stay  and  trade  there,  and  till  the  deli*  abroad,  is  tuffi- 

very  of  her  cargo  at  Charleston,  in  South  Carolina.    The  f^^^^jJiXto 

ship  sailed  from  Liverpool  on  the  2d  of  June,  arrived  in  presume  that  the 

August  in  the  river  Congo,  and  during  her  stay  there,  on  J^i^Sfe^^r* 


Ae  9th  of  August,  was  taken  by  the  Prince  of  Orange  in  M'me  illegal 

transaction  \ 

thoogh  the  ground  of  condemnation  do  not  appear  in  the  sentence.  A  neutral  meet- 
ing by  agreement  a  Briiisk  vessel,  for  the  purpose  of  receiving  gunpowder  and  arms, 
b  illc^,  ihoagh  the  Utter  should  have  had  a  Ucense  to  export  them  for  the  purposes  o£ 
trade. 


40  CASES  IN  iCICHAftLMAS  TttK, 

18IS.         British  priTateery  which  earned  her  to  turb^am^  where 


she  was  coodemned.    The  plahidfis  avened  the  loss  to 
and  others      have  been,  Ist^  Bj  unlawful  sieizore ;  Sdly,  By  barratry. 
^^-  The  caase  was  tried  before  Lord  Chief  Justice  AiattsfkU, 

at  the  sittings  after  last  Trin.  term,  at  GmUAati,  When  the 
plaintiff  called  a  witness,  Who  stated  that  the  bdatswaiil 
of  the  JTdMngtofi  had  been  pnt  in  innls  after  the  ship's 
seizure  by  the  Prince  cfOrangt^  charged  with  an  attempt 
to  rescue  and  run  away  with  the  vessel.  On  his  cross- 
examination,  he  said  they  had  met  the  ship  Crofdon^  by 
agreement,  in  the  river  Cong9^  which  supplied  them  with 
gunpowder  and  muskets  for  the  purpose  of  trading  in 
slaves.  On  the  part  of  the  defendant,  the  sentehce  of 
condemnation  was  read,  and  the  stat.  29  Geo.  2.  r.  16  (a); 
the  order  in  council  of  the  tlth  of  May^  1803  (3),  the 
license  to  the  Washington  to  carry  arms  sufficient  for  her 

■  ■■       ■■■■■.■■     I     ■     ..     ■I'^r'-,.     ,1    ^     M*    HifaBiii     ■      ti  *■■     ai    I    ■      -il      > 

(a)  The  tUt.  39  Geo.  S.  c.  16.  s.  2,  enacts.  That  whatever  quantity 
of  saltpetre,  gunpowder,  arms,  or  ammunition,  prohibited  by  pro- 
ctamatton  or  ord^r  in  council  to  be  exported,  shall  be  shipped-on 
board  any  ship,  in  any  port  of  Great  Britain,  in  order  for  ex- 
portation, contrary  to  such  proclamation  or  order,  shall  be  forfeited, 
and  the  owner  shall  forfeit  in  the  proportion  of  «£ie)0  for  every  cwu 
of  saltpetre  or  gun)x>wder,  or  for  every  five  and  twenty  arms  ;  and 
^1 00  for  every  two  cwt.  of  any  species  of  ammunition. 

Sect.  3  enacts.  That  any  person  aidins  or  assisting  in  the  shipping 
any  saltpetre,  gunpowder,  &c.  during  the  time  it  shall  be  so  prohi- 
bited to  be  exported,  shall  forfeit  .f  100  and  treble  the  value. 

Sect.  4  enacts.  That  if  any  master  of  any  vessel  shall  take  on  board, 
or  suffer  to  be  taken  on  board,  any  saltpetre,  gunpowder,  &c.  for 
exportation,  during  the  time  it  shall  be  so  prohibiten  to  be  exported^ 
cvenr  such  master  snaM  forfeit  ^100.— See  also  33  Oeo.  3.  r.  s. 

(b)  By  which  it  was  ordered,  *'  That  all  ships  and  vessels,  clear- 
ing out  tor  the  coast  of  Africa,  for  the  purpose  of  carrying  on  the 
tracfe  there,  be  permitted  to  take  on  board,  at  an  assorted  pari  vf 
their  cargoes,  as  much  gunpowder,  and  as  large  a  quantity  of  trading 
guns,  pistols,  cutlasses,  and  flints,  lead  balls,  bars,  and  shot,  as  the 
exportees  shall  thitik  necessary ;  provided  thai  sufficient  secQtity  be 
^iven  to  the  principal  officers  of  nis  majesty's  customs,  of  the  nerl 
in  whldi  "the  ships  are  fitted  out,  and  before  they  proceed  on  tneir 
respective  voyages,  in  treble  the  value  of  the  articles  exported,  that 
the  same  shall  be  ex])ended  in  trade  upon  the  coast  of  4/rfca,  which 
security  is  not  to  be  cancelled  nntil  proof  of  such  expenditore  has 
been  made  hif  the  oath  of  the  captain  or  master  of  the  ship  or  vessel^ 
in  like  manner  as  is  prescribed  with  regard  to  spiriu  and  Eaa  Indin 
^ds  used  in  carrying  on  that  trade." 
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deface,  bat  not  fo^the  purposes  of  trade,  and  the  pro*         ]3|3^ 
test  of  the  sapercalrgo,  stating  thai  the  ship  had  been 


seized  by  the  Prince  of  Orange  on  pretence  of  having       and  "hers 
powder  and  muskets  on  board,  contrary  to  her  licence,  v- 

were  also  read. — On  this  evidence  the  jury  found  for  the 
plaintiffs,  liberty  being  reserved  to  the  defendant  to  move 
to  enter  a  nonsuit  on  two  grounds :  1st.  That  thdre  was 
not  sufficient  evidence  of  a  loss  by  barratry;  and  2dly. 
Hiat  the  condemnation  was  conclusive  evidence  against 
the-plaintifis,  of  the  ship  having  been  illegally  employed. 
The  sentence  of  condemnation  was  general,  without  men- 
tioning the  grounds  of  it ;  and  the  Chief  Justice,  at  the 
trial,  refused  to  admit  parol  evidence  of  what  passed  in 
the  court  of  admiralty,  which  was  attempted  to  be  given, 
in  order  to  prove  that  she  was  condemned  for  an  offence 
which  would  have  amounted  to  barratry. 

Mr.  Serjt.  Lens ^  on  a  former  day,  obtained  a  rule  nisi 
for  a  nonsuit  oa  these  two  grounds. 

Mr.  Seijt.  Best  and  Mr.  Seijt.  Vaughan  now  shewed 
cause,  and  contended  that  the  condemnation  could  not 
hate  been  for  having  gunpowder  on  board,  because  the 
Stat.  $9  Geo,  2.  prohibiting  the  exportation  of  gunpowder, 
did  not  extend  to  the  case  of  powder  taken  on  board  out 
of  this  country,  [Lord  Chief  Justice  Mansfield: — unless  , 
the  pui'chase  Were  concerted  between  the  two  ships::] 
and  that,  by  that  act,  only  the  powder  was  forfeited,-not 
the  ship;  that  the  boatswain  having  been  put  in  confine* 
mem  on  a  charge  of  barratry,  it  was  fair  to  infer  that 
barratry  was  the  ground  of  the  condemnation.  They 
cited  the  case  of  the  Dispatch  {a\  in  which  Sir  William 
Scott  decided,  that  any  resistance  to  a  legal  inquiry,  which 
a  British  priVateer  has  a  right  to  nflake,  puts  the  party 
resisting  in  the  situation  of  an  enemy,  and  makes  him 
liable  to  condenmation.  They  contended,  therefore,  that 
"•■  III  ■  I  ■    ■  ,      I     i< 

(6)  3  RohinsofCt  Adm,  Rep,  S78. 


42  CABBS  IN  BCIC0ABLlCA8;TftEM» 

181 3.         ^^  plaintifis  were  entitled  to  recover  either  on  the  firse 
countSi  as  for  unlawful  seizure,  or  on  tbe  last,  as  for  bar* 


GiBSOir 

and  others        rdtry. 

^-  The  Oiief  Justice,  however,  observed  that  it  did  not 

follow,  because  the  master  had  been  charged  with  bar- 
ratry, that  the  condemnation  proceeded  on  that  ground; 
and  being  of  opinion  that  the  condemnation  was  sufficient 
proof  that  the  ship  had  been  engaged  in  an  illegal  trans- 
action, and  the  other  judges  concurring,  the  rule  was 
made  absolute  for  a  nonsuit  («)•/ 

(a)  Fide  posted  the  case  of  Gihion  v.  Service,  at  mn  prius,  which 
was  an  action  oo  the  same  policy. 


Monday, 

Nov.Sp.  BtANBFOBD  V.  DB  TASTBT. 

S'iiSSt'lnS-     Mr.  Serjt.   Skipierd   and  Mr.  Serjt.  Faughsn  shewed 

tachment  against  cause  against  a  rule  which  had  been  obtained  bv  Mr.  Sent, 
a  witness  for  not    _        ^  _  .       ,  . 

appearing  to  give  Bestf  for  an  attachment  against  a  witness  m  this  cause, 

evidence  accord-   f^^,  ^^  appearing  to  give  evidence  at  the  trial,  according 

pttiM.  he  having  to  his  itfi/tfixtf.    His  affidavit  stated,  that  he  had  attended 

X^f  SSi^to-  at  GuildbaU  for  two  days,  in  expectation  of  the  cause 

tion  of  the  cause   coming  on,  and  that  on  the  third,  (on  which  day  the 

havin?on  the*     c*"*®  ''*•  tried,)  understanding  that  there  were  some 

third  left  the        special  jury  causes  expected  to  come  on,  which  would  pre- 

conrt  on  his  _.  -         ,.  .ii,#-* 

own  business,      vent  this  cause  from  being  tried,  he  left  the  court  on 

on  hejiring  that     business  of  consequence  to  himself.    They  contended 

some  other  causes  J^  ' 

were  coming  on.  that  this  was  a  sufficient  reason  for  non-attendance,  .and 

that  a  witness  was  not  obliged!  to  attend  from  day  to  day 

till  the  cause  came  on. 

Mr.  Serjt.  Best^  contri,  contended  t)iat  it  was  necessary 

#  that  he  should  so  attend,  and  that  if  business  called  him 

away,  he  ought  to  apply  for  leave  of  absence*.    He  said, 

this  action  was  brought  to  recover  a  sum  of  money  which 

had  been  received  by  the  defendant  to  the  plaintiff's 

nse;  that  this  witness  was  the  defendant's  broker,  and 
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that  the  plaintiff,  having  no  means  of  proving  the 
defendant's  hand-writing,  but  by  the  evidence  of  this 
witness,  he  had,  by  this  neglect,  been  obliged  to  submit 
to  a  nonsuit. 

Lord  Chief  Justice  Mansfield.— This  application  is 
for  an  attachment  as  for  a  contempt  of  court,  and  cer^ 
tainly  if  a  person  from  any  ill  motive,  or  even  from  care- 
lessness, neglect  to  attend,  it  is  proper  for  the  court  to 
grant  an  attachment  against  lum,  and  he  is  not  to  judge 
for  himself,  as  to  when  and  how  long  he  may  be  wanted. 
But  I  think  that,  in  the  present  case,  the  party  has  not 
been  guilty  of  such  a  contempt,  as  calls  on  the  court  to 
grant  an  attachment  against  him.  He  did  attend  two 
days,  and  so  far  s|iewed  his  readiness  to  obey  the  suhpctna  \ 
and,  though  it  is  not  to  be  avoided,  it  certainly  is  a  se» 
fere  attendance  which  is  imposed  upon  a  witness,  to  be 
obliged  to  wait  from  day  to  day  till  the  cause  comes  on ) 
and  the  party  does  no  more  than  what  is  reasonable,  if, 
when  he  serves  the  subpieM,  he  tells  the  witness  he  will 
let  him  know  when  the  cause  is  likely  to  come  on. 
Otherwise  a  witness  might  be  vexed  and  harassed  ex- 
ceedingly, by  being  obliged  to  neglect  his  business  for 
two  or  three  days  or  more.  No  such  notice  seems  to 
have  been  given  in  this  case.  When  the  cause  was  called 
on,  the  attorney,  not  seeing  him  in  court,  and  finding  that 
he  did  not  answer  to  his  name,  might  have  withdrawn 
his  record,  so  that  there  was  no  absolute  necessity  to  go 
to  trial  without  him ;  instead  of  this,  he  chose  to  be  non- 
suited. As  to  his  having  no  other  witness,  I  should  think 
there  would  always  be  some  person  in  court  who  could 
prove  a  defendant's  hand-writing.  But,  at  all  events,  the 
mischief  has  arisen  from  his  own  act,  in  swearing  the 
jury  in  the  absence  of  a  material  witness  ;  and  though  a 
man  certainly  is  bound  to  attend  during  the  whole  sittings, 
if  necessary,  yet  in  this  instance,  he  seems  to  have  as- 
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181S. 


signed  n  reason  sufficient  to  excuse  him  from  any  impti- 

tition  of  contempt. 
BLAKDroRB         ^j^^  ^^^  ^  ^^  ^^^  concurred. 

Db  TA9TBT.  Rule  disduuTged. 


Monday^ 
Nov.l^. 

A'  devises  "  all 
the  rest,  residue^ 
&c.  of  his  estate 
o/whatsoeverna' 
iure  or  kind  the 
4ame  might  be. 


NBWLAND  V.  MAJORi BANKS  and  Others. ' 

This  was  an  action  of  trover,  brought  to  recover  the 
value  of  ten  hogsheads  of  sugar ;  and  was  tried  before 
Lord  Chief  Justice  Mansfield^  at  GuildhaHp  at  the  sittings 
after  last  Trin*  term,  when  a  verdict  was  found  for  th^ 
and  of  w'hich  he  plaintiffs  with  £  300  damages,  subject  to  the  opinion  of 
sessed  or  interest*  the  court  upon  a  case,  of  which  the  following  is  the 

to  trustees, 
to  put  and  place 
out  the  same  in 
some  public  or 
private  funds,  on 
good  and  st^ffi" 
dent  security  t 
with  power  to 
call  in,  remove, 
or  new  place  out 
the  same,  and 
to  receive  the  an- 
nual interest  or 
produce  thereof 
for  ten  years 
after  his  decease, 
in  trust  to  place 
out  the  same  an- 
nually in  like 
manner,  so  that 
Ike  interest  might 
become  a  prsfi- 
cipal  ^fm ;  and 
at  the  end  of  ten 


John  Newlandt  deceased,  who  at  the  time  of  making 
his  will,  and  at  his  death^  was  seized  in  fee  simple  of 
a  considerable  real  estate  situated  in  Jamaica^  and  of 
personal  property  more  than  sufficient  to  pay  his  debts 
and  funeral  expences,  on  the  8th  of  July  1799,  made  his 
will,  which  was  duly  executed  and  attested  to  pass  real 
estates  in  Jamaica^  and  thereby  directed  that  all  his 
debts  and  funeral  expences  should  be  paid,  with  the 
payment  gf  which  be  charged  all  his  estate,  both  real 
and  personal}  then  followed  some  pecuniary  legacies  to 
be  paid  out  of  his  personal  property^  immediately  after 
which  came  the  folbwing  clause :  *^  As  to  all  the  rest, 
residue,  and  remainder  of  my  estate^  of  whatsoever  nature 
or  kind  the  same  may  be,  and  x)f  which  I  may  be  pos- 
sessed or  interested  in  at  the  time  of  my  decease  I  give^ 

years  to  apply  the 

annual  interest  of  the  whole  of  such  principal  money  in  the  erection  of  a  free  school, 
to  be  under  the  manaiRnieiU  of  the  trustea,  and  ikdr  Mrs ;  but  the  annual  lAterest  only 
to  be  so  applied  .*'^neld,  that  if  the  real  estate  passed  at  all  under  this  wlU,  it  waa, 
at  all  events,  only  for  ten  yean. 
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defite^  dud  bequeath  unto  Ahumdir  Aft^^rAaph  aod  jsxs. 

others,  their  hws  aad  assiras  for  ever ;  seveithelessi      ^,  ^^"""^^ 

upon  tmstt  that  mey  my  said  trustees  do^  as  soon  as  oon-  «. 

Yteiently  may  be  after  my  decease^  put  and  place  out  Majoru^ww 

the  same  in  some  public  or  private  fimdsb  upon  good  and 

sufficient  security^  with  full  power  at  any  time  to  call  in, 

itmovfey  or  new  place  out  the  same,  in  such  mami^  as 

diej  shaU  think  fit,  so  as  the  best  annual  idterest  be 

made  thereof  I  and  to  receive  aM  tafae  the  anav^  iaterest 

or  produce  thereofi  for  and  during  tk  term  tf  ten  yean 

aft^  my  decease,  in  trust  to  place  but  the  same  afttiualif 

ia  like  iiianner>  so  as  that  the  interest  may  become  It 

prinoifMd.sum ;  and  at  the  end  of  ten  years,  then  that  the 

trustees,  dieir  heirs  and  assigns,  apply  the  annual  iiiteresi 

of  die  whole  of  such  principal  money,  in  the  erection  of  a 

free^chooi,  in  such  pan  of  the  said  parish  of  BaHgaU{d^  as 

they  shall  think  fit,  for  the  education  of  the  youth  of  the 

said  parish;  such  school  to  be  under  the  managiemealt 

md  direction  of 'the  trngfiees  and  their  heirs,  &c.  but  it  is 

jttj  will  that  the  annual  mtmrest  only  be  so  applied." 

The  testator  died  t)n  the  1 5ni  *oi  juij  1 T99,  wxtnoot 
altering  his  said  will,  and  seized  and  possessed  of  his  real 
and  personal  ^estate  as  aforesaid,  leaving  the  plaintiff  his 
nephew9  and  heir  at  law.  The  real  estate  continued  in 
the  care  of  the  person  who  had  managed  it  for  the 
testator^  for  the  benefit  of  whoever  might  be  entitled  to 
it,  imd  this  manager  in  1812,  sent  the  sugar,  the  subject 
of  the  present  action,  and  being  the  growth  of  the  year 
18I£,  upon  part  of  the  said  real  estate,  to  England ^  to  be 
delivered  to  the  person  entitled  to  it  under  the  testator's 
will.  There  is  no  law  in  Jamaica  prohibiting  the  devise 
of  fed  estates  to  charitable  uses.    The  defendants  pro-  ^ 

cored  the  sugar  to  be  delivered  to  them,  claiming  as  the 


(a}  la  8c9iland, 
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1813.         devisees  mentioned  in  the  will,  and  refused  to  deliver  it 
to  the  {daintiff  as  heir  at  law  to  the  testator. 

The  only  question  intended  to  be  argued,  was,  which 
^*nd«SIf»I^"   of  them  was  intitled  to  the  said  sugar,  according  to  the 
true  construction  of  the  will. 

This  case  came  on  for  argument  on  Thursday^  the  I8t& 
of  NtwrnbiTf  when  Mr.  Seijt.  Ce^,  for  the  plaintiff, 
prembed,  that  if  the  court  decided  either  that  the  trus- 
tees took  nothing  of  the  real  property  under  the  devise, 
or  that  they  only  took  an  interest  for  ten  years,  the  heir 
would  be  entitled  to  the  proceeds  of  the  sugar,  they 
having  arisen  since  the  expiration  of  the  ten  years.  And 
he  relied  on  these  two  principles:  first.  That  the  heir  at 
law  was  not  to  be  disinherited,  except  by  the  expressdevise 
of  the  estate  to  another,  or  unless  it  appeared  certainly  by 
£sur  import,  that  it  was  the  tesutor's  intention  so  to  devise 
them,  and  that  in  case  of  doubt,  the  heir  should  be  pre- 
ferred, and  for  thu  he  cited  Lord  Sardwici/s  judgmait 
in  TimtuM  v.  PerUnt  (tf);  secondly.  That  in  the  con- 
struction of  wills,  the  whole  must  he  taken  together,  and 


(a)  2  AL  102.  In  that  case,  the  words  pf  the  will  were,  <'  liem, 
all  those  my  freehold  lands  and  hop-grounds,  with  the  messuages  or 
teaements,  barnsp  &c.  now  in  the  tenure  and  occiipation  of  the 
widow  Leach,  and  all  other  the  rest,  residue  and  remainder  of 
my  estate,  con^sting  in  ready  money,  plate,  jewels,  leases,  judg- 
ni^nu,  mortgages,  &c.  or  in  any  other  thing  whatsoever  or  w'taL 
soever,  I  give  unto  A.  H.  and  her  assisus  for  ever."  Lord  Hard' 
^icke  held,  that  the  word  "  estate,"  being  expressly  confined  to 
personals,  the  real  estate  did  not  pass,  and  that,  even  though  the 
word  real  had  been  added,  the  court  would  intend  an  intestacy  in 
fevour  of  the  heir  at  law,  unless  there  had  been  some  words  that 
shewed  the  intention  to  pass  the  realesUte:  and  he  laid  it  down  as 
a  general  rule  that  "  estate,''  where  it  is  only  coupled  **  with  thincs 
that  are  perMual,  should  be  restrained  to  personab.**  See  al»o 
Dally  V.  King,  1  if.  B.  1.  in  which  the  court  seemed  inclined  to 
thmk,  that  the  words  '♦  estate  of  what  kind  soever,*^  followed 
by  the  words  "  all  other  ulentiU  ^  hushandru,'  and  preceded 
by  an  enumeration  of  personal  property,  could  not  be  intended 
by  the  testator  to  pass  real  property:  but  the  court  did  not  decide 
on  this  point.  In  Shaw  v.  Bull,  12  Mod.  bgt.  the  testator,  after 
devising  several  estates  to  his  wife,  added,  "  and  all  the  overplus  of 
my  estate  to  be  at  my  wife's  disposal,  and  1  make  her  execuiria^ 
The  court  held,  that  only  his  personalty  pa^d. 
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t»De  part  admitted  to  explain  and  modify  another;  on  jgis. 

the  authority  of  Pitman  v.  Siewm  (a).    On  this  last 

principle,  he  contended  that  it  was  the  tesutor's  intention 

to  subject  990  part  of  the  real  estate  to  the  uses  of  the  trust ;   M  a  joribaihcs 

for  though  he  admitted  that  the  words  in  question,  viz. 

dlliie  resij  rtsidue,  andntneinder  tftny  fstaiif  rffvbatmvir 

nahtn  «r  Utid  tie  samt  $nay  be^  if  they  stood  alcme,  would 

anxmnt  to  a  devise  ^f  the  real  property  to  the  trustees, 

yet,  coming  just  after  the  bequests  of  the  per jwal  property, 

they  must  be  considered  as  referring  to  the  personal 

property  <mly.    Qe  contended  further,  that  the  words 

*^  ftuessed  or  snteristid  in,*^  referred  to  personal,  rather 

than  to  real  property ;  that,  by  directing  the  produce  to 

be  laid  out  on  good  and  sufident  seetnily^  the  testator  must 

have  meant  the  produce  of  the  personal  property,  the  real 

estate  beings  sufficient  security  of  iuelf;  that,  if  he  had 

meant  to  dispose  of  the  real  pr^rty,  he  would  not  have 

made  use  of  the  term  '*  annual  inUrtMi^*  but,  '^  rotUs  and 

^rg^tr;"  and  that,  though  the  words  *'  bHro  and  asngns 

fir  iver^^  might  be  said  to  have  reference  in  general 

to  real  property ;  yet,  as  in  a  subsequent  clause,  he  gave 

authority  to  the  trustees,  their  heirs  and  assigns,  to  dispose 

of  the  whole  of  the  principal  money,  without  reference 

to  real  property,  he  might  £drly  be  supposed  to  use  the 

same  words  here,  with.relation  to  personal  property  only. 

Qb  these  grounds,  he  contended  that  the  trustees  took 

nothing  of  the  real  estate  under  the  will  i  but,  if  the  court 

should  be  of  a  different  opinion  on  this  pointy  at  all  events 

as  the  trustees  had  no  power  to  sell  the  estate,  the  heir 

would  be  entided  to  the  beneficial  interest  in  it,  at  the 

OEpiration  of  the  ten  years. 

Mr.  Seijt.  A//,  contri,  though  he  agreed  in  the  general 
prindples  laid  down  by  the  other  side,  contended  that 
—  .  -■--'■  -■-  -  -  -.  -  -   -  - 

4^}  15  Bast.  60ft  i  woo  Lofd  JB/lcn^roi^ik's  judgoitnt  in  diat  case. 
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1813.         ^^  tnistees  took  an  estate  19  fee.    Am  to  the  case  of 

^-v-*       ^   TimevfeU  t.  Perkins  above  cited,  the  words  there  hefaig 

X,,  ^  autbe  reiidue^  K3C.  of  my  estate^  C9mttimg  mm  neadf  potuj^ 

MAf o&iBAM&t   &f^."the  words,  iSUttt,  (sT^.were  boand  down  and  confined 
aiKlolhers.  . 

to  the  property  specified*    So  in  every  case  where  the 

devise  had  been  construed  to  relate  to  penonal  pnopeity 
oniyy  there  had  always  been  some  words  which  had  boioid 
dowu  the  general  expression.  InP^rdem.^  Bm-kiii^md 
others  V.  Qfafmav  {m)y  a  devise  of  *'  all  lie  rest  and  rmkke 
rfptytsUiti  rfmAat  nature  «r  kind  s$ewr^^  vnA  hcM  to  in* 
elude  real  as  weU  as  personal  property,  though  accom* 
panied  with  limitations  peculiarly  applicable,  and  osudlly 
apptiedi  to  perscmal  property  only..  He  said,  it  was  ap» 
parent  firom  thewords  of  the  wiUi  ttet  the  testator  naeant 
to  affect  the  real  pr^)erty  some  way  $  and  as  4^  school, 
which  was  the  use  to  which  the  property  was  to  be  ap* 
plied,  was  to  be  conducted  according  to  the  judgment  of 
the  trustees  f *  4md  tieir  ieire/*  he  infeired  that  the  estatein 
fee' was  meant  to  be  transferred  for  the  endowment.  The 
only  difficulty,  he  said,  arose  from  the  testator  having- 
givoi  no  express  directions  for  the  sale  of  theeststte;  4>at 
he  contended,  that  the  trustees  might,  if  they  thought 
proper,  sell  the  estate  $  for  the  testator  wishing  to  ^ta- 
blish  a  school  'mSctfilamd^  it  must  be  supposed  that  he 
intended  the  estate  in  Jamedca  to  be  sold  for  the  endow- 
ment of 'it. 

Cur.  ado.  vuk. 

On  thisda^  the  Chief  Justice  delivered  the  optmon  of 
the  court. 

This  vfts  t  most  absurd  will,  on  which  even  the  testator 
himself  could  not  have  put  any  reasonable  construction. 
However,  Mr.  Justice  HeaA  and  ^nysel^  (who  were  she 


(a)  X  JSf.  BA  sea. 
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only  judges  present),  are  of  opinion  that  the  heir  is  in-         1813. 


'  titled  to  the  sugar,  though  we  .are  not  agreed  on  the  me- 
dium  bjr  which  he  becomes  so  intitled.    There  is  no  doubt  i;. 

but  the  words  **  cf  whatsoever  nature  or  Mndthe  same  may  Majoribakks. 
k!*  of  themselves,  would  con^rehend  the  real  estate  as 
well  as  the  personal.  But,  looking  to  the  other  parts  of 
the  will,  I  incline  to  think  that  the  testator  did  not  intend 
to  pass  hu  real  property.  Many  cases  have  been  cited, 
which  only  prove  that  in  the  construction  of  wills,  one 
part  must  be  taken  to  explain  and  modify  the  others;  , 

and  in  the  construction  of  this  will,  I  think  it  could  only 
refer  to  the  personal  estate ;  because,  whatever  was  in  the 
testator's  contemplation'  was  to  be  ^^  placed  out  on  good  and 
tuffident  seewritji^  which  lands  could  not  be  \  and  the  ex- 
pression afterwards,  of  its  **  becomng  a  principal  $um^ 
seems  to  apply  so  strictly  to  personal  property  only,  that 
I  think  they  control  the  general  words.  My  brother  Heaih^ 
however^  thinks  they  are  not  cpntfoDed  by  the  other  parts 
of  the  vnll,  but  that  the  testator  meant  to  give  the  real 
estate.to  the  trustees,  but  only  for  ten  years,  and  then  that 
h  should  revert  to  the  hehr  at  law.  If  my  idea  be  right, 
the  heir  took  at  the  death  of  the  testator ;  if  that  of  my 
brother  He^h  be  correct,  he  would  take  at  the  end  of 
ten  years:  At  all  events,  therefore,  the  sugars  being  the 
produce  of  the  estate  after  the  expiration  of  the  ten  years, 
the  present  plaintiff  is  entitled  to  recover. 

Postea  for  the  plaintiff. 
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Memoranda. 


In  the  last  vacatioOi  Mr.Seijt.  Sbgpbird^  di«  King's  an- 
dent  serjeaiity  and  Solicitor-General  to  lus  Royal  Hig^ess 
the  Prince  of  WaleSf  was  appointed  Solidtor-Genenl 
to  the  Eongt  in  the  roomof  Mr.  Justice  DaUms^  and  was 
succeeded  in  the  office  of  Solicttor-General  to  tbe  Prince 
of  Wales y  by  Mr*  Seijt.  Bisi. 


Lord  Chief  Justice  MansfiM  was  absent  the  whole  of 
this  term  finom  indi^xmtion. 


Fridavp 

JacSa.  SARWICK  V.  MATHBW8. 

A  copyholder       Thi8  was  an  action  to  try  a  feimed  issue  under  the  antho- 

haviQz  a  nght         .        -  *.       i.  .*..,•• 

of  common  in       ^^  oi  an  act  of  parliament!  passed  for  mdosing^  lands  in 

ha¥i^i^?5'^  ^^  manor,  lordship,  or  forest  ofWtstwdrd^  in  the  county 

an  allotment  out  of  ona^  in  lien  of  hia  risht  in  that  manor,  u  entitled  to  hia  full 
allotment  oat  of  the  other,  when  incloM,  whether  the  manors  he  held  under  the 
lame,  or  nnder  different  lords.  And  though  the  esute»  in  respect  of  which  he  claiois, 
be  partly  enfranchised  freehold^  that  does  not  extingoish  his  right  as  to  the  part  en- 
franchised. 
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of  CumiirLmd,  and  was  tried  before  Mr.  Baron  Wood,  at 
the  last  lsissi2es  lor  that  conntf.   There  were .  three  issues : 
First,  whether  the  plaintiff,  as  owner  of  lands  in  the  parish 
•f  Wtgton,  were  entitled,  in  respect  thereof^  to  a  right 
ofcommoo  for  himself  and  his  tenants,  occupiers  thereof^ 
or  any  part  thereof,  upon  the  commons  of-  JVisivjafdg 
secondly,  if  he  were  so  entitled,  whether  he  were  entitledi 
in  respect  thereof,  to  any  allammi  of  the  commons  in 
Westioards  thirdly,  whether  to  a^// allotment  thereof. 
The  plaintiff's  estate,  in  respect  of  which  he  made  this 
claim,  was  partly  ancient,  and  partly  enfranchised  free^ 
hoU,  the  latter  having  been  formerly  held  in  customary 
tenure  of  the  Earl  of  Egremoftt,  as  parcel  of  the  barony 
of  WigtofTj  and  by  him  enfranchised  in  1778. .  In  the 
deed  of  enfranchisement  was  this  express  clause ;  <^  And 
^'also  all  such  common  of  pasture  and. turbary,  in- and 
'^  upon  all  the  commons  and  wastes  of  and  within  the 
**  said  barony  (of  ff^gton)f  as  the  said  Joseph  Barwui,  at 
^  the  time  of  the  execution  of  these  presents,  is  entitled 
^  onto,  for  and  in  respect  of  the  said  premises." — ^Lord 
Bgnmmi  was  lord  of  both  manors.    An  act  for  inclosing 
the  commons  in  Wtgton  passed  at  the  same  time  as  that 
for  inclosing  Westw/^d^  and  the  plaintiff  had  received  an 
aOotment  under  the  Wtgton  inclosure  act,  but  it  did  not 
tppeir  that  he  had  received  it  as  a  full  and  acknowledged 
compensation  for  his  claim  in  both  manors.    On  the 
trial,  it  was  [mved  that  the  plaintiff  had  exercised  a 
right  of  common  over  Wtstward^  for  the  spaceof  thirty- 
five  years;  and  Mr.  Baron  Wood  left  it  to  the'  jury  to 
say,  whether  or  no  this  user-  were  sufBdent  evidence, 
from  which  to  presume'a  regrant^    A  vesdsct  was  found 
far  the  plaintiff,  the  fbUowiiq;  points  bekig^reser^  for 
the  opinion  of  the  court :  first.  Whether  the  phintiff, 
having  received  an  allotment  under  the  Wtgton  inclosure 
act,  was  entitled  to  a  frdl,  or  any  allotment  of  common  in 
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Wliifiwirdi.hmg  another  manor  undor  th«  same  lordf 
^d  secondly,  if  so  entitled^  whether  the  deod  of  tn&w* 
€lii««mmt  w^«  not  a  bar  to  such  claim. 

The  SofkU^r-Gmerd  nioved  last  term  that  the  verd^ 
ihould  be  set  aside,  and  a  new  trial  granted  on  these 
ground%.  As  to  the  fir^  pointt  he  said,  Ihe  case  of 
ffolHnftiad  v.  Wabon  (a)  bad  been  alluded  to  at  the  trial, 
Ip  whi^h  the  court  of  Kini^s  B^eb  held  that,  where  two 
B^nor^  wer9  held  of  different  loid^  a  tenant,  having  a 
inghi  of  common  on  both,  was  entitled  to  an  allotment  of 
tach ;  but  they  were  inclined  to  think  that  he  would  not 
have  been  ao  entitled,  if  the  manors  had  been  held  under 
Ae  same  lord.  [Lord  Chief  Justice  Mawsfietd.-^'VfYxff 
if  one  of  two  manors  be  inclosed  first,  should  not  a  man, 
having  an  Mate  in  each,  receive  a  share  in  the  second^ 
when  that  comes  to  be  inclosed?]  He  then  cited  F.  iV.  Jt. 
tit.  Aimeaswrimnd  rf  Pasture^  125,  in  which  it  is  bid 
down  that,  ^'  If  the  defendant  have  common  af^>endant 
^  to  his  freflhoU,  ii^  three  viUs^  it  may  he  admeasured  for 
<<th^  kmif.  ia  OMIT  of  the  vills.^  As' to  the  second  qoes* 
|ioa»  he  contended  that,  at  the  pi vntiff  could  only  claim 
his  right  of  eommon  as  a  o^hddec^  exc^  aa  tn  that 
{Art  which.  wai.feaehold  originally,  and  £>r  which  there* 
ibve  he  might  presoibe,  the  r^ht  was  destroyed,  aa  to 
ih^  povt  which  had  heen  ecfimtchiaed,  and  of  which 
Aero  had  bteia  no  regrant  in  the  deed  of  enfiraiichise^ 
spiint  (^X  The  Chief  Justice  wiia  of  ^pmioiH  tbat  there 
mig|y|  haafuesticnaa  tck  the tM  point,  becanae  hecQubl 
nat  dWm  by  presoriptita* 

The  rule  siirf  was  afeordinglap  granted,  and  nm  thte 
day  Mr.  Serjiu  9mi/k  shrined  cause  against  it.-^A8  to  the 
first  fdsft,  he  sttdf  thei  dsfeadant  relied  on  the  distfau^^ 


(a)  7  'Rof^  49d.-'-c^&}  l^dauie  cQataioingtlier^^aiat.  onht 
related  to  Wxgtvn. 
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iriikh  the  coiiit  of  Kittys  Bench,  in  the  case  of  HMinikdi 
▼.  Waltm^  seemed  inclined  to  take  between  manors  held 
under  the  same  and  under  different  lordb;  but  he  con^ 
tended  that  there  was  no  express  authority  to  warrant 
such  a  distinction.    The  passage  cited  from  J^.  HT.  B. 
praved  nothing  in  the  present  case,  as  the  tenant  might 
verj  possibly  be  entitled  to  his  writ  of  adtheasurem^t  of 
pastnt«>  and  yet  have  no  claim  to  what  was  the  subject  of 
the  present  action,  and  %iict  verst.  As  to  the  second  pointy 
whether  the  enfranchisement  were  an  extinguishment  of 
the  right,  as  to  %o  much  as  was  enfranchised  \  he  said  that, 
in  Crvmder  t.  Ob^M(a),  it  was  decided  that  if  a  copy^ 
holder^  who  had  common  of  pasture  in  the  Wastes  of  th^ 
ioidy  matfihe  manors  enfranchised  his  COpyhdd  eitat^, 
still  his  common  remainedi  because  he  made  title  through 
the  lord;  aUtiry  if  he  had  common  over  the  wastes  wfftSfti 
the  manor,  because  that  belonged  to  tint  estate.    So  ik. 
1  Rgl.  Ab.  tit.  Mtetitiguishmem,  pL  (A)  8.  *<  If  a  copyholder 
**  of  a  manor  have  had  immemoriaUy  a  right  of  way  ove^ 
^  the  land  of  another  copyholder>  and  h^  jyurchas^  the 
^  inheritance  of  the  copyhold^  by  which  the  copyhold  is 
"  extinct,  still  the  right  of  way  u  not  extinguished  by  it.** 
[Mr  Justice  Hiah.-^ThiX  is  another  thing:  Therig^t  of 
common  is  a  profit  i  f^endrri  a  right  of  Uray  »  a  mere 
easement.]    ThiSj  however,  would  go  to  strengthen  the 
doctrine  laid  down  in  Cmmkr  v.  OldfieU^  above  eited. 
But  if  the  enfranchisement  should  be  held  to  hate  tie- 
tinguished  the  right,  still,  he  contended,  there  was  enough' 
in  the  user  of  thirty-five  yearsi  from  urtiich  to  presuoTe  a 
ragranc    In  C^rnUm  v.  Utttk^S)^  in  whicll  the  plaintUF 
claimed  coniiAon  appurtenant,  uid  itfx>tred  fifty  years  user 
as  tenant  to  the  lord  of  the  manor,  the  defendant  ob- 
jected that  the  unity  of  possession  extinguished  the 
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common ;  but  the  court  of  Kinf^s  Bench  held  that  common 
appurtenant  might  as  well  be  by  grant  a^  by  prescriptbn, 
and  that  the  user  for  fifty  years  was  evidence  for  the 
jury  to  presume  such  a  grant. 

The  So/iaior-General  and  Mr.  Serjt.  PeU,  contri^  ad- 
mitted that  where  the  tenant  held  in  different  manors, 
under  different  lords^  his  receiving  an  allotment  out 
of  one  manor  did'  not  preclude  him  from  claiming  his 
share  in  the  other,  because  one  lord  was  in  no  way 
concerned  with  the  grants  which  another  might  think 
proper  to  make:   But  where  there  was  the  same  lord 
of  two  manorsi  when  the  commons  came  to  be  appor? 
tioned  out  for  the  satisfaction  of  the  commoner^s. rights, 
he  was  interested  in  the  allotments  made,  and  common 
justice  required  that  each  tenant  should  receive  no  more 
than  a  fiill  compensation  for  the  loss  of  his  right.    The 
lord  was  not  to  make  satisfaction  twice  over;  the  dis- 
tinction, therefore,  which  the  court  of  Kin^s  Bench 
inclined  to  make  in  Hdlinsbead  v.  WaUm^  was  a  just  one. 
[Mr.  Justice  C6am^^.«— You  are  assuming  that  tlie  manors 
had  immemorially  been  held  under  the  same  lord,in  which 
case  the  right  could  not  have  existed  over  both  manors ; 
there  must,  therefore,  originally  have  been   different' 
lords.J    The  plaintiff  claimed  a  right  of  common  oyer 
Westward^  on  the  strength  of  a  user  for  thirty-five  years, 
,by  which  he  pretended  that  a  regrant  was  to  be  presumed; 
and  as  the  deed  of  enfranchisement,  which  contained  a  new 
frant  as  to  IVigtw^  was  made  in  1778,  the  two  manors 
must  have,  been  under  the  same  lord  at  the  time  of  the 
supposed  regrant.  The  lord,  and,  through  him,  his  tenant, 
Aadaright  to  turn  in  so  many  cattle  on  the  wastes  in  two 
manors;  but  his  right  was  for  the  same  cattle  on  both, 
that  is,  for  the  same  quantity,  and  if  he  were  satisfied  for 
that  quantity  in  one  manor,  he  had  no  right  to  demand 
any  nuMre.    [Mr*  Justice  Ci^amfcv.— Suppose  he  had  re- 
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kas^  his  right  in  onci  would  that  have  lessened  his 
right  over  the  other?]  If  there  had  been  no  enclo- 
sure acts,  and  the  lord  had  chosen  to  approve  so  much 
as  would  have  excluded  the  tenant  from  his  right  over 
fTutfimrd,  leaving  sufficient  common  for  him  on  Wtjgttm^ 
he  certainly  would  have  had  a  right  to  have  done  so. 
Bro,  Ah.  tit.  Cmnmon  ofPasture^  52.  *'  A  man  has  common 
in  three  viUs>  the  lord  may  approve  in  one  vill,  leaving 
sufficient  common  in  the  others;''  h  fortiori  therefore, 
they  contended  that  an  act  of  parliament  had  power  to 
do  so. 

Mr*  Justice  Hbath. — I  am  of  opinion  that  there  is  no 
ground  for  granting  a  new  trial,  on  either  of  these  ob« 
jecdons;  I  see  no  reason  why  the  allotment  out  of  Wigtm 
should  be  considered  as  a  compensation  for  the  allotment 
out  of  Westward^  whether  the  manors  be  held  under  the 
same  or  under  different  lords.  Originally  they  could 
not  have  been  under  the  same  lord.  It  appears  too,  from 
the  act  for  inclosing  ffigton,  that  no  reference  was  had  to 
the  ri^t  claimed  over  IVistward* 

Mr.  Justice  Chaai brb.— I  am  also  of  opinion  that  the 
present  verdict  should  stand.  The  case  cited  from  Br9^ 
Ah.  makes  no  difference.  Certainly  when  there  is  more 
common  than  is  necessary  for  the  tenants,  the  lord  may 
approve,  but  his  approving  in  one  manor  would  make  no 
diffisrence  as  to  the  other. 

Mr.  Justice  Dallas  concurred. 

Rule  discharged. 


1614. 


Barwick 

0. 
MaTH£w8. 


MtTFFATT  V.  rARSOMS. 


Satoiday, 
Jan.  29. 


IWs  was  an  action  for  goods  sold  and  delivered,  to  A  tender  to  a 
whidi  the  defendant  pleaded  a  tender.    On  the  trial  of  ^"k  Tction'  ' 
the  cause,  it  appeared  that,  on  the  plaintiff's  writing  to  |j[^^^h^;,J*^/ 

fhoold  have  reccircd  orden  not  to  accept  it. 


Parsoiti. 
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16U.         demand  payment  of  the  balance  doe  to  turn,  the  defendant 

V.  the  defendant  then  sent  it  in  cash  three  times  to  the 

plaintiff's  house,  but  the  person  employed  to  make  the 
tender  was  never  able  to  ,see  the  plaintiffs  On  the  last 
attempt^  however,  he  found  the  plaintiff's  managing  clerk, 
to  whom  he  tendered  the  money,  and  who  refused  it,  by 
ord^,  as  he  said,  of  the  plaintiff,  the  business  being  in 
the  hands  of  an  attorney. 

Lord  Qiief  Justice  Mansvisld,  who  tried  the  cause, 
was  of  opinion  that  nothing  less  than  a  tender  to  the  prin- 
cipal would  discharge  the  defendant,  and  a  verdict  was 
accordingly  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  court,  on  the  question,  whether  the  tender,as  above 
stated,  were  sufficient. 

1V&.  Serjt.  Faugbaftf  accordingly,  in  the  last  term, 
obtained  a  rule  nisi  to  set  aside  the  verdict,  and  enter  a 
nonsuit;  and  on  a  subsequent  day  in  that  term,  Mr.  Serjt. 
Best  shewed  cause.  He  insisted  that  the  tender  must  be 
made  to  the  plaintiff  himself ,  or  his  agent  authorised  for 
that  purpose.  In  this  case,  though  the  penon  to  whom 
the  tender  wais  made,  was  sometimes  in  the  haUt  of 
receiving  money  for  the  plaintiff,  yet,  in  this  instance, 
his  authority  had  been  expressly  countermanded  by  his 
principal.  He  said  it  had  never  been  decided  that  a 
tender  to  a  clerk  wa^  sufficient.  [Lord  Chief  Justice 
Mansfield. — ^A  tender  to  a  numnpng  clerk  must  be  con- 
sidered sufficient.]  That  is  only  where  he  has  been  au- 
thorised;  here,  on  the  contrary,  there  had  been  an  ex- 
press countermand ;  the  derk  therefore  had  ceased  to  be 
an  agent. 

Mr.  Serjt.  Faugkan,  contri. — ^If  this  verdict  were  per- 
mitted to  stand,  it  would  be  sanctioning  the  greatest 
oppression  and  injustice.  The  plaintiff,  after  he  had 
refused  the  draught,  knowing  it  would  immediately  be 
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turned  into  cadi»  kept  out  of  the  way  himself,  and  ordered         iai4. 
his  clerk,  if  it  shouM  be  tendered  to  him,  not  to  receive      Muffatt 
it    The  refusal  by  the  clerk,  was  a  refusal  by  the  prin«  «• 

cipadi  it  having  been  made  by  the  direction  of  the  lattery 
and  so,  coming  within  the  doctrine  laid  down  in  Jones 
V.  BarUey  (a),  dispensed  with  the  necessity  of  going  to 
the  principal.  The  defendant  could  not  in  any  way  save 
himself  by  a  tender,  as  he  had  been  told  it  would  not  b^ 
accepted.  In  almost  every  case,  the  tender,  he  said,  was 
made  to  a  servant  or  clerk.  The  reason  assigned  for  the 
refusal,  was  that  the  business  was  in  the  hands  of  an 
,  attorney,  and  the  only  question  seemed  to  be,  whether 
this  were  a  sufficient  excuse  for  reftising  to  receive  the 
money.  In  Briggs  v.  Calverkj  {h\  the  defendant  pleaded 
a  tender  before  action  brought ;  the  plaintiff  replied, 
that  before  the  tender,  he  had  employed  an  attorney  to 
sue  the  defendant,  and  that  a  writ  of  kttitai  had  been 
sued  out  against  him  by  the  attorney,  but  not  till  after 
the  tender.  On  a  general  demurrer,  Lord  Kenyon  said, 
^  it  was  impossible  to  contend  that  the  tender  came  too 
hte,  it  having  been  made  before  the  commencement  of 
the  suit;  that  it  would  be  introducing  a  most  dangerous 
distinction,  to  depart  from  that  line,  on  account  of  any 
previous  steps  taken  by  a  party  in  contemplation  of  an 
action.**  {c) 

Lord  Chief  Justice  MAifsriBLD. — There  is  no  doubt 
upon  this  point.  The  only  question  is,  whether  this  be  a 
tender  to,  and  a  refusal  by,  the  principal ;  and  though  it 
were  to  be  wished  that  this  could  be  made  a  legal  tender, 
I  have  some  doubts  about  it. 

Cur.  adv.  vulU 


(a)  Doug.  659-— *(&)  8  Ter.  Rep,  G99 {c)  See  alao  1  mi- 

lUmit  Sound.  33,  n.  (8). 
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On  this  day,  Mr.  Justice  Heotb  delivered  the  opinion 
of  the  court,  which  was,  that  the  tender  to  the  derk 
must  be  considered  the  same  as  if  it  had  been  made  to 
the  principal. 

Rule  absoktte. 


Saturday, 
Jan.  ^. 

On  a  writ  of 
error  to  reverse 
an  outlawryi  on 
the  ground 
'<  that  the  ooU 
law,  before  and 
at  the  time  of 
suing  out  the 
writ  of  exigent, 
and  from  thence 
until  the  time  of 
pronouncing  the 
outlawry,  was  in 
parts  heyond  the 
seas ;"  the  plain- 
tiff in  error  hav- 
ing proved  the 
previous  proceed- 
ings in  the  out- 
lawry, and  that 
the  outlaw,  at 
the  time  of  suing 
out  the  exigent, 
was  abroad,  and 
died  abroad,  but 
without  fixing 
the  time  of  his 
death  ^^Held, 
that  it  was  not 
necessary  to  prove 
the  time  when 
the  judgment  of 
outuwry  was 
pronounced. 


RICHARDSON  AMD  AHOTRER}  EZ£CUT0R8|  f^  ROBERTSON. 

This  was  a  writ  of  error,  brought  by  the  executors  of 
Thomas  Bkare,  to  reverse  the  outlawry  of  the  testator, 
who  had  been  outlawed  in  his  life-time  at  the  suit  of  the 
present  defendant.  The  error  assigned  was,  **  That  the 
said  Thomas  BUaUy  before  and  at  the  time  of  awarding 
and  issuing  of  the  writ  of  exigi  facias,  upon  which  the 
said  outlawry  was  pronounced,  and  from  thence  conti* 
nuing  afterwards  until  and  at  the  time  of  pronouncing 
the  said  outlawry,  was  in  parts  beyond  the  seas,  to  wtt| 
at  Januica^  in  the  Wat  Indies**  To  this  the  defendant 
in  error  replied^  *'  That  by  reason  of  any  thing  for  error 
assigned^  the  outlawry  in  form  aforesaid,  pronounced 
against  the  said  Thomas  Bleasiy  ought  not  to  be  reversed, 
annulled,  or  held  Tor  nothing ;  because  the  said  Thomas 
BUase,  at  the  time  of  awarding  and  issuing  of  the  said  writ 
of  ixigi  facias f  upon  which  the  said  outlawry  was  pro- 
nounced, or  afterwards,  until  and  at  the  time  of  pro- 
nouncing the  said  outlawry,  wa^  not  ifx  parts  beyond  the 
seas:*'  On  which  replication  issue  was  joined.  At  the 
trial  at  Guildhall^  at^the  sittings  after  last  Michaelmas  temif 
the  plaintiff,  in  error  proved  the  previous  proceedings  in 
the  outlawry,  but  failed  in  establishing  the  time  when  the 
writ  of  proclamation  issued.  It  was  also  proved,  that  the 
outlaw,  at  the  time  of  suing  out  the  exigent,  was  in 
Jamaica,  and  afterwards  died  \  but  the  time  of  his  death 
did  not  appear* 


IN  THB   FIFTT-FOURTH   TBAR   OF   GEO.  III. 


59 


Mr.  Seijt.  Lensy  for  the  defendant  in  error,  objected 
that  it  was  necessary  to  shew  the  time  when  the  out- 
lawry was  pronounced. 

Lor>l  Chief  Justice  Mansfield,  however,  who  tried 
the  cause,  over-ruled  the  objection,  considering  that  the 
time  was  immaterial,  as  it  appeared  on  the  evidence 
that  the  outlaw  never  returned  from  Jamaica^  but  died 
abroad.  He  however  reserved  the  point,  and  on  this 
day  the  Scliaior-Gemrmly  in  the  absence  of*  Mr.  Serjt. 
Lens  from  indisposition,  moved  to  set  aside  the  verdict, 
and  enter  a  nonsuit.  He  contended,  that  as  the  issue  was, 
^*  that  the  optlaw,  before  and  at  the  time  of  awarding 
and  issuing  the  writ  of  exigent,  and  from  thence  con- 
tinuing afterwards  until  and  at  the  time  of  pronouncing 
the  outlawry,  was  in  parts  beyond  sea,  &c/'  it  was  neces- 
sary to  shew  when  the  outlawry  was  pronounced,  in 
order  to  make  out  the  issue;  he  might  have  died  be- 
tween the  time  of  suing  out  the  exigent,  and  judgment 
of  outlawry;  in  that  case' he  could  not  have  been  said  to 
have  been  <*  until  and  at  the  time  of  pronouncing  the 
outlawry,  in  parts.beyond  sea." 

But  the, court  held,  that  the  substance  of  the  issue  had 
been  proved,  and  that  there  was  no  occasion'  to  prove 
when  the  judgment  was  pronounced. 

Rule  refused. 


1814. 


RlCHAROSON 

and  anoiher, 
£xecuiof8« 

V, 

Robertson. 


Tuesday, 
C&OFTS  V.  JOHNSON.  ^th.  1. 

Mr.  Serjt.  Pell,  on  a  former  day  in  this  tento,  obtained  JJ^Jj^VhTV 
a  rule  msi  to  set  aside  the  judgment  and  execution  had  ceedings  against 
thereon,  against  the  bail  of  Abraham  Jones ,  on  the  ground  ^Jnd  of  the 

pUiotiff  having 
accepted  a  cofffiovs/  from  the  defendant  in  the  original  action*  the  last  instalment  of 
which  wonld  become  due  on  a  day  subsequent  to  that  on  whieh  the  plaintiff  would 
have  been  entitled  to  judgment  and  execution,  had  he  gone  to  trial  in  the  original 
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1814.  thtt  the  plaintiff  had  accepted  a  cognovit,  payable  by  in* 

^^^^^  stahnents,  from  the  defendant  in  the  original  action^  and 

0.  had  thereby  given  time  to  the  latter.    The  declaration. 


JOHVSOV* 


was  delivered  as  of  Easttr  term,  with  notice  to  plead 
within  the  first  four  days  of  Trinity  term.    On  the  16th 
of  Jum,  on  which  day  the  time  for  pleading  expired^ 
the  defendant  wrote  to  the  plaintiff's  attorney,  offer* 
ing  a  cognovit  for  the  debt  and  costs,  which  offbr  the 
latter  accepted,  and  accordingly  sent  a  cognovit  on  the 
back  of  the  declaration   to  the  defendant's  attorney. 
The  defendant,  however,  neglected  to  sign  it,  and  to- 
wards the  close  of  Trinity  term,  the  plaintiff's  attorney 
received  a  plea  of  the  general  issue.    It  was  then  too  late 
to  get  the  necessary  vritnesses,  so,  as  to  try  at  the  sittings 
Ther  Trinity  term.  On  the  31st  of  August,' the  defendant 
in  the  original  action  executed  the  cognovit  (or  ths  amount 
of  the  debt  and  costs,  bring  «£d5  :  12x :  6</.,  payable  by 
the  following  instalments,  viz. :  £  10.  on  the  last  day  of 
September^  and  the  remainder  in  moieties^  one  on  the  last 
day  of  Octohr,  the  other  on  the  last  day  of  November. 

Mr.  Seijt.  Marshall,  in  shewing  cause  against  the  nde, 
contended,  that  in  fact  the  payment  was  accelerated  by 
the  acceptance  of  the  cognovit,  since  the  greater  part  of 
the  debt  would  have  been  recovered  before  the  plaintiff 
could  have  entered  up  judgment  in  the  original  action- 
He  cited  Hodgson  v.  Nugent  (a),  where  tlie  court  of  King^s 
Bench  held  that  a  cognovit  given  by  the  principal,  without 
notice  of  it  to  the  bail,  did  not  opemte  as  a  discharge  of 
the  latter. 

The  court  were  clearly  of  opinion  that  a  cognovit,  of 
itself,  was  no  discharge  to  the  bail,  unless  time  wtm 
given  by  it  to  the  principal ;  but  as,  in  this  case,  it  appeared 


(a)5  Term^B€p.277. 
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that  the  cauae  might  have  been  tried  at  the  sittings  In 
Midathuu  tenn^  by  which  means  the  plaintiff  would 
have  been  entitled  to  judgment  and  execution  before  the 
last  day  of  Navtmhr,  on  which  day  the  last  instalment 
of  the  ^ogmvk  would  have  become  due»  they  considered 
that  time  hid  been  given  to  the  defendant  in  the 
original  action^  and  that  therefore  the  bail  were  dis* 
charged^ 

Rule  absolute.. 


1814. 

Cbofts 
p. 

JOKK&OH. 


toE,  ON  THB  DEMISE  OF  CitRISTOPHER   PARKIST  AND 
JAMES  WILKINSON,  V.  JOSEPH  PARKIN. 


Thnnday. 
Feb.  3. 


This  was  an  action  of  ejectment,  brought  on  the  several  f  J*^'**^  *|L^* 
deroiMes  c£  Cbrisi^her  Parkin  ziki  James  Wilkinsms  to  re-  ment8,Tands,&c. 
cover  possession  of  a  messuage  and  five  acres  of  hnd,  %^nl^wn 
called  Spring'bouuy  and  of  an  inn  called  the  Tonfifte^  and  occupation,  to  B. 
nine  acres  of  land,  all  situate  in  the  township  of  Thurgo^  veu^,  upon  cer- 
kad^  in  the  county  of  Tcrk.    The  cause  was  tried  before  tain  trusu ;  afte^ 
Mr.  Baron  Tbcmsony  at  the  last  spring  assizes  for  the  of  which  term, 
county  (rf^  rorky  when  the  jury  found  a  verdict  for  the  '^e'ljtjl'^hc^ 
plaintifi^  absolute  as  to  Spring^housey  but  as  to  the  Tontine  vised  all  his  wit<| 
inn,  subject  to  the  opinion  of  the  court  on  the  following  "^t^'to^C- 
case.  and  in  case  of  Cs 

yuipi  Parkin^  by  his  will  dated  the  1st  of  Februaryy  the  said  la$t  men- 

1800,  devised  all  his  messuages,  tenements,  doses,  lands,  ^"^^f  ^^^^^\ 
^  .  -7  »       .    »  mentsandprcmi- 

grounds,  hereditaments,  and  premises,  situate  in  the  town*  sesover.  He  alsf 
ship  of  fWgrftffMf,  in  the  parish  of  Silkrtone,  and  county  S^sf^tfcroiS 
of  Terky  mni  then  in  lis  own  occupations  to  James  JTiltinson,  &c.  which  at  hit 

(oaeof  the  lessors  of  the  plaintiff,}  to  hold  to  him,  his  upon  his  said 

estate  and  pre- 
sniscsatT.y/A^fi 

»i  Mm  own  oceiipafiofi.-i-Held*  that  thote  premises  onlv  passed  by  the  will,  either  to  B. 

er  Gf  whiej)  wow  uittfae  tsftafe^^t  oirq  q^wpalieD  at  me  time  of  making  his  will. 


6'2  CASES  IN  HILARY  TERM, 

1814.  executors,  administrators,  and  assigns,  from  aod  isimedi- 

DoE*«r  ^^^^^  ^^^  ^^^  decease,  for  five  hundred  years,  upon  the 

Parkin  trusts  thereinafter  declared ;  and  from  and  after  the  de- 
an ano  ler  termination  of  the  said  term^  and  in  the  mean  time  sub- 
Parkek.  ject  thereto,  he  devised  all  and  every  his  said  messuages, 
&c.  so  situate  in  Thurgoland  aforesaid,  to  his  son  Christ^ 
pber  ParUftf  (the  other  lessor  of  the  plaintiff,)  his  heirs 
and  assigns,  for  ever;  and  in  case  of  his  death  before  he 
attained  the  age  of  twenty-one  years  without  lawful  issue, 
then  he  devised  the  said  last  menthned  hereditaments  and 
premises  unto  and  equally  amongst  the  survivors  and  sur- 
vivor of  all  his  sons  and  daughters,  to  hold  to  them,  their 
heirs  and  assigns,  for  ever*  And  he  further  bequeathed 
to  his  said  son  Christopher^  all  the  cattle^  stock,  imple- 
ments of  husbandry,  crops  of  com,  com  growing  or  in 
the  straw,  and  all  other  his  personal  effects  whatsoever, 
which  should,  at  the  time  of  his  deaths  happen  to  be  in, 
upon,  about,  or  belonging  to  his  said  estate  and  premises 
'  at  Thurgoland  aforesaid,  then  in  his  own  occupation.    The 

defendant,  Jose^  Parkin^  was  the  testator^s  eldest  son. 
The  testator,  at  the  time  of  making  this  will, "besides  cer- 
tain other  premises  in  Thurgoland^  which  were  in  his  own 
occupation,  and  into  the  possession  of  which  Christopher 
ParKn  entered  on  his  £sither*s  death,  was  seised  in  fee  of 
Spring'iouse,  and  of  the  Tontine  inn :  As  to  the  former  of 
which,  the  jury  found  an  absolute  verdict  for  the  plaintiff, 
as  having  been  in  the  occupation  of  the  testator  at  the 
time  of  making  his  will :  As  to  the  Tontine  inn,  which  was 
proved  not  to  have  been  in  his  occupation  at  that  time, 
they  also  found  a  verdict  for  the  plaintifl^  but  subject  to  the 
opinion  of  the  court,  on  the  question,  whether  the  plain- 
tiff were  entitled  to  it  under  the  above  will.  If  the  court 
should  be  of  that  opinion,  then  a  general  verdict  was 
to  be  entered  for  the  whole  of  the  premises  for  which 
the  ejeament  was  brought ;   if  otherwise,  the  Terdict 
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was    to  be   confined  to   the   premises    called  Sffring^         1814. 

^^^'  Doe  d^. 

Mr.  Serjt.  Copley,  for  the  lessors  of  the  plaintiff,  con-       Parkin 

tended,  either  that  all  the  premises  bckmging  to  the  ^""^  ^"'*'*'^'^ 
testator  in  Tburgolamli  passed  to  JSmhx  U^llinsm  for  the  Parkin, 
term  of  five  hundred  year%  on  the  trusts  mentioned  in 
the  will,  or  else  that  Cbristopher  Parkin  was  entitled  to 
theoo,  imdtr  the  subsequent  devise  to  him.  The  argu-  - 
ficat  on  the  other  side^  he  said,  would  arise  out  of  the 
wiKrds  jHen  in  bis  9wn  occupation^  which  the  defendant 
woold  contend  were  restrictive  of  the  general  words,  and 
descriptive  of  the  premises  to  be  conveyed.  But  he  con- 
tended that  there  was  no  necessity  for  putting  so  strong 
a  conttruction  upon  them.  This  was  not  to  be  construed 
as  if  it  had  been  a  devise  of  such  or  such  part  of  the  tes- 
tator's messuages  as  were  in  his  own  occupation  \  there 
was  no  necessity  to  have  inserted  any  particular  descrip- 
tion <^  the  premises,  but  it  having  been  added  super- 
flnoasly»  did  not,  he  contended,  control  the  former 
general  description.  Suppose  it  had  been  a  devise  of  all 
his  property  in  Thurgolandj  and  he  had  aftervrards  added 
bis  bouu  in  nvhicb  be  lived,  there  would  have  been  no  in- 
connstency  in  that.  In  order  to  support  the  construction 
iriiich  the  defendant  would  contend  for,  it  would  be  ne- 
cessary to  change  the  word  messuages  to  messuage,  because 
the  devise  was  of  all  the  testator's  messuages,  in  the  plural 
Domber,  and  there  was  only  one  in  Thurgohnd  actually  in 
his  occupadon,  at  the  time  of  making  his  will.  The 
plabtiff's  claim  was  supportecl  by  a  decision,  which  had 
never  been  disputed,  that  oi  Mirrellv.  Nicboll$(a),  in 
which  the  testator,  being  possessed  of  two  several  moieties 


(a)  I  BuU.  117. 
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1814.         of  landsy  ooe  in  Kifii,  and  the  other  in  Essepi^  devised  ^  all 
Doe  dem        ^^  fiMities  in  Kttit^  without  mentioning  his  moiety  in 
Parkin*        Etwc ;  and  the  court  held  that,  under  the  word  moteties^the 
^,  latter  passed  as  well  as  the  former.    That  case,  he  said,  was 

Parkik.  •  similar  to  the  present,  changing  the  word  tnaiitus  into 
messuages,  and  had  been  recognised  and  confirmed  by  the 
judgment  of  the  court  of  King*s  Bench,  in  the  case  o^ 
St.  John  y.  The  bishop  of  Winchester  {a).  There,  the 
testator  devised  all  his  advowsons,  &c.  in  the  county  of 
H.  for  the  purchase  ef  tohich  he  had  already  contracted  and 
agreed  I  and  the  court  of  King's  Bench,  on  a  writ  of  error 
^m  the  court  of  Cemmen  Pleas ^  held^  that  an  advowson, 
the  purchase  of  which  had  been  completely  executed  before 
the  making  of  the  will,  passed  by  this  devise  of  advowsoms 
in  the  plural  number,  notwithstanding  the  restrictive 
clause;  and  accordingly  reversed  the  judgment  of  the 
Common  Pleas,  which  had  decided  that  it  did  not  pass  : 
And  on  a  writ  of  error  Inrought  in  the  House  of  Lords,  the 
judgment  of  the  Kin^s  Bench  was  affirmed  (3).  [[Mr. 
Justice  Heath. — The  decision  in  the  House  tf  Lords  is  of 
no  great  authority,  according  to  the  report  of  the  case 
in  Blaekstone{c),  for  that  states  that  it  was  in  agitation  to 
move  for  a  re-hearing  of  the  caiise,  on  the  ground  of  that 
decision  having  been  against  the  general  sense  of  the 
house.]  He  then  cited  the  case  of  Boocher  ▼.  Samfbrd  (d), 
where  the  testator  devised  ^'  the  tenement  with  the 
appurtenances,  in  which  H.  B.  dwelleth  in  Ebley,^*  and  the 
court  held  that  this  devise  was  not  confined  to  the  hamfe 
in  which  H.  B.  dwdt,  but  that  all  the  lands  which  were 
used  with  the  house  passed,  though  not  in  EUey,    [Mb:. 


(a)  1  Cowp.  94. {h)  3  Brown's  Pari,  caies^  375.  9d  cdit.- 

(c)  2  Bl.  Ref.  y30« (if)  Gn/EHz,  1 J 3. 
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Justice  Himtb. — But  in  that  case,  the  lands  passed  under 
the  word  a^rterikncei.']  But  if  the  court  should  be 
against « the  plaintiff  on  this  point»  he  contended  that  the 
whole  projkrty  in  question  passed  under  the  devise  to 
Chrisicpber  Parkin.  The  defendant  would  argue  against 
this  position,  on  the  ground  that  the  word  said  limited 
this  devise  to  such  tenements  as  were  in  the  testator's 
occupation :  But  that  word  did  not  necessarily  adqpt  the 
restriction,  if  any  there  were^  imposed  by  the  clause, 
tbtn  in  bis  own  ocdipation ;  and  a  subsequent  clause  of  the 
will  proved,  he  said,  that  such  was  not  the  intention  of 
the  testator }  for  by  that  clause,  in  case  of  Cbristopben's 
death,  he  gave  the  last-nuntioned  premises  amongst  his 
sons  and  daughters ;  if  the  premises  in  both  douses  had 
been  the  same,  he  would  not  have  m^de  use  of  the  exp 
pression  last'mentioned  premises. 

Mr*  Serjt.  Vaugban^  centric  observed,  that  there  was  a 
circumstance  in  the  will  which  had  not  been  adverted 
to ;  viz.  That  where  the  testator  bequeathed  the  stock 
and  implements  of  husbandry  to  Cbrtstopbtr,  he  also  gave 
him  the  crops  which  should  be  on  the  premises  at  the 
testator's  death ;  this  he  could  not  have  done,  of  pre^- 
mises  which  were  not  in  his  own  occupation. 

He  was  here  stopped  by  the  coiut,  who  were  clearly 
of  opinion  that  the  testator  only  meant  to  affect  those 
premises  which  were  in  his  own  occupation,  at  the  time 
of  making  his  wilL  The  verdict  was  accordingly  confined 
to  the  premises  called  Sfring-bousf, 


&i 
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and  another 
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Thursday* 
Feb.  3. 
On  a  motion  for 
an  atlichmerit 
for  filing  a  bill 
in  equity,  con- 
trary to  an  order 
of  reference,  an 
affidavit  that 
notice  of  the 
motion  to  make 
the  order  a  rule 
of  court  had 
been  served  on 
the  party*8  ser- 
vant, &c.  is  not 
sufficient. — If 
the  day  for  mak- 
ing  the  award 
have  elapsed 
without  any 
award  made, 
the  court  will 
notsantan 
attachment  for 
disobedience, to 
the  order,  unless 
notice  of  the  en* 
largement  of  the 
time  have  been  . 
served  upon  him. 


HILTOH  V.  HOPVrOOD* 

Mr.  Serjt.  tkephfta^taiA  Mr.  Seijt.  Bist^  on  Friday^  the 
£6th  of  NvoenAir^  iti  last  Micbai/mat  term,  obtained 
a  rule  nisi  for  an  attachment  against  the  defendant  and  his 
attorney,  in  this  action,  for  filing  a  bill  in  equity,  contrary 
to  a  rule  of  the  court.  The  cause,  which  came  on  for  trial 
on  the  5th  jof  Npvemhr,  at  the  sittings  before  Michaelmms 
term  at  GuilAaH,  was  referred  to  an  arbitrator,  to  ascer- 
tain the  value  of  the  goods,  for  the  recovery  of  which 
the  action  was  brought.    The  rule  of  reference  contained  • 
the  usual  clause,  *^  that  neithei*  of  the  said  parties  should 
bring  or  prosecute,  or  cause  to  be  brought  or  prq^ecuted, 
kny  writ  of  error,  or  any  suit  in  equity,  against  the  said 
^bitrator,  or  against  each  other  .^    The  defendant,  how- 
ever, had  on  the  19th  of  Novemher  foUowuig  filc4  ^  bill 
hi  the  court  of  Exchequer ,  for  an  injunction  to  restrain  the 
plaintiff  from  proceeding  any  further  in  the  cause.    Tile- 
plaintiff's  attorney  had  served  a  notice  of  the  motion  t^ 
make  the  rule  of  reference  a  rule  of  court,  on  the  defend* 
ant's  servant,  and  on  the  aunt  of  his  attorney,  on  the  24th 
of  November^  on  which  day  the  order  of  nisi  frius  vTas 
made  a  rule  of  the  court. 

Mr.  Seijt.  Vaugban^  on  Monday^  the  29th. of  Ncvember^ 
in  the  same  term,  shewed  cause  against  the  rule»  and 
contended  that  to  make  a  person  liable  to  an  attachmeaty 
there  should  have  been  an  affidavit  of  personal  service  of 
the  rule,>fbr  disobedience  to  which  he  was  to  be  brought 
into  contempt.    In  this  case,  he  said,  the  bill  in  equity 
had  been  filed,  before  the  order  of  reference  had  been 
made  a  rule  of  court  \  so  that  the  rule,  for  disobedience  to 
which  the  attachment  was  moved  for,  was  not  in  ex* 
istence  when  the  supposed  contempt  was  committed. 

Mr.  Seijt.  Shepherd,  and  Mr.  Serjt.  Best,  cMtri^  insisted 
that  the  rule  which  was  to  bring  the  party  into  contempt 
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had  been.flenred*  Th^f  adoutted  th»t  thedtler  ef  t»» 
fmeoce  ixxatt  be  mads  a  rule  of  CQurt»  but  tbqr  oontended 
that^  when  it  vasso  imdejit  related  back  to  the  time  of 
•naking  the  original  orde^  of  nisi  frius^  If  it  could  be 
obiected  that  the  bill  ii^  ecpixj  had  beeft  filed  before  the 
nder  was  madearuleof  courty  no  rule  of  referaxe*  nor 
snj  other  order  ofmsifrimt  could  bind  a  party  from  filing 
iis  bill  in  equity^  Suppoie  an  onier  ot  reference  were 
nftde  at  the  sitdnjp  after  Trhfity  tenn»  or  ati  order  that 
die  matters  in  question  should  remain  in  sMu  quo,  this 
could  not  be  made  a  rule  of  court  till  Michaeluitu  term$ 
and  during  any  part  of  the  vacatioli,  a  bill  in  equicjr 
m^t  be  filedy  and  the  psurty  viohting  the  rule  could 
not  be  attached.  .They  di^tii^ished-  this  from  the  case 
sf  an  aOocaimri  because  there  it  was  decessary  that  there 
ehooU  be  an  actual  demand  of  payment. 
1  Lord  Chief  Justice  Mansfibld. — It  is  true  that  the 
t«le  of  comt  relates  back  to  the  order  of  nisifriusf  but 
diiS'Was  not  a  rule  of  court  when  the  supposed  offence 
was  committed,  nor  has  it  been  personally  served. 

The  rule  was  aocordiiigly  discharged. 


.4  614* 
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On  the  2d  of  Decemter  foUowmg,  the  rule  of  referenee» 
hainng  been  made  a  rule  of  court  on  the  24th  of  Novetnler^ 
was  personally  served  on  the  defendant  and  his  attorney^ 
notwithstanding  which  service,  on  the  18th  of  Decemlur^ 
4bej  took  afruther  step  in  the  suit  in  eqiiity»  and  the  ' 
SoIiator^Gitural  and  Mr.  Serjt.  Best^  on  a  former  day  in  • 
this  term^  obtained  another  rule  msiy  for  an  attachment 
against  xhe  same  parties. 

Ctn  this  dsgr,  Mr.  Seijt./  VaugJfon,  in  shewing^  cause^ . 
oontended  that  as  the  award  was  to  have  bem  xnado 
on  or  before  the  1st  of  DecefnbiTy  which  day  had  elapsed 
.vriihout  a|iy  award  having  been  made,  or  any  notice  given 
Jt!9,  ei»e  defendant  of  {fie  time  having  been  enlarged^  the 
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-ariiitrator*i  jmudicdon  vm  at  an  cnd^  and  the  defendant* 
theKfore,  could  not  be  farongbt  into  contempt,  fat  any 
act  done  by  him  snbseqnently  to  that  timt. 

The  SJicUorJGtmral  smd  Afr.  Seijt.  Betty  ctmtfilj  cooh 
tended  that,  as  the  only  defect  in  the  apfdication  a^nit 
these  parties  last  term  was  that  there  had  beenno  service 
jof  the  rule  of  court,  and  as  now  the  order  of  reference 
had  been  made  a  rule  of  court,  and  had  been  personally 
served  on  the  defendant,  the  latter  had,  by  taking  a  fresh 
step  in  the  si^it  in  equity,  oommitted  an  act  of  disobecR- 
.ence  t<^  a  rule  of  court  which  was  still  binding  on  himi 
f er  they  contended  that  there  was  no  necessity  to  give 
notice  of  enlargement  of  the  time  for  making  the  '^Mrard* 
'  Mr.  Justice  Hbath. — Is  it  not  usual  to  give  notice  of 
the  time  having  been  enlarged?  How  can  a  party  h^ 
guilty  of  a  contempt,  unless  he  have  received  audi  no^ 
tice?  The  defendant,  in  this  case,  has  d<me  Wrongi  ii| 
:filing  and  prosecodng  the  hill«  hot  I  doubt  whether  he 
has  been  guihy  of  such  a  contempt  as. would  wamim 
the  court  in  granting  an  attachment  against  fainu  . 
. :  The  rest  of  the  court  concurring  with  Mr.  Justice  HiatHf 
it  was  agreed  that  the  arbitration  should  go  on,  and  the 
(bill  in  e^sty  be  diimissedt  "^ 


Friday,  Feb.  4. 

Inawritofrighty 
forty-vean  ua- 
disturbed  ponei. 
»ion  is  sufficient 
to  rebut  presump- 
tive evidence  of  a 
tctsin  in  fee  in 
the  person  under 
whom  the  de- 
mandant claims; 
or,  at  least,  from 
which  to  pre- 
sume a  convey- 
ance of  the  pie- 
,  mises  to  the  te- 
nant 


JAYN£  V^  PBICB* 

rpHis  was  a  x^Tlt  of  right,  brought  for  the  recovery 
of  certain  premises,  situated  in  the  pmsh  of  Alm0nJshiry^ 
in  tlie  county  of  Gloucester,  and  was  tried  bdbre  Mr. 
Justice  Bayley,  at  the  last  summer  assizes  for  that  county. 
The  demandant,  William  Jajm  the  younger,  claimed  in 
Tight  of  his  grandmother,  Ann  Jajne,  through  his  father 
William  Jayne,  who  was  son  and  heir  to  Ann  ;  he  proved 
that  Ann  Jajne  had  been  in  possession  of  the  estates, 
and  had  received  the  rents  of  them  till  her  deathj^Iuck 


JatkC  ' 

V. 
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happened  in,  1T71 :  K  did  not  appear  that  her  son^  WJliam         i%\4. 

Jpiyti  the  elder,  had  ever  been  in  possession  \  her  dangh* 

terj  the  ienant^s  mother,  having  had  undisturbed  enjof* 

ment  of  the  property  for  forty  years,  viz.  from  the  time        Pwca. 

when  Ann  Jajm  died,  till  her  own  death,  which  took 

place  in  1811 }  and  her  brother,  the  demandant's  (ather, 

having  received  the  rents  for  her. — The  learned  judge 

left  it  to  the  jury  to  say,  whether,  supposing^  Atm  Jaym 

to  have  been  seised  ii^  fee,  there  were  not  suffidenr 

ground  to  presume  that  the  property  had  been  disposed 

of  by  will  or  otherwise  \  observing  that  it  was  a  singular 

drcnmstancej  if  the  demandant  s  father  had  any  claim 

to  the  estate,  that  he  should  have  suffered  his  sbter  to 

remain  in  quiet  possession  of  it  for  forty  years,  and . 

Aoidd  even  have  received  the  rents  for  her.    The  jury 

accordingly  found  a  verdict  for  the  tenant.  In  Micbatlmai 

term  last,  Mr.  Seijt.  Shepherd  moved  for  a  new  trial,  on 

the  ground  of  misdirection  of  the  judge;  and  on  this  day, 

Mr.  Seijt.  Vaughan  was  to  have  shewn  cause  against  the 

rolei  but  was  stopped  ^  the  cout. 

The  SoUdior'-Generaty  in  support  of  the  rule,  contended 
that  the  demandant,  having  given  primi  facie  evidence  of 
a  seim  in  fee  in  ^m  Jajne^  by  shewing  that  die  had' 
been  in  the  habit  of  receiving  the  profits,  was  entitled  to 
a  verdict,  unless  the  tenant  could  have  shewh  some  deed 
or  conveyance  on  which  to  rest  hb  daim }  if  possession 
for  forty  or  fifty  years  could  be  set  up  as  an  answer  to  a 
writ  of  right,  he  said,  there  would  be  an  end  of  the 
remedy }  the  intent  of  which  was  to  step  in,  when  by  ^ 
lapse  of  time  the  party  had  been  defeated  of  hb  other* 
actions. 

Mr.  Justice  HsATH.-^Presumptions  are  to  be  lulled 
by  facts,  and  by  contrary  presumptions.  In  this  case 
it  is  perfectly  clear,  that  the  primi  fade  evidence  offered 
by  the  demandant  has  been  rebutted  by  foct^. 


Price. 


3  8i4»  Mr.  Jostke  Cbambwbv— Snrely-fiirtj  yeai^  undisturbed 

jTrNE        possessioot  under  the  very  eje  of  the  person  through  whont 
V.  the  demandant  claioisjis  sufficient  to  rebut  thepresumptive 

evidence  offered  by  him :  According  to  the  doctrine  which 
the  demandant  contends  fcMr^  if  I  had  been  in  possession 
for  forty  years,  and  another  person  could  prove  previous 
possession  for  five>  I  should  be  liable  to  be  turned  <mt« 
This  Would  be  pving  to  writs  of  right  a  most  miachievoos 
tendency. 
Mr.  Justice  Dallas  concurring,    . 

Rule  discharged  («)» 


(a)  See  GoodlitU  d.  Parker  v.  Baldwin.  11  JSoii.  488»  where 
the  court  held  that  a  possession  of  crown  land  for  iiily-five  years, 
obtained  hy  enGfoacnment  on  the  crowA»  was  sufficient  eridence  . 
from  which  to  presume  a  ^nt  from  the  crown»  if  the  crown  were 
capable  of  making  such  a  grant. 


Saturday,  Feb.  5.  PRINCE  v.  KICHOXDOK. 

A  plea  puis  dar-  This  wbs  an  action  against  the  executor  of  the  will  of 

^mi'bJlpSi'  ^'  C-  NiciOsoH,  for  goods  sold  and  deUvered  to  the 

at  any  time  after  testator;    The  defendant,  in  Trin.  term  last,  pleaded  ftan 

ttnoance,  either  ^fUumpiUy  2nd  the  cause  was  set  down  for  tr^d  for  Wed»es^ 

ill  hank,  or  at  ^y  ^^  24th  of  Novmber^  in  MMadmas  term,  at  GuUd^ 
ntn  pfivs,  and  it        '  .        ,     ^^  i       r  »-r 

is  imperative  on  Am/.    On  the  Saturday  precedingi  viz.  the  20th  of  No^ 

I^'l"*!?!!^!?!^.  vmbn^  the  defendant  filed  a  plea  tms  darran  C9ntinuam:e 
^rtiii  to  receive  It •  m        t^  , 

The  plaintifi'  of  a  judgment  recovered  against  him  as  executor,  in  a  plea 
2«)pH««,^  Uiat^^  ^"  ^^i  for  n^oney  borrowed  by  the  testator  in  his  life- 

the  plea  is  such  a  time.  This  pleay  as  it  appeared,  was  informal,  in  not 
one  as  ought  not    ,      .  .        ,  .  ...,*. 

to  be  received.      ba«mg  a  seijeanrs  name  to  it^r  at  mn  fniu^-  therefoo^^ 

wh'^h^h^a  ^nexed  ^  ^^fi^^l^utt  tendered  a  pkaproperlysigned^  which  Lord 
to  a  plea,  refers 

to  the  plea,  and  therefore  needs  not  be  entitled  of  the  cause :  If,  however,  on  the  ob- 
jection being  made,  the  defendant  entitle  it,  that  is  not  such  an  litention  as  to  make^  a 
new  stamp  necesaaiy. 
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CUef  Jnttice  HiansfaU^  conceiying^  mn  tl»e  authority  of 
Moort  y.  HamMns  {fl\  that  it  was  discretionary  in  him  to 
xeceiw  it^  re&tted.^  and  the  jury  found  a  verdict  lor  the 
piaiittiff.  It  was  also  objected,  as  to  &e  pka  tendered  at 
msiprmSf  that  the  affidavit  to  verify  it  was  not  entitled  of 
the  cause;  iqxm  which  the  defendant  inserted  the  name 
of  the  cause^  and  then  filed  and  reswore  it. 

Mr.  Seijt.  Best,  in  the  same  term,  obtuned  a  rule 
calling  on  the  jdaintiff  to  shew  cause  why  ^  verdict 
should  not  be  set  amde,  and  a  new  trial  gcantedi  and  the 
plea  be  received  as  a  good  and  suflirifHr  plea* 

The  SMcitor-Generai,  oa  Frubf^  the  4th  diFAruarfj 
in  this  temij  shewed  cause^  and  contended,  1st.  That 
though  a  defendant  had  a  right  to  produce  his  plea  at 
msi  fritts,  where  hii  defence  had  arisen  just  before  the 
trial,  yet  he  could  sot  do  so  after  he  had  had  an  oppon* 
toaity  of  fifing  k  in  hank.  [Mr.  Justice  Hstai.^^He  had 
done  so,  but  the  plea  so  filed  was  a  nullity.]  At  all 
events,  it  was  discretionary  in  the  judge  to  receive  it : 
fldly.  But  supposing  the  de£endant  had  a  r^ht  to  offer  it, 
smother  question,  he  said,  arose  as  to  the  aftd^vit,  which, 
he  contended,  it  was  necessary  should  be  entitled  of  th^ 
cause,  because  it  was  a  separate  paper,  in  like  manner  as 
the  affidavit  which  accompanies  a  plea  in  abatement  (i). 
[Mr.  Justice  J^Ml^.-^uppose  the  case  of  a  letter  annexed 
to  the  plea  and  sworn  to.  Here  there  is  a  reftrence  to 
die  plea  hi  the  affidavit,  and  therefcNre  die  name  of  the 
«Mse  is  disdoeed*}  The  affidavit  to  set  aside  an  pttacb*^ 
mcnt  against  the  therlff,  he  said,  referred  to  the  matter 
in  qacsdon,  yet  that  must  be  entitled  t«thoiigh,  perhaps^ 
that  would  not  be  necessary,  if  it  were  on  the  same  paper. 
The  objection,  however,  bein^t  made,  the  defendant  end- 
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tkd  it,  and  then  filed  and  reswore  it*    An-  affidaidt  once 
nsed  and  filed^  be  contended j  could  not  be  altered  without 
being  restamped.  The  old  stamp  heing/undus  tffiae  bjr  the 
statute  1  Ann\a)t  there  was.  an  end  of  the  instnunatt 
after  such  user,  or  rather  such  an  attempt  to  use  it  i  the, 
plea,  therefore,  was  not  verified  by. affidavit,  for  the 
affidavit  was  a  nullity.    In. Calvert  v.  Robirts\b\  Lord 
^Morougb.hAAf  that  a  bill  of  exchange  could  not  be 
altered  after  acceptance. and  an  attempt  to  n^ociate  it^ 
though  with  the  consent  of  the  parties  to  it,  and  thiooj^ 
it  were  an  accommodation  bill.     [Mr.  Justice  DalUs,r^ . 
But  there  is  another .  case  in  Can^bell  where  it  was  diflfer- 
ently  held  (r)].    3dly.  Then  came  the  question^  vrhedier . 
the  plea  were  such  a  one  as  ought  to  have  been  received. 
Before  an.  executor  could  set  up  a  judgment  recovered  a» 
a. defence,  he  miist. prove,  it  to  be  such  a  judgment  as  he 
is  bound  to  pay.    The  judgment  in  the  present  case  was 
on  a  i»itffMi/«i,  which  he  might  reverse  tm  a  writ  of  eiroTr 
according  to  the  case  of  Barry  v.  RMmim  {d)%  which  was 
an  action  of  debt  on  a  promissory  note  against  an  admi* 
nistrator : .  to  this  there  was  a  general  demurrer^  and  tbt 
diefendant  had  judgment.    On  the  authority  of  this  case^ 
therc^fore^  the  defendant  had  it  in  his  power  to  reverse 
the  judgment^  and  was  even  bound  not  to  pay  it.    Thisy 
1^^  s^idy  was. not  merely  a  demurrable  objection  ;  it  was 
Sffch  a  one.  as  made  the  plea  a  nuUity. 

The  court  called  on  Mr.  Seijt.  Btsi  and  Mr.  Seijt« 
CfpUf  to  answer  the  kst.  objection  \ — as  to  which^  they 
said,  the  rule  was,  that  where  the  plea  puis  dtarfin  c0Ui» 
ntuuue  was  tendered  at  the  assizesi  it  w^s  to  be  received 


(e)  .S^.  S.  c  ts»  s.  2^'—^h)^  Camp.  343. (O  It  is  pre- 

•umed  that  the  learned  jud^  alluded  to  the  case  of  Oirc^tre/}  w. 
martin,  1  Camp,  'jg,  in  which  Lord  EUenhorough  took  a  dislinc 
tion  where  the  alteration  is  made  before  the  instrument  gets  abroad 
into  the  world.  See  alio  Jfaryon  7.  PeHt,  there  cited.«-.«-(d)  1  New 
Rtp,  99^. 
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at  the  assizes9  and  was  parcel  of  the  record ;  and  the  1614. 

plaintiff  could  not  demur  or  object  then>  but  must  apply  p^^TT^* 
to  the  court  afterwards.  If  the  plea  ki  itself  were  not 
available,  it  was  no  answer  to  the  action,  sind  the  plaintiff 
might  object  to  it  on  the  return  of  the  record  in  bant. 
As  to  the  affidavit,  there  was  no  occasion  to  entitle  it  at 
allj  because  the  plea  was  entitled,  and  the  affidavit  re- 
ferring to  the  plea,  it  was  evident  that  it  was  a  proceed- 
ing in  the  cause:  But  when  it  was  entitled,  they  con- 
tended, diere  was  no  necessity  for  a  new  stamp ;  because, 
when  the  objection  was  made  that  it  was  not  entitled,  the 
affidavit  Was  not  functus  tfficio^  but  was  still  in  progression^ 
far  it  never  had  been  filed,  but  was  yet  in  the  officer^s 
hands.  [Mr,  Justice  Dallas. — Besides,  it  refers  tothe  plea, 
and' is  to  be  taken  conjointly  with  it].  As  to  the  first  of 
the  SoBcthr^GnuraPs  objections,  they  said,  the  last  conti- 
nuance was  the  return  of  the  venire^  and  the  defendant 
might  plead  any  thing  between  that  and  the  next  conti- 
nuance, either  in  banhj  or  at  nisiprius.  They  cited  Cok^s 
EntrUij  517;  2Vifa.  58;  and  Br$..Ab.  tit.  CmtinU^ 
ance,iph  2.  firom  all  which  authorities,  the  principle  to  be 
collected,  they  said,  was  that  the  defendant  might  always 
plead  puis  darrein  continuance,  either  at  nisi  prius  or 
in  bank.  The  plaintiff  contended  at  the  trial  that  the 
first  plea,  not  having  been  signed,  was  a  mere  nullity ; 
die  defendant,  therefore,  had  a  right  to  treat  it  as  a  nul- 
lity also.  Lord  Chief  Justice  Momfidd  had  rejected  the 
plea  on  the  authority  of  an  old  case  in  THverten  {a)\  but 
iaa-more  modem  case  of  Paris  ▼•  &aBuli{b\  the  court 
e&.Cammen  Pleas  held  that  it  was  not  in  their  power  to 
reject  a  jlesLpuis  darrein  continuance,  if  verified  by  affidavit ; 
and  in  Laudy.  Easti^(c),  Lord  Kenyan  recognized  and 


U)  180.  Vide  MUfrh. (5)  2  Wilt.  137.*— -(03  Term  Rep.  564. 
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Gonfirmed  that  judgment.  If  this  plea  were  not  to  be 
receiTedy  whether  good  or  otherwise,  the  defendant  could 
haye  no  remedy^  since  an  audita  querela  would  give  no 
redress,  where  the  plea  might  have  been  pleaded  in  anj 
stage  of  the  cause ;  and  the  plaintiff  would  have  an  op* 
porti^nity  of  setting  aside  the  judgment,  if  it  should  ap* 
pear  that  the  defence  was  fraudulent. 

On  this  day,  Mr.  Justice  Neatb  delivered  the-  opinion 
of  the  court,  which  was  in  favour  of  the  defendant  on 
each  of  the  objections  which  had  been  made.  As  to  the 
affidavit,  he  said,  there  was  no  occasion  to  entitle  it  at 
all ;  the  court  had  directed  generally  that  every  affidavit 
should  be  entitled  of  the  cause,  in  order  that  it  might  be 
identified,  particularly  in  cases  where,  it  might  be  neces- 
sary to  bring  an  action  or  indict  for  perjury;  butvthat 
made  no  difficulty  in  the  present  case,  because  the 
siffidavit  was  annexed  to  the  plea,  and  referred,  there- 
fore, to  the  title  of  the  plea,  as  if  it  had  been  incorpo- 
rated  with  it. 

Rule  absolute. 


Ssiardsy, 
Feb.  6. 

The  plaintiff  in 
replevin  may 
plead  in  bar  to 
the  defendant's 
iTowryor  cogni< 
zance»  that  he 
did  not  hold  as 
'  tenant,  with  a 
pleaof  infiincy. 


WILSON  V.  AMBS. 

Mr.  Serjt.  Onskw  shewed  cause  s^gainst  a.rule  obtained 
by  the  Solicitor-GenenJ  in  this  cause,  which  wait  an  action 
of  replevin,  for  leave  for  the  pUintiff  td  plead  several 
matters  in  bar  to  the  defendant's  togniaailce  t  vie.  firsts 
That  he  did  not  hold  as  tenant ;  seGoi»dl/»  ao  rent  in 
errear;  thirdly,  infimcy.— He  said  he  had  tever  knevm 
in£ucy  pleaded  with  mrn-astumpsit ;  and  therefore,  he 
contended,  it  could  not  be  pleaded  with  a  denial  of  the^ 
(enancj. 


IM  THE  FlfTTiFOVlTH  TBAIl  OF  GEO.  III. 

The  Sdiekor^Generalj  contri,  said  it  was  never  neces- 
sary to  plead  infancy  with  nofhassumpsit,  but  non  est  factum 
and  infancy  were  often  pleaded  together. 

The  court  said,  they  frequently  allowed  pleas  of  this 
kind  to  be  joined,  and  the  rule  was  accordingly  made 
absolute  («}. 


7if 


1814« 


WiLsoir 
Ames. 


(«)  See  Tid^s  Practice^  p.  671.  fifth  edit. 


The  king  v.  the  sheriff  of  surrt,  in  a  cause  of 

CAFFALL  V.  HUNTLEY. 


Monday, 
Feb.  7. 


The  pluntiff,  d^Mj  had  sued  out  a  writ  oi  capias  against 
Frederick  Huntley,  indorsed  for  £l6 :  15/.^  by  virtue 
of  which  the  sheriff  arrested  the  defendant,  who  was 
pointed  out  to  him  by  the  plaintifi>  by  the  name  of 
FREDBmicK  Huntlej,  and  kept  him  in  custody  until  he 
entered  into  a  bail-bond,  which  he  did  by  the  name  of 
Francis  Huntley:  Francis  being  his  real  christian  nan^« 
The  sheriff,  being  ruled  to  return  the  writ,  returned, 
^  I  have  taken  Francis  Huntley,  sued  by  the  within  name 
cf  Phderici  Huntley^  whose  body  I  have  ready/'  Bsul 
above  not  having  been  put  in  and  perfected  by  the 
defendant,  an  attachnoent  issued  against  the  sheriff  for 
Hot  bringing  in  the  body. 

Mr.  Seijt.  Best,  on  4  former  day,  obtained  a  rule  nisi 
to  set  aside  this  attachment,  and  Mr.  Seijt.  BUssett  now 
shewed  cause  against  it.  He  said^  this  was  the  case  of 
a  right  person  sued  by  a  wrong  name ;  and  he  contended 
that,  though  the  defendant  might  have  pleaded  in  abate- 
ment, the  sheriff  codd  not,  after  having  returned  ''  cepi 
c9rfus^  moveio  set  aside  the  attachment  on  this  ground: 


Where  a  defend-  ' 
ant  has  been 
arrested  b}r  a^ 
wrong  christian 
name,  and  the 
sheriff  returns, 
*'  I  have  taken 
A.  B.  suedby  the 
name  of  C.  B.,** 
the  sheriff  is  a 
trespasser  ;  aa4 
the  court  will 
set  aside  an  at- 
tachment issued 
against  him  for 
not  bringing  in 
the  body. 
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Mr.  Serjt.  Best,  eontrit  contendedi  on  the  authority  of 
inumaatoF'  ITi/if  v,  L^ck  (a)^  that  the  sheriff  had  no  right  to  deuin 
»  Caffall       die  defendant  a  single  moment ;  and  that  it  never  could 
be  maintained,  that  the  sheriff  was  to  keep  a  man  ia 
custody,  who  had  been  arrested  by  a  wrong  name,  in 
order  that  the  plaintiff  might  declare  against  him. 

Per  Curiam : — The  sheriff  was  evidently  a  trespasser ; 
for  it  appears  on  the  face  of  the  return,  that  the  defendant 
was  sued  by  a  wrong  name. 

The  rule  must  therefore  be  made  absolute. 


(tf)  S  Tmtn.  dgg.  In  that  case,  the  defendant  had  been  arretted  by. 
a  wrong  diristiau  name ;  the  court,  on  motion,  diacharged  hte  out 
ofcufttcdjy  and  Mr.  Justice  Lawrence  said,  the  sheriff  was  liable  t* 
an  action  of  ftise  imprisonment,  for  having  90  arrested  him. 


Wednesday, 
Feb.  9. 


MSSTABR,  and  another, assigneesof  Lawrence  witu  ams^ 
a  bankrupt,  v.  atkins  and  another. 


A.  commisaions    This  action  was  brought  to  recover  the  sum  of  «£400 : 

for  him,  and  ^^-  ^*  ^^^  money  had  and  received  by  the  d^endants- 
having  deposited  to  the  use  of  the  plaintifis,  as  assignees  of  Lawrmce 
hiin'^\w^ar-  WlUipm$^  a  bankrupt  r  The  defendant  pleaded  the  general 
nose,  becom^  ^J3^e^  paid  £%l.  into  court,  and  gave  notice  of  set-off 
that  B.  has  a  lien  as  to  the  remainder  of  the  sum  claimed  by  the  plaintifis. 

awiist'S*  w-  "^^  ^^^  ^^*®  ^^  ^^  these.~»T«ii«j,  previoudy  to 
oeesof  J.  forthe^ 

amount  of  his  demand  vguntt  A*^  consisting  partly  of  chaigfs  incunred  on  the  ship's 
account,  and  partly  of  odier  char^j  and  that  this  was  not  soch  a  transfer  of  %ne 
property,  as  to  bring  the  case  withtn  the  meanins  of  the  rtj^ter  acts.  But  the  shlp» 
when  pot  up  to  sale,  having  been  bought  in  -,  bad  that  JB.  is  not  entitled  to  a  com- 
mission on  the  sale  of  her.    '  *  . 


m  TRB  Firnr-FotnrrN  teak  of  gbo.  hi. 
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his  bankroptcyt  bad  tomaAakmei  the  defendants  to  sell 
a  ship  jbr  him>  called  the  AiTning  Star^  had  given 
them  a  power  of  attomej'  to  that  eiFect,  and  deposited 
her  register  with  them,  for  the  purpose  of  facilitating 
th«  sdet  The  defendants  were  unable  to  dis|x>se  of  her 
on  the  terms  limited  by  fFtiliams,  and  while  she  yet  re* 
mained  in  their  hands  for  sale,  the  commission  bsued* 
The  plaintiffsj  as  assignees,  in  order  to  dispose  of  the 
ship  with  the  other  effects  belonging  to  the  bankrupt^ 
appUed  tt>  the  defendants  for  her  register,  which  they 
Refused  to  deliver  up,  without  first  receiving  the  amount 
of  thdr  demand  on  the  bankrupt)  consisting  of  charges 
br  goods  fiirnished  to  him»  for  premiums  of  insurance, 
tar  the  «xpences  of  putting  the  ship  up  to  sale,  and  for  a 
commissioo  <m  the  sale  of  her.  The  plaintifis,  npt  being 
able  to  «oik4>lete  the  sade  of  the  ship  without  having 
pQssetsion  of  the  register,  at  length  directed  the  brokers* 
who  were  emplo]^d  by  them  to  sell  ber,  to  pay  the  de« 
iendantB  their  demand,  and  then.brought  this  action  for 
the  amount*  At  the  trial  of  the  cause  at  Guildhall  at 
the  sittings  after  last  Trin.  term*  Mr.  Justice  GiUs^  who 
tried  the  cause^  being  doubtful  whether  the  defimdams 
had  any  lien  on  the  re^er,  directed  a  verdict  for  the 
phdntifft,  with  liberty  to  the  defendants  to  move  to  set  it 
wdeylf  the  court  should  be  of  opinion  that  they  were 
entitle  to  retain  the  register  •,  or  else  to  reduce  the  ver* 
dia  to  £i9$  in  case  the  court,  being  in  favour  of  the 
defendants  on  the  subject  of  the  lien,  should  think  the 
diarge  made  by  them  for  commission  on  the  sale  of  th^ 
ship,  which,  b  fact,  never  was  sold  by  them,  could  not  be' 
supported. 

Mr,  Sei^t.  Vaughan  accordingly,  m  AtUbadmas  term^ 
obtained  a  rule  fAst  on  this  ground.  He  Said  there  was 
nothing  in  theregister  acU,  which  distinguished  this  from 
the  common  case  of  Hen.    The  assignees,  he  contended. 


1B14. 

MssTAea 
and  anottier^ 
assigneeSf  &c. 

V. 

Atkins 

and  another. 
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Stood  in  die  bankmpi^s  placet  and  coiil4  not  take  Ait 
Vttsel  out  of  the  hands  of  die  defendant^  without  first 
paying  the  demand  wUch  the  defendants  had  upon  the 
bankrupt's  estate. 

Mr.  Seijt.  Bist  now  shewed  cause.  It  would  be  kn- 
possible,  he  said,  lor  the  defendant  to  support  his  claim 
to  a  lien  on  the  register,  without  running  <lirecdy  in  die 
teeth  of  the  register  acts(tf ).  He  rdied  on  the  authority 
of  HiUert  ▼•  RUUsion  {i\  where  the  bankrupt,  before  his 
bankruptcy,  had  executed  a  bill  ctf  sale  of  the  Aip  to  the 
j>laintifis,  which,  with  other  documents,  was  to  renuun 
with  them  as  a  collateral  security  for  the  payment  of  a 
promissory  note ;  but  there  haringbeen  no  recital  of  Ae 
registry  inthe  bill  of  sale,  pursuant  tostat.  36  G».  9.,  die 
court  dftCbancery  held  that  the  deficiency  coidd  not  be 
mpplied,  and  refosed  to  compd  a  transfer  of  the  money 
produced  by  the  s^  of  the  ship. — [Mr.  Justice  HhA^ 
— But  that  was  a  transfer  of  the  dup  herself.!HHe  con- 
tended that  it  would  be  as  much  against  the  spirit  of  the 
act,  to  sufier  a  lien  on  die  documents  of  a  ship,  as  on  the 
dnp  herself.    The  muniments  by  which  the  property  was 


(tf)  Stat.  86  Geo,  3.  c,  (SO.  t.  I7t  enacts,  "That  when  and  so  often 
as  tbe  pmpertj  in  any  ahip  or  rctiel^  beioqgiog  to  any  of  bU  Ma- 
jeity*t  sulyj^ts^  shall  be  transferred  to  any  other  or  others  of  his  Ma- 
jesty's sa^ectSy  in  whole  or  in  part,  the  certifieate  of  the  fflMtoy 
of  sueh  ship  or  vessel  shall  be  truly  luid  nc^ntely  recited*  in 
words  at  leng^hj  in  the  bill  or  other  instrument  of  sale  thereof;  and 
that,  otherwise,  such  hill  of  side  shidl  be«itierl)FiiiAl  and  void/ to 
all  intents  and  purposes.*'  StaL  34  Qm.  3^c.  68.  «.  14,  after  reciting 
the  above  clause  of  26  Geo,  3,  and  "  that  ddubts  havearjsen,  whether 
by  the  said  [iiovision  every  transfer  of  property  in  any  ship  or 
yessel  is  rdhnired  to  be  made  by  some  bill,  or  other  instrument  in 
writing,  and  whether  contracts  or  agreements  for  rtie  transfer  of 
such  property  may  not  be  made  wUhout  any  instrument  in  writ* 
in^  ;**  enacts,  **  that  no  transfer,  or  contract,  or  agreement  for 
transfer,  of  property  in  any  ship  or  Tessa!,  made,  or  intended  to  be 
pade,  shall  be  valid  or  effectuai  for  any  purpose  whatsoever,  either 
IB  law  or  in  equity,  unless  such  transfer,  or  contract,  or  agreement 
for  transfer,  of  property  in  sueh  ship  or  vctstl  shall  be  made  h|r 
bill  of  sale  or  instrument  in  writing,  containins  such  recital  as  is 
prescribed  by  S6  Gto.  3/  —  {Jb)  3  BrowhU  Rep,  571 . 
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secured,  protected,  or  conveyed,  came  as  fully  within  the 
meaning  of  the  statutes  as  the  property  itself ;  if,  there^ 
fore,  the  latter  could  not  be  transferred,  unless  the  trans- 
fer were  attended  by  certain  formalities,  neither^  could 
the  former  be  conveyed  without  the  same  formalities: 
Indeed  the  possessioivof  a  ship's  p^>er89  he  said,  was  the 
same  thing  in  effect^  a»  posRskm  of  the  ship  herself, 
since  she*  could  not  go  to  sea  without  them ;  and  the 
bolder  of  themi  therefore,  had  the  same  power  over  the 
ship,  as  if  he  aptually  had  the  ship  herself  in  his  possession. 
He  cited  Curtis  v.  Perry  (a),  and  ex  parte  TaU^  (^),  in 
which  cases  Lord  Mldpn  decided^  *'  that  a  ship  was  to  be 
considered  as  the  property  of  that  person  only  in  whose 
name  she  was  jpegistered ;''  and  he  concluded  that  it 
noiild  completely  defeat  the  purposes  of  the  act%  if  the 
^mpie  deposit  of.  the  register  were  to  give  any  pro|ierty, 
wther  in  the  4iip-or  in  the  register. 

The  courts  however,  were  of  opinion^  that  the  cases 
which  had  been  cited  were  not  ap(dicable  to  the  present; 
becanssb  ^  themt  the  transfer  had  been  of  the  ship 
herself  and  it  ought,  therefore,  to  have  been  such  a 
transfer  as  is  required  by  the  statutes  i  in  this  case^  they 
conadered  that  there  was  no  ground  to  dsspiHe  the  de- 
Cendant's  daim  to  a  lien ;  but  being  clearly  of  opinion 
dot  th^  could  not  sitpport  dieir  charge  for  commissioD 
en  the  sale  of  the  ship»  whkh  had  been  bought  in  when 
put  up  to  sale  by  them,  they  directed  the  verdict  to  bt 
reduced  to  i!l  9. 
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Where  a  bill  of  This  was  an  action  by  the  indorsee  of  a  bill  of  exchange 
ccpt^fi°^yaWe'at  ag>«>«t  the  acceptor ;  and  the  first  count  of  the  dechrt- 
a  particular  place*  tion  Stated,  that  one  LF.G.  on  the  10th  of  May,  ISIS, 
that  place  most  ^  L9fulon,  frcaccording  to  the  usage  and  custom  of  mer- 
be  arcrred  in  the  chantSj  drew  a  certain  UQ  of  exchange,  in  writing,  and 
directed  it  to  the  defendant,  by  the  name  and  addition  of 
Mr.  C.  F/ScbmoU,  Henriitta-stnet,  B^ab,  and  thereby  re* 
quired  him,  three  months  after  date,  to  pay  to  the  order 
of  him  the  said  /.  F.G.  i^5Q.  value  receii^ed  $  which  bill  of 
exchange  die  defendant,  on  the  day  and  year  aforesaid^  at 
LonAft,  8ic.  accepted,  according  to  the  said  usage,  ^'/tfj^« 
able  at  BaMn\  L§ndtn ;"  that  the  said  /.  F.  G.  indorsed 
it  to  the  plaintiff,  by  means  of  trhich  the  defendant,  then 
atid  there,  became  liable  to  pay  to  the  plaintiff  the  sum  of 
money  specified  in  the  said  bill,  according  to  the  tenor 
and  effect  of  the  said  bill,  and  of  his  said  acceptance 
thereof,  and  of  the  said  indorsement  thereon  %  and  being 
so  liable,  in  consideration  thereof,  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  at  London^  &c.  aforesaid,  un- 
dertook and  faithfully  promised  the  jdamtiff  to  pay  hsni 
the  said  sum  of  money  specified  in  the  said  bill,  accord- 
ipig  to  the  tenor  and  effect  of  the  said  bili,  and  of  hissaid 
acceptance  thereof,  and  of  the  said  indorsement  thereon. 
To  this  the  defendant  demurred,  and  shewed  for  cause^ 
^<  that,  although  it  was  alleged  in  this  count,  that  the  bill 
was  accepted  by  the  defendant,  payable.  eU  Batsm\ 
London  \  yet  it  did  not  appear  in  the  said  count,  that  the 
said  bill  was  duly  presented  at  Batptfs^  London^  for  pay- 
ment thereof,  according  to  the  tenor  and  efilect  of  the 
said  acceptance }  but  for  any  thing  appearing  to  the  con* 
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tnry^  it  might  hrft  been  presented  at  any  other  phce;  i8l4. 
and  that  the  said  declaration  did  not  contain  any  aver*  ^^""^ 
ment  of  a  doe  presentment  fer  payment  of  the  said  bill^  9. 

according  to  the  tenoi'and  eflfect  of  the  said  WU,  and  of     Schmoll. 
the  said  acceptance."    The  ptaindff  joined  in  demorrer^ 
and  on  this  day  it  came  on  for  argument. 

Mr.  Seijt.  FaagboH  arguedln  support  of  the  demurrer, 
on  three  grounds :  firsts  On  general  principles}  secondly, 
on  general  convenience  $  and  thirdly,  on  the  authority 
*  of  decided  cases. 

Firstf  On  general  prindplesi-^He  contended  that  as  the 
^acceptor  appeared  by  the  direction  on  the  bill  to  be  re- 
nding at  Satb^  this  circumstance  distinguished  this  from 
die  other  cases.  The  bill  being  so  addressed^  the  acceptor 
vrites  on  it  *' pofoile  at  Baison^Sf  London  s^  Then  the  con- 
tract into  which  he  had  entered  was,  that  he  would  not 
accept  it  generally,  but  only  on  condition  that  the  holder 
would  present  it,  when  due,  at  Batson's  coffee-house,  in 
Lsnim,    This,  he  said,  was  a  condition  precedent ;  and 
if  a  man  took  an  acceptance  with  such  a  condition,  he 
must  prove  that  he  had  complied  with  it,  before  he  could 
call  on  the  acceptor  to  pay  the  bill }  and  it  mattered  not 
ifhether  this  agreement  were  made  before  it  passed  into 
the  plaintiflF*s  hands,  or  after. 

Sicondljf  On  the  ground  of  general  convenience : — ^He 
argued  that  if  the  plaintiff  were  to  recover  on  this  de- 
claration, an  acceptor,  though  his  contract  were  that  the 
Inll  should  be  paid  where  the  acceptance  made  it  payable, 
might  be  arrested  a  hundred  miles  finom  the  place  of  pay- 
ment, without  any  previous  presentment  at  that  place. 

THrilyf  On  the  authority  of  cases : — He  premised  that 

in  most  of  those  which  were  against  his  aq^ment,  there 

-aippeered  to  have  been  a  distinction  made  between  pro* 

jBpdssory  notes  and  UUs  of  exchange;  but  in  the  case  of 
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I8ii.         Sfjlin  y.  AJamm  (»}>  l^ord  tinnsfiild  dec]4td  that  i|li«p 
^"^         a  proxoissoiy  not;e.w^  indors^^  the  indorser  becaoae  the 
V,  same  as  ihe  drawer  of  a  hill  of  exchange^  ap4  the 

ScHMOLL.  maker  of  it  thp  same  a^  the  afxeptor  of  a  hU^aad  th^  en- 
dorsee of  the  fpnn^r  as  the  pafee  of  the  If^er)  and  that 
all  laws  relating  t9  bills  of  ^zchaage  refinred  eqiu^y  to 
promissory  nptes,  ^d  via  versi^  Hje.^ud  th^  were  a 
great  many  authorities}  bpth  ancient  and  inoderp>  in 
favour  of  the  defendant.  }  Hull's  4MJf.  444.  pLi. 
**  If  the  condition  of  a  bond  be  to  pay  jElQ  on  such  & 
day  at  S.  the  obligor  is  not  bound  to  pay  in  any  other 
place/*  He  cited  this  ps^ssage  from  Mr.  Justice  A9A9V 
treatise  on  bills  (^>:  *^  (n  an  action  against  the  maker  of  a 
aote^^  or  the  acceptor  of  a  biU^  eweft  on  an  a/^pta^fi^  ^  $6^ 
bouse  ijfa  str^ufgtr,  the  presentment  is  never  stated*'*  |a 
Parker  v.  G^i9»(r}»  which  was  an  action  agsunst  the  dsi^w^ 
of  a  bill  payable  at  Daworfs  and  Cq.»  the  coiirt  of  JSb^/ 
Bench  held  it  wa$  necessary  to  present  the  bill  wittLJffi  tbo 
usual  banking-hours  J  and  Lord  ElUni^rougb  said,  ^<  I£  a 
party  chuse  to  take  an  acceptance  payable  at  an  a^QiptBd 
place,  it  is  to  be  pesupned  that  he  will  inform  himself  of 
•  the  proper  tintie  for  receiving  payfnent,  and  he  n)t|yt  9^ 
ply  accordingly."  His  Lordship,  therefore,  necessarily 
inferred,  that  the  bill  was  to  be  presented  at  the  house^; 
and  this,  he  said,  was  yery  strong  authoriQ^  because,  the 
learned  Judge  evidently  considered  it  as  a  restridim  of 
the  undertaking,  rather  than  an  e^pemwt^  as  he  did  in 
a  subsequent  case  of  F^nhn  v.  GewidryiJ),  in  which  bis 
Lordship  held,  that  th^,  acceptance,  <'  payMe  at  ^fku  ami 
Co.**  was  but  an  extension  of  the  pla^e  where  a  ^^k^^pA 
might  be  made,-r-ft  notice  to  the  holder  that  he  ni^tde- 


(a)  e  JBttm  OO9. (J)  Page  186,  3d  edit (c)  7  £«/,  386. 

{d)l9Ea$i»45g, 
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mtnd  payipent  there  ;  bat  still  imposing  a  general  oblL 
gation  on  the  acceptor,  to  pay  the  bill  wherever  de-^ 
mvided  of  him.    In  the  course  of  the  argument  in  Fenton 
T.  GounJry^  the  case  of  Bishop  v.  Chittf  (a)  was  cited,  where 
tlie  acceptance  was,  '<  Messrs.  C.  and  M.  pay  this  bill,  when 
due,  for  T.  ChUiyr  C.  and  M.  were  the  acceptor's  bankers, 
and  no  demand  having  been  made  from  them,  the  court 
held  that  the  plaintiff  could  not  recover.  Lord  Ellenhrougb 
said, thai  ''  Bishopv.Chittjvi2s  merely  the  case  of  a  draft  on 
a  banker,  which  the  plaintiff  must  be  conndered  as  having 
taken  in  discharge  of  his  debt/*    But  he  contended,  that 
erery  biD  payiible  at  a  banker's  was,  in  effect,  a  draft  on 
tkat  hanker,  and  that  the  distinction  between  the  two 
instruments  was  merely  a  verbal  one.    This  case,  how- 
ever, he  admitted,  was  against  the  defendant,  but  it  wa9 
very  inconsistent  with  the  decision  in  Parked  v.  Gordon, 
andhad  not, he  observed,  the  sanction  of  onis  learned  judge 
who  was  present  when  the  latter  case  was  argued  (^).— 
InSaundersonv.  Bowes  (r),  which  was  an  action  against  the 
mdbefs  of  a  note  promising  to  pay  ^^  at  the  banking- 
hamt  lit   Wtnrhngton^  the  couA  oilGn^s  Bench  held, 
diat  it  was  necessary  to  aver  presentment  at  the  banking- 
house:  and  in  an  action  against  the  same  defendants,  on 
a  noteof  the  same  tenor,  the  court  of  Exchequer  Chamber, 
on  a  writ  of  error  brought,  gave  the  same  judgment  (d). 
Lord  BUenkrougb  considered  this  case  as  materially  dif- 
ferent fi^om  that  of  Penton  v.  Gcundry,  because,  in  the 
latter^  the  acceptance  payable  at  a  particular  place  was  no 
part  of  the  original  conformation  of  the  bill ;  in  the  case 
of  Smmukrsm  v.  Bowes,  the  restrictive  wofds  were  incor« 


1814. 


Gammon 

0. 
SCHMOLl. 


(m)  2  Sir.  1 19$^— (5)Mr.  lattice  Le  ^'cuic.— — (c)  14  Sasig 
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porated  in  the  original  fbnn  of  the  instrument ,  which,  hs^ 
Lordship  con»dered,  alone  created  the  contract  and  dutf 
of  the  party.    This  doctrine  might  be  correct,  if  the  ISXL 
were  a  perfect  instrument  before  acceptance,  but  he  con- 
tended that  it  was  not  perfected  till  accepted ;  he  ad« 
mitted  that  ike  drawer  drew  the  bill  in  confidence  that 
it  would  be  accepted^  and  that  the  payee  mi|^  take  it  in 
the  same  confidence :  and  that  if  the  acceptor  refused  to 
accept  it  generally,  when  presented  for  acceptance,  the 
payee  might  immediately  sue  the  drawer ;  but  if  he  di' 
take  it  accepted  with  such  a  condition,  how  could  he  re- 
fuse to  comply  with  that  condition  I    Why  was  the  con* 
dition  to  be  introduced  at  all,  unless  to  constitute  a  con- 
dition precedent  ?    In  the  case  of  Sounder  son  v.  Sowjg 
Lord  EUenhroMgh  said,  ^'  the  money  is  made  payable  at. 
a  specific  place ;  a  demand^  therefore,  at  that  place,  by  the 
holder,  was  a  condition  precedent :"  And  tt  was  impos- 
sible, he  said,  to  make  a  distinction  between  the  case  of  a 
bill  and  that  of  a  note.    As  to  the  decisions  of  this  court : 
In  Jminse  v.  HopHvood{a),  where  the  biU  was  accepted 
payable  at  **  Messrs.  Freeman  and  G>.  No.  6,  Cburck* 
street,  JSermendsey^  Souibwarl^*  the  court  held  that  it  was 
not  even  sufficient  to  aver  *'  that  the  Ull  was  in  due 
manner  shown  and  presented  to  the  said  Messrs.  F.  and 
Co.  for  payment,  and  was  dishonoured,''  without  further 
stating  that  it  was  presented  to  them  at  the  place  tfpajm 
ment.    In  Caltagian  v.  Ajkit  (^),  where  the  bill  was  made 
payable  at  Ramshitem  and  Co.*s,  it  was  contended  for  the 
plaintifi>  tha^  the  payment  at  a  particular  place  was  only  a 
memorandum,  and  no  part  of  the  contract;  and  in  support 
of  this  argument,  the  case  of  Saunderson  v.  yudge{e\  ^ 


U)8  r(nm.6l.— ^(^)  2  Cmnp.  MQ. (c)  e  ifcn. B/^M^. 
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dted.    In  the  btter  case,  however,  the  place  of  payment 
was  amere  memorandum  at  the  foot  of  the  bill ;  and  bc- 
sidesi  the  bill  had  come  by  indorsement  into  the  hands  of 
the  person  at  whose  house  it  was  made  payable^  and  it 
would  have  been  absurd  for  the  plaintiff  to  have  presented 
it  to  himself*    In  giving  judgment  in  Callagban  v»  A^fiett^ 
the  court  .8aid>  that  '^  the  place  of  payment  must  be  con- 
sidered as  part  of  the  contract  between  the  acceptor  and 
the  holder  \  the  drawee  of  a  bill  might  accept  it  generally, 
or  specially ;  this  was  a  special  and  qualified  acceptance  $ 
the  defendant  undertook,  that  when  the  bSl  became  due« 
it  should  be  paid  at  Ramsbottom  and  G>.'s>  not  that  he 
would  be  fiable  upon  it  universally/' 
^  Mr.  Sexjt.  Bhssitt,  in  support  of  the  declaration,  con- 
tended ;  First, — That  this  acceptance  was  not  a  limitation 
or  qualification  that  controlled  the  liaUUty  of  the  acceptor^ 
bat,  on  the  contrary,  was  an  expansion  of  it  r  Stconily, 
—But  if  it  were  a  limitation,  that  it  was  not  necessary  to 
aver  presentment  at  the  particular  place*   First,  As  to  the 
meaning  of  '*  expansicn  of  tie  liabUitj  :^'    The  acceptor 
was  liable  in  the  first  instance  persoiiallyj  and  also  at  his 
place  of  abode^  a  presentment  at  which,  he  considered  as 
good  a  presentment  as  if  it  were  made  personally:    By 
accepting  the  bill  payable  at  Batsorfs,  (which  was  not  a 
banking-house,)  he  had  only  added  another  place,  at 
which,  though  he  were  not  personally  there,  he  engaged 
to  pay ;  and  if  he  did  not,  the  bill  would  be  considered  as 
(Ushononred :  He  thereby  took  upon  himsdf  a  new  liabi- 
lity, which  otherwise  he  would  not  have  been  subject  to ; 
this,  therefore,  was  not  an  exclusion  but  an  extension  of 
the  contract,  and  this  construction  was  sanctioned  by  the 
authority  of  Bnntb  v.  De  la  FoHtaine{a),  Lyon  v.  Sug* 
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edit,  and  13  East,  464. 
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ieui{a\  and  by  Lord  Ellenhrou^Vs  judgment  in  Fmton  ▼• 
Geundry ;  and  the  reason  of  It  was^  that  the  acceptor  was 
supposed  to.  be  a  debtor  to.  the  drawer  to  the  amount  of 
the  bill,  except  in  the  case  of  an  accommodation  bill. 
Before  the  bill  was  drawn^  those  (undsj  out  of  which  the 
bill  was  to  be  paid,  being  in  the  hands  of  the  acceptor^ 
£here  was  no  doubt  but  he  was  liable  to  be  arrested  by 
the  drawer  any  where.    £Mr.  Justice  Heath. — The  ac- 
ceptance does  not  necessarily  imply  a  debt;  it  may  be  in 
respect  of  future  assets.]    The  general  acceptance,  there- 
fore, did  not  add  to  his  liability,  and  consequently  no 
inconvenience  wquI4  sunse  from  considering  this  as  a 
general  acceptance.    [Mr.  Justice  CHiambre. — Suppose  a  bill 
drawn  on  a  man  who  was  going  out  of  town,  which  would 
become  due  while  he  was  out  of  town,  he  accepts  it  pay- 
able at  his  banker's,  leaving  perhaps  nobody  in  his  own 
house ;  it  would  be  verj  inconvenient  if  he  were  liable  to 
be  arrested  wherever  he  might  happen  to  be,  without 
previous  presentment.]     [Mr.  Justice  Dallas. — The  ques- 
tion is,  whettLer.this  be  not  tantamount  to  an  acceptance 
"  payable  ^t  BatiQf/Sf  and  not  elsewiere.**]      This  accept- 
ance,, he.  contended,  did  not  imply  payment  at  Batsoffs^ 
and  not  elsewhere.     It  was   very  difficult,  he  said^  to 
distinguish  between  this  and  a  general  acceptance :  Why, 
he  asked,  should  not  the  acceptor  at  a  particular  place  be 
subject  to  the  same  liability  as  a  common  acceptor  ? 
Why,  if  in  the  case  of  a  common  acceptance,  the  ac- 
ceptor must  prove  that  he  tendered,  and  was  always  ready^ 
should  the  acceptance  at  a  particular  place  alter  his  ofaU- 
gation  entirely,  and  make  it  only  necessary  for  him  to 
prove  that  he  was  ready  at  that  particular  place  ?    And 
why  should  the  hi^lder  be  obUged  to  prove  that  he  pre- 


(a)  1  Camp.  4t8. 


IN  THB  Fl¥TT-T6t7RTH  YBAi  dw  QBO.  III.  8? 

seized  himsdf  at  thatpblctif    No  atithority  had  been         ]8i4^ 


dted  to  prove  that  it  wal  pait^the  plamtiflTs  case  so  to 
preseat  Idfiiself.    SecoacSj,  Bit  if  the  couH  should  be  v. 

of  opinien  thi^  it  was  a  limitation  of  the  contract^  he  Schmoll. 
contended  that  in  point  6f  latr,  as  to  the  pleading,  it  wisis 
•not  necessary  to  ater  in  fhe  declaration  presentment  at 
the  particular  place ;  which,  he  said;  WonM  be 'for  the 
creditor  to  tender  Imnself  to  his  debtor,  making  a  sort  of 
inverted  tender.  The  defendant  contended  that  it  was 
not  sufficient  to  demand  at  any  other  place  to  pay 
at  Baijaff$y  but  the  very  demand  itself  must  be  at 
B&Um*j:  Be  had  cited,  however,  no  authority  in  Support 
of  this,  or  to  shew  that  ^itf  w>as^a  condhion  precedent. 
If  this  were  a  contract  on  a  condition  preceilent,  it  would 
not  be  sufficient  t<>  declare*  on  a  general  liiibility  to  pay 
accofding  to  the  tenor  and  effect  of  the  bill,  but  the 
plaintiff  must  dedare  on  a  liabHit^  to  pay  at  BatsorCs. 
[Bin  Justice  Culiiitefirf .— 'The  subsequent  avi^rment  of  pre- 
tentment  telatte  back  to  the  contract.]  The  bi-each 
most  fellow  the  cohtract.-— As  to  the  cases  cited  by  tUe  de* 
faldaiit,  he  contended,  that  the  passage  frdm  Mr.  Justice 
Jk^x  treatise  was  not  to  be  considered  as  being  in  his 
fim>ur ;  that  the  case  of  Parker  v.  Qorim  did  not  apply, 
being  an  action  against  the  drawer ;  the  distinction  be* 
tween  an  action  against  the  drawer  and  against  the  ac- 
ceptor was,  that  the  latter  was  sdways  liable  after  accept- 
ance, die  fermer^  only  from  the  time  of  the  acceptor's 
default;  and  not  then,  unless  he  had  received  immecfiate 
notice  of  sodi  d^ult.  [Mr,  Justice  Chamhi.—tn  Painter 
▼•  Goribn^  it  Was  taken  for  grantedthat  the  presentment 
was  necessary  at'  the  house.]  Biiiig  an  action  against  the 
dntwer,  it  was  necessary,  in  order  to  charge  him,  that  the 
presentment  should  have  been  made  at'th^  place.  The 
!  of  SUh^  V.  Ckftty,  he  said,  could  not  be  cited  a$ 
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1614.  ^plicabkt  because  there,  tto  qaesdon  wis  raised  as  to  the 

pleadings,  nor  even  as  to  the  necassky  of  presentment  at 
'^^''"        a  particular  {dace^   the  only  point  wai,  whether  the 
ScBMOLL.      plaintiff  had  not  been  paid  by  his  having  taken  a  banker's 
draft.    The  decision  in  Sstrndgrsm  t.  Btwes  was  quite  7t 
variance  with  those  in  Caff  ▼•  Lmcattir  (0),  and  Xun^ 
iailv.  BaU(h)t^  in  which  the  court  held,  that  an  action 
on  a  bill  or  note  payable  on  demand  was  a  sufficient  de- 
mand, because  the  dd>t  was  precedent  to  the  demand; 
and  the  same  doctzine»  he  said,  was  laid  down  in  Biris 
▼.  Tripfii{e).    The  cases  in  this  court,  he  admitted,  were 
against  the  plaintiff,  but  he  answered  them  in  the  Ian* 
guage  of  the  court  of  Kit^s  Btmch^  that  a  distinction 
was  to  be  taken  between  promissory  notes  and  bills  of 
exchange,  because  in  the  former,  die  particular  place 
made  a  part  of  the  body  of  the  contract  \  in  the  latter»  it 
was  merely  a  memorandum,  that  the  holder  mij^t  be 
pttd  at  that  place,  wherever  the  acceptor  might  personally 
be  I  and  also  that  such  presentment  was  at  the  optioii  of 
the  holder,  and  therefore  it  was  necessary  for  his  ccm* 
venience  to  assign  a  particular  place.    The  case  cfjtm^ 
irosiv.Mcffoood,  however,  could  not  be  considered  as 
being  much  in  favour  of  the  defendant,  because  it  vras 
an  action  against  the  drawer ;  and  besides,  the  declaration 
alleged  the  bill  to  have  been  payable  at  F.midCo.*Sy  at 
tic.  and  certainly  it  was  not  sufficient  to  aver  present* 
ment  to  F.  and  Co.  who  were  not  the  acceptors,  without 
also  statirg  a  presentment  at  the  place,  for  the  acceptor 
had  not  undertaken  that  F.  and  d.  shodd  pay  the  bill 
any  where.    OMaghan  v.  utjbit  was  a  case  which  had 
been  brought  into  court  <m  a  point  reserved  at  msiprms% 


(a)   Oro.  BL  M8. <6)  10  Mpd,  3%, (c)  1  WiUmmrt 

Satrnd.  38. 
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% 
the  pleadings  therefore  were  not  gone  i«to.    On  the         X8l4 
other  handy  the  decision  in  Fmim  v.  Gsundry  was  sujx- 
ported  by  all  the  prior  authoritiesy  and  CaUagban  y.  Ayl€U^ 
he  saidj  was  the  first  case  in  which  the  contrary  doctirine      Scbmolx^ 
had  eirer  been  advanced* 

Mr.  Serju  Vaugbam,  in  replyy  was  stopped  by  the 
court* 

Mr.  Justice  Hbath. — ^I  entirely  concor  with  the  judg« 
ment  .deU  vered  in  Ce//!i]g»&Mi  ▼•  ^j&^ 
acceptancej  and  it  is  necessary  that  the  condstion  should 
be  performed.  The  holder  mii^have  protested  agupst 
it,  and  mi^  have  resorted  immediatdy  to  tfaie  drawer. 
It  is  matter  of  great  convenience  that  bills  should  be 
accepted  payable  at  particular  places.  I  adhere  to  the 
£Mrmer  opinion  of  this  court. 

ICr.  Justice  Ch  ambrb.— We  have  only  to  look  at  the 
cootracty  and  to  construe  that  according  to  the  plain  and 
common  sense  of  it :.  There  is  no  ambiguity  in  the  con^ 
dition:  The  general  law  must  take  place  in  general 
cases.  •  A  man  is  not  obliged  to  acc^  a  -bill  generally; 
he  may  restrict  it.  The  holder  is  not  otdiged  to  submit  to 
the  conditipny  but  may  resort  immediately  to  the  drawer  % 
however,  if  he  do  submit  to  it,  he  must  be  bound  by  the 
terms  of  it.  As  to  the.  decision  of  the  Kiti^s  Beacb^  in 
Axtfm  V.  Gemidrff  the  reasons  given  by  the  court  shew 
that  they  were  very  doubtful  as  to  the  point ;  they  say  the 
words  only  shew  where  the  acceptor  lives ;  if  that  were 
all  that  was  intended,  the  acceptor  need  only  write  his 
name  and  friace  of  abode}  but  he  does  more,  and  imposes, 
a  condition  by  which  the  holder  is  bound. 
Mr.  Justice  Dallas.— -The  foundation  of  the  plaintiflrs 

argument  is,  that  the  acceptor  is  the  drawer^s  debtor; 

dus  is  not  always  so;  and  in  particular  branches  of  trade 

it  is  just  tte  reverse  2  For  instance^  in  the  Wnt  India 

trad^  the  merchants  are  always  in  advance  to  the  plantersf 
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and  the  acceptances  are  given  on  the  fiuth  of  expected  re- 
niiaances.  The  aficeptor  has  hn  choice,  whetber  he  will 
accept  or  no,*  and  if  he  do,  he  may  accept  spedaify,  either 
as  to  time  or  place  ;  if  the  former,  a  question  might  per- 
haps arise,  whether  the  drawer  would  not  be  dischaiged 
ti7.it,  but  still  he  may  do  it;  so  also  as  to  place.  If  the 
holder  take  an  acceptance,  with  a  condition  expressly 
excluding  any  other  plaoe,  it  h  not  contended  but  that 
presentment  must  be  made  at  that  place ;  it  is  the  same 
thing  if  theoGceptance  be  at  a  particular  place,  for  that 
IS  jtt:effi!ct  to  die  exclusion  of  any  other.  Mxfretsh  tmias 

'  Judgment  for  the  dafondut. 


1814. 


Thunday, 
tOth  Feb. 


DOC,  on  the  dfm»  of  woodcock,  t;.  bartrxop* 


^.devises  a  copy-  Xhis  was  an  action  of  ejectment,  brought  t^  reeortet 

lu>ld  estate  to  ^  *  a 

trustees  to  the  use  possession  of  a  copyhold  esute,  situate  at  Mih^ettiy  in  tbe 

Se?  to^JdiS^  <^^™^  ^^  Afiaab/*,  under  the  following  draunstance^i 
as  B.  by  her  Ust  Aimry.  Ltrnkft,  widow,. being  seised  of  the  estate  in 
Iimotnt  r^and  ia  q«««tioo  *<>  ^^^  and  her  heirs,  and  havmg  prewxisly  eur- 
detault  of  such  rendered  the  same  at  zjgenenl  court  to  the  uietif  her  witt^ 
by  her  wiA,  dated  14th  Jan.  179^1,  devised  it  tt>  Rshtt 
Kdbam  and  GbriOophir  J^msm^  and  their  heirs,  in  trust 

to  permit  aoad  auffisr  Mercy  Ann  StipmoAt  or' her  assignsi 
iu  fee  on  the 

tnisto  declared  by  the  witl.  B.,  by  an  apiwintmcnt  in  form  of  a  deed  poll,  in 
nature  of  a  will,  irrevocably  devisd  all  ber  interest'  in  the  pretnlies  to  €7. ;  and 
declares  that  no  subsequent  will  should  revoke  this  disposition ;  the  premises  are 
surrendered  to  the  use  of  C  in  revoston,  and  he  is  admitted  accordingly.  £.,  by 
another  will,  afterwaids  devises  the  preoaises  to  D.aod  hishdrs^  so  as  not'to^be  sub- 
ject to  any  of  her  debts,  contracts  or  engagemento :  Under  this  will  D.  was  admitted, 
and  soon  afterwards  B.  died :— Held  that  by  the  devise  to  Dl,  the  fbmSer  appoint- 
ment in  favor  of  C  was  revoked,  and  the  Icgsl  esute  dtvesied  o«t  of  the  tnutees 
under  A^%  will  and  vested  in  Dl  ;  and  that  a  smreoder  to  D.  1^  the  trustees,  was  as 
effectual  as  if  it  had  been  mfde  by  B. 


appomtment,  to 
the  right  heirs 
of  B.    A.  dies; 
the  trustees 
are  admitted 
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tt  hayei  nse^  occupy>  and  enjoy  the  same>  or  to  pay  to^  1814. 

or  permit  and  suffer  her,  or  her  assigns,  to  receive  and       t\^^  j 

take  the  rents  and  profits  thereof  during  the  term  of  her'    Woodcock 

natural  life,  and  for  he^  own  sole  and  separate  use^  and     Barthrop. 

not  .to  be  in  any  wise  subject  to  the  debts  or  controul  of  ^ 

any  husband  she  might,  have;  and  subject  to  such  estate 

and  interest  of  the  said  M.  A.  Siipwasb,  the  testatrix 

devised  the  said  premises  to  such  'person  or  persons^  for 

9ich  estate  or  estates,  use  or  uses>  and  at  such,  time  or 

times,  as  the  said  M.  A.  SUpwasi  shoulfi,  by  her  Is^t  will 

and  testament  in  writinf^  or  any  writing  in  the  nature  of 

a  will,  executed  in  the  presence  of  and  attested  by  three 

or  more  credible  witnesses,  give,  devise,"  limit,  direct,  or 

appoint  I  and  in  default  of  such  gift,  &c.  and  as  to  so  much 

and  such  part  thereof,  of  w.hich  no  such  appointment 

sJumld  be  made  or  take  effect,  or  should  cease  to  have 

eflfect,  or  until  the  same  should  take  effect,  the  testatrix 

devised  the  same  to  the  right  heirs  of  M.  A.  Sbipvjasb 

tat  ever. 

Upon  the  death  of  Mrs.  Lambert j  the  testatrix,  which 
took  place  shortly  afterwards,  without  her  having  re- 
voked or  altered  her  will,  Mrs.  Sbifiwasb  became  entitled 
to  the  benefit  of  the  devise  therein  contamed  in  her 
favour,  and  Kelbam  and  Jobnson  were  admitted  in  fee  to 
the  premises,  on  the  6th  of  DecfnAer^  1791,  upon  the 
Imsts  declared  by  the  will.  Mrs.  ShipvHub  soon  after- 
wards sold  her  life  interest  in  the  premises^  and  the  trus^ 
tees  surrendered  the  same^  by  her  direction,  to  trustees 
for  the  purchaser. 

On  the  16th  of  Aprils  1198,  Mrs.  Sh^wasb^  under  the 
power  contained  in  Mrs.  Lamberts  wiU  for  that  purpose, 
executed  an  appointment  in  form  of  a  deed  poll,  apd ' 
stamped  with  a  deed  stamp,  under  her  hand  and*  seal,  by 
which  <<  she  did,  by  that  instrument  in  writing,  in  nature 
*'  of  a  will  or  testamentary  disposition^  irrsTOcablf  giv^y 
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iSl^.         ^'devise,  grant,  and  confirm  to  Wtn.  Scwen^  his  heirs  and 

Do'^^Xm        *'  assigns,  the  said  copyhold  messuage,  &c.  and  all  her 

Woodcock     *'  estate,  right,  title,  and  interest  therein,  and  thereto, 

Barthrop      *'  ^^°^  ^^^  immediately  after  her  decease:  And  she  did 

'  •  *'  thereby  declare,  that  all  persons  claiming  through  or 

''  under  her,  should  do  all  necessary  acts  for  confirming 

**  the  title  of  the  said  W.  Bowen ;  and  that  no  sabse- 

^*  quent  will  to  be  made  by  her,  should  be  construed  or 

^  deemed  to  revoke  the  deposition. thereby  made  of  the 

*'  said  premises  in  finvor  of  the  said  W.  Bowen,  the  same 

^'  having  been  made  fairly  and  bond  Jlde,  for  a  valuable 

*^  consideration  in  money." 

On  the  24th  of  August^  1798,  the  trustees  under  Afrs* 
tjamierfs  will  surrendered  the  premises  to  the  use  of  Bow^ 
en,  his  heirs  and  assigns,  for  ever,  in  reversion  ejqiectant 
on  the  death  of  Mrs.  Shipwash^  and  he  was  admitted  ac* 
cordingly. .  Bowen  afterwards  sold  the  reversion  to  P*  R.  | 
P.  R.  sold  it  to  y.  M.  and  J.  M.  to  the  defendant. 

On  the  28th  of  FAruarj,  1811,  Mrs.  SUpwash  made 
a  will,  by  which  she  gave  and  devised  the  premises  in 
question  to  Wcodcodk,  the  lessor  of  the  plaintiff,  his  heirs 
and  assigns,  ^  subject  to  no  debts,  contracts^*  or  engage- 
**  ments  by  her  contracted  to  any  person  or  persons  or 
'*  husband  now  in  possession ;"  under  thu  will  JTood^ 
cock  was  admitted,  by  virtue  of  a  surrender  to  him  by  die 
trustees,  and  on  the  29th  of  Feiruary,  Mrs.  Shipvmh 
died :  At  her  death  the  defendant  took  possession,  and 
this  action  was  brought  by  Woodcock,  as  devisee  under 
the  will  of  the  28th  February,  181 L 

At  the  trial  of  this  cause  before  Lord  Quef  Justice 
MansfiiU,  at  Westnumter,  at  the  sittii^  after  last 
Trin.  term,  it  was  consid^ed  that  if  the  appointment 
executed  to  Bowen  on  the  16th  of  April,  1798,  were  a 
testamentary  disposition  under  the  power  contained  in 
Mrs.  Lambtrfs  willj  it  was  in  its  nature  revocaide^  and 
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therefore  was  revoked  by  the  subsequent'  will  made  by         1814. 
Urs.  Sbipnasb  in  favor  of  the  lessor  of  the  plaintiff*}  and      DoTXh. 
that  if  it  were  not  testamentary,  it  would  pass  nothing,    Woodcocc 
and  accordingly  the  plaintiff*  recovered.  Bartrkoj. 

hi  AUcioilmas  Term,  Mr.  Seijt.  Lens  moved  to  set 
ande  this  verdict  and  enter  a  nonsuit,  on  a  point  reserved 
at  the  trial ;  viz.  that  as  the  premises,  being  copyhold, 
were  not  subject  to  the  statute  of  uses,  the  legal  estate 
was  in  the  trustees  under  Mrs.  Laaiberfs  will,  who  sur* 
rendered  them  to  Bawen,  under  whom  the  defendant 
claimed*  He  admitted  that  the  defendant  had  a  bad 
tide,  but  he  contended  that  the  subsequent  limitations 
and  devises  in  the  will  were  simple  trusts,  not  abridging 
the  devise  to  the  trusteesi,  and  that,  therefore,  the  plain- 
tiff, who  could  only  recover  by  the  strength  .of  his  own 
title,  could  not  succeed  in  this  action*  A  rule  nirf  was 
accordingly  gifted. 

Mr.  Seijt.  Ow/ofv,  on  the  9th  of  F^ruary^  in  this  term, 
shewed  cause. — ^He  contended  that  the  estate  went  out  of 
the  trustees  at  the  death  of  Mrs.  Sbipwasb.  There  were 
two  distinct  devises,  one  to  the  trustees  during*  her  life, 
the  other,  to  take  place  at  her  death,  to  her  appointees : 
It  was  a  mere  question  of  construction,  and  had  nothing 
to  do  with  the  statute  of  uses.  The  estate  was  given  in 
trust  for  Mrs.  Sbipwasb  for  her  life,  and  subject  to  her 
appmntment  by  will)  the  trust  therefore  began  and  ended 
with  her  immediate  interest.  He  was  stopped  by  the 
court,  and  the  other  side  called  upon  to  go  on. 

Mr.  Serjt.  Lens^  and  JMr.  Serjt.  Copley^  contrit.—Tht 
estate  being  copyhold,  and  the  conveyance  to  the  trustees 
under  Mrs.  Lamberfi  will  being  to  them  and  their  heirs, 
it  could  not  be  diyested  out  of  them,  without  a  surrender 
by  them  in  the  lord's  court.  They  ccmtended  that  this 
was  not  a  devise  to  the  trustees,  limited  to  the  duration 
of  Mrs.  SUjfvHuFs  life^  but  that  it  was  a.  devise  to  them 
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1814.         and  set  it  outy  and  also  set  out  the  indenttm  to  wliiich  k 
pLOMBa       referredy  and  then  pleaded  performance  of  the  covenants 
«•  generall7  in  the  words  of  ir^  and  concluded  with  a  veri- 

fication. The  plainti£t  without  assigning  any  particular 
breach  in  their  replication^  merely  denied  the  perform- 
ance of  the  covenantsi  as  alleged  in  the  defendant's 
pleat  and  concluded  to  the  country;  they  then  pro« 
ceeded  thus :  And  for  assigning  of  breaches  of  the 
covenants  in  the  said  indenturei  in  the  s^  condition 
of  the  said  writing  obligatory  mentioned^  the  plaintiA 
sayy  &c.  setting  forth  several  breaches  of  duty  on  the 
part  of  O/fcfik-^The  rejoinder  liook  issue  upon  the 
replication* 

At  the  trial  of  the  cause  at  Widnnmiir^  at  the  sittingi 
after  last  Trimij  tenny  before  Lord  Chief  Justice  Mam* 
fM^  the  jury  found  a  verdict  for  the  plaintifis,  on  die 
breaches  as£gned  by  them  in  the  manner  above  stated; 
and   Mr.   Seijt.    Si^ftn^  and    Mr.  Seijt.  Rm^,   in 
Miebadmas  term^   moved  in  arrest  of  judgmentf  on 
the  ground  that  the  issue  left  to  the  jury  was  not  the 
issue   on   record ;   whicht   they  contended,  was  only 
on  the  question  of  general  performance.    The  plain- 
dfis  they  ssud,  shottl4  have  assigned  breaches,  accord* 
ing  to  the  sut.  8  &  9  IT.  S(«)»  which,  they  said,  was 
imperative  upon  them  so  to  do»  and  then  issue  miglit  have 
been  taken  on  them.    It  might  have  been  necessary  for 
the  defendant  to  have  rejoined  q>ecially,  but  by  thu  re- 
pUcation  he  had  been  deprived  of  the  opportunity  of 
doing  so*    They  cited  A^irr  V.  P«in0rl(^;9  as  an  authority 
to  show,  that  where  no  issue  has  been  joined,  the  judge 
has  no  power  over  the  record.    [Mr.  Justice  Ao^— 
There  is  no  doubt  upon  that  point;  the  only  question 
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here  is,  whether  issue  has  not  been  joined  ;  or,  at  least,  1814, 

whether  this  be  not  a  matter  amendable  after  verdict.]       x^^^'^ 
They  then  cited  Coopers.  Spencer  {a\  in  which  the  de-  v, 

fendant  having  pleaded  son  assault^  the  plaintiff  replied,  *oss. 

ieinjurid  suA  propria ,  and  went  to  trial  without  any 
jimiBer  on  the  part  of  the  defendant,  and  the  court  of 
King^s  Bench  held  that  the  defect  was  not  amendable  after 
▼erdict ;  and  Gmnsfird  v.  Griffith  {b).  A  rule  msi  was^ 
accordingly  granted. 

On  a  former  day  in  this  term,  Mr.  Sfeijt.  Best  shewed 
cause,  and  contended :  First,  That  sufficient  issue  had 
been  taken;  and  that,  therefore,  the  cases  which  had 
been  cited  by  the  defendant  were  not  applicable.  He  ' 
admitted, that  the  statute  was  imperative'  on  the  plaintifis 
to  assign  breaches ;  but,  he  said,  there  was  no  case  which 
had  decided  that  there  tras  any  particular  place  where 
they  must  be  assigned.  [Mr.  Justice  Chambn. — ^The 
usual  way  is  for  the  defendant  to  plead  performance 
generally,  and  the  plaintiff  then  sets  out  the  breaches ; 
but  lier6  issue  has  been  taken  on  the  general  perform- 
ance. The  question  therefore  here  is,  whether,  after  this 
issuehad  been  taken,  the  plaintiffs  could  assign  breaches.] 
The  plaintifis,  after  their  replication,  had  assigned 
breaches,  to  which  the  defendant  had  given  no  answer, 
and  which,  therefore,  stood  confessed.  If  this  judgment 
were  to  be  arrested,  the  defendant  would  be  taking  ad- 
vantage of  his  own  wrong,  in  not  answering  the  breaches 
which  had  been  assigned.  The  nile,  ide  said,  was  that 
the  jplaintlff  must  take  every  issue  offered  him  by  the 
defendsint,  and  this  the  plaintiff  in  this  case  had  done ; 
and  the  particular  instances  in  which  the  defendant  had 


(tf)  1 5/r.  641.  8  MU.  376.  S.  C. (6)   1  miliatHis  Saund. 

58.  n.  ( 1 )  whew  the  ralev  respecting  ihe  pleading  on  this  sUtate  aie 
laid  down.  ^ 

VOL.  I.  H 
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1814,         broken  liis  covenant  were  pointed  out  by  the  subsequent 
Plombe       assignment  of  breaches.    The  defendant  could  not  saj 
'   V.  there  was  no  issue^  merely  because  he  bad  refused  to  take 

.^^         issue  on  the  breaches  which  had  been  assigned.    Sic09fiy$ 
But  ffren  if  this  mode  of  pleading  were  not  strictly  cor- 
rectf  and  though  perhaps  it  would  have  been  more  regular 
to  have  inserted  the  breaches  in  the  body  ff  the  replica^ 
tion»  still>  he  contended,  that  the  objection  qune  too  late 
after  verdict :  It  might  have  been  the  foundation  of  a 
.    demurrer,  but  it  could,  not  be  a  ground  on  which  to 
move  in  arrest  of  judgment*    From  the  principles  bid 
-     down  in  Benfut  v.  Hol6ed{a\  it  was  to  be  collected  that 
^  issue  could  not  be  objected  to,  after  verdict,  for  ge- 
,         .  nerality,  ox^  any  other  formal  defect.    Issue,  he  said,  had 

not  been  joined  on  an  immaterial  point,  for  the  issue  here 
was  sufficient  to  decide  the  cause  i  and  having  been 
found  for  the  pbtintiffs,  nothing  remained  to  b^  done  but 
to  assess  the  damages.  He  cited  €^  v.  Burhi})^  where 
the  parties  having  gone  to  trial  on  a  plea  which  had  not 
been  traversed,  the  court  permitted  the  plaintiff,  who  had 
obtained  a  verdict,  to  amend  the  record  by  adding  a 
traverse,  and  discharged  the  defendant's  rule  to  arrest  the 
judgment. 

The  SoUdtoT'GeneriJ  and  Mr.  Serjt.  Ro9^b  cantrk^  con* 
tended  that  it  was  impossible  for  the  defimdant  to  deny 
the  breaches^hich  had  been  put  on  the  record,  after 
issue  taken  on  another  point :  The  plaintifi  had  suggested 
breaches  instead  of  assigmng  them,  and  on  the  authority 
of  the  case  of  Gainsfird  v.  Grjfitbf  above  dtedy  the  de- 
fendant could  not  plead  to  breaches  which  had  only  been 
suggested;  the  court,  therefore,  was  reqmred  to  give 
judgment  for  damages  on  breaches,  which  the  defendant 
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had*  had  no  opportunity  of  annrering.  The  questioOy 
Aey  Balds  wai  not  whether  the  issue  on  which  the  jury 
fcund  their  verdict  were  materiid  or  immaterial)  but  whe- 
dier  It  were  the  issue  on  the  record*  They  concluded 
diatyas  the  phintifis  had,  in  effect,  assigned  no  breaches, 
diey  were,  at  all  events,  only  entitled  to  recover  as  they 
might  have  done  before  the  statute. 

The  court  took  time  to  consider  \  and  on  this  day,  Mr. 
Justice  Heith  delivered  the  judgment  of  the  court  :-^ 
He  said,  the  opinion  of  the  court  under  all  the  drcum* 
stances  was,  that  there  ought  to  be  a  repleader.  Thfe 
jrfsuntifis,  in  their  replication,  had  tendered  an  issue 
which  was  bad  at  common  law,  and  not  justified  by  the 
^tiite  ;  they  ought  to  have  assigned  breaches^  and  then 
the  defendant  would  have  had  an  opportunity  of  answer- 
ing them*  On  the  other  hand,  the  defendant  had  pleaded 
to  this,  instead  of  demurring,  aS  he  ought  to  have  done ; 
the  judgment,  therefore,  mi)st  be,  that  there  be  a  re- 
pleader. 


1S14. 


Plomir 
Ross* 


8AWTELL  V.  LOUDON. 


Saturday* 
Feb.  le. 


This  was  an  action  on  a  policy  of  insurance,  which  was  if  the  declaration 
effected  the  3d  of  December^  181£,  on  the  ship  Scphia^  ofinterctt  ina 
at  and  from  Bristol  to  Port  Mahon^  with  leave  to  call  J^ce^ba  altered 
at  Gitrsltar,  and  take  in  and  discharge  goods  there  i  and  ^J  striking  out 
with  liberty  to  seek,  join»  and  exchange  convoy  in  the  ship,*'  and  insert- 
Efiglisb  and  *7jA  channels,  with  or  without  letters  of  « ^,f^ ^Ja 'S ta. 
marque.    The  words,  ^'  m  ibifj*  were  afterwards  struck  terestmay  a^ 
through  with  a  pen,  and  the  foUowing  memorandum  was  fp^led'have  ^ 


le 
no 


inserted  in  the  margin  of  the  policy,  signed  with  the  ini-  interest  in  the 

shipyanewstamp 
will  not  be  necesssry>-^If  a  letter,  sUtiog  that  *'  the  ship,  which  might  to  hare^gpne  to 
FkUmouik  to  join  convoy,  had  been  wten  at  sea  without  oofiiroy,  and  that  thia  was  sup- 
poaed  ID  have  been  oeoasiOMd  by  eontraty  witids,*'  be  not  communicated  to  the 
waflfrwritert,  it  is  a  owteriai  eonotAlnciit, 

h2 
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)814»         tials  of  the  underwriters.^  ^'  T^e  interest  insnrcd  by 
g^"^^'^  ^      *'  this  policy  18  declared  to  be  on  goodsy  as  interest  may 
n.  *'  appear,  including  all  charges  incident  to  a  loss,  and  to 

•  ^  pay  average  on  each  package,  as.  if  separately  insured* 
<<  London,  7th  Dtcember^  1812."  The  plaintiff  was  char« 
terer  of  the  ship.  The  ship  had  sailed  from  Bristol  on 
the  19th  of  November^  with  a  cargo,  to  join  convoy  at 
Falmouib\  bat  owing  to  bad  weather  was  not  able  to  make 
the  latter  port ;  and  before  she  arrived  at  Gitraliar,  had 
sustained  the  damage  which  occasioned  the  average  loss 
sought  to  be  recovered  in  this  action.  The  cause  was 
^ied  at  the  sittings  in  London,  after  last  Michatlntas  terra, 
before  Lord  Chief  Justice  MansfieU,when  the  jury  found 
a  verdict  for  the  plaintiff»  for  the  amount  of  the  average 
loss.  Mr.  Sei^t.  Best,  on  a  former  day  in  this  term,  ob* 
tained  a  rule  nisi  to  set  tlus  verdict  aside,  and  enter  a 
nonsuit^  on  two  grounds:  ^iW/,  That  the  above  alteration 
•f  the  interest,  from  ship  to  goods,  rendered  a  new  stamp 
necessary ;  and  that  therefore  the  policy  was  void  by 
virtue  of  8tat»  35  Geo.  3.  c.  63.  (a)  In  support  of  this 
objection,  he  cited  JSU  ▼.  Patten  (b)y  where  the  court 
of  Kin^s  Bench  held  that  a  policy  on  '*  ship  and  out^ 
fit^  could  not  be  altered,  after  the  ship  had  sailed  and 
the  risk  had  attached,  to  an  insurance  on  '<  ship  and 
goods}*  without  a  new  stamp*  Secondly,  He  moved  on 
the  ground  of  the  concealment  of  a  material  letter  from 
the  underwriters.    This  letter^  which  was  dated  the  6th 


ta)  The  Idth  section  of  that  stat.  prorides,  that  '*  nothing  in  the  act 
contained  shall  be  construed  to  prohibit  the  making  of  afiy  altera- 
tion, which  may  lawfullv  be  made  in  the  terms  or  condition^  of 
any  policy,  duly  stamped,  after  ^  same  shall  have  been  under* 
written,  of  to  require  any  additional  stamp  duty  by  reason  of  such 
alteration,  so  that  such  alteration  be  made  before  notice  of  the 
determination  of  the  risk  onginalW  insured,  and  the  preroidm  ex- 
ceed the  rate  of  lOf .  per  cent,  on  the  thing  insured*  and  so  (hat  the 
thing  insured  shall  remain  the  proper^  of  the  same  person  or  per- 
aons/ '  &ci>»*-(6}  8  £(u^^73.  See  also  i^encA  v.Pa/f «»,  9£«f  ^3&  I . 
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of  Dici$i9hr,  lBl2f  was  written  by  the  plaintiflf  to  tho 
hrokerj  who  effected  the  policy^  in  answer  to  some  in<* 
quiries  made  by  the  latter  respecting  the  ship  i  it  appear- 
iog  by  LloytTs  books,  that  a  ship  called  the  StpUa,  of 
Brisitl^  had  been  seen  at  sea  widiout  convoy.  The  letter 
was  to  the  following  effi^t.  '^  The  Sepbiajou  allude  to, 
"is  the  vessel  on  which  you  efiected  the  insurance^ 
<< which  cu{^t  to  have  been  on  goods}  be  so  good 
*'  as  to  get  this  rectified.  I  chartered  the  brig^  (meaning 
the  i0pbia\  <*  and  die  was  to  have  gone  to  FaJmoutif  as  I 
"  understand^  to  join  convoy  ^  but  I  suppose  the  wind  was 
"  contrary,  and  she  could  not  fetch  the  port ;  but  I  know 
<<  nothing  about  it  myself/' 

The  SoBcUMT^Gitural  and  Mr.  Setjt.  Faugban,  on  a 
subsequent  day  in  this  term,  shewed  cause  against  this 
rule  on  the  first  ground,  and. distinguished  this  fix>m  the 
case  of  HiU  Vn  Patten,  because  there  the  insured  was 
ovner,  and  interested  in  the  outfit:  Here,  on  the  con- 
trary^ the  pkuntiff  had  no  interest  in  the  ship,  and  he 
ought  have  recovered  immediately,  as  fior  a  return  of 
preminm;  and  therefore  the  contract  was  inefficient, 
and  fell  within  the  principle  on  which  the  case  of  Cole 
V.  Parim  {a)  was  decided :  Lord  EUmboroughy  in  deliver- 
ing the  opinion  of  the  court  on  that  case,  said,  that 
where  the  instrument  on  its  execution  was  void,  and 
where  its  insufficiency  arose  from  a  mere  mistake,  and 
the  second  execution  was  only  to  put  it  in  the  state  in 
which  it  was  originally  intended  to  have  been,  no  new 
stamp  was  necessary.  They  admitted  that,  in  this  case»  if 
the  insured  had  had  any  interest  which  could  have  been 
coveied  by  the  policy,  so  that  the  instrument  might 
have  been  operative,  it  could  not   have  been  altered 


1814« 
Sawtbll 

LOUDOK. 


(a)  JS«/,47U 
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Sawtbll 

V. 

LouDOir» 


without  a  fir^  stamps  but  here  there  was  nothing 
on  which  it  could  operate;  the  instrument^  therefore, 
was  wholly  inefficient  and  void.  They  compared  this  to 
the  case  of  a  deed  of  conveyance)  in  which  the  estate^ 
intended  to  be  conveyed  had  been  described  as  situated 
in  a  wrong  coilnty ;  the-  insertion  of  the  proper  county 
would  not,  they  said,  make  it  a  new  instrument ;  it  wai 
only  correcting  a  mbtake:  Not  so,  if  the  deed,  in  its 
original  form,  could  have  operated  at  all,  and  had  been 
JuncHts  ffgUk.  They  contended,  that  by  the  very  terms  of 
the  8th  section  \  of  die  act  (a),  the  party  was  entitled  t6 
make  this  alteration  without  a  new  stamp;  for  if  he  had 
carried  it  to  the  stamp  office,  he  would  have  been  allowed 
the  stamp ;  this,  therefore,  was  no  evasion  of  the  duty, 
no  fraud  on  the  revenue*  '  As  to  the  13th  section  of  the 
acty' alterations  were  by  that  permitted  to  be  made  iH 
policies,  provided  they  were  made  before  notice  had  been 
given  of  the  determination  of  the  risk,  and  the  thing 
hisured  remained  the  property  of  the  same  person.  In 
this  case  the  risk  had  not  attached,  and  the  thing  in** 
sured  remained  the  property  of  the  same  person.  Where 
then  was  the  necessity  of  a  new  stamp?  They  cited  the 
case  of  Ktrsbaw  v.  C$x  (^  where  it  was  holden  that  in 
the  case  of  a  bill  of  exchange,  which  had  been  passed  by 
indorsement,  the  insertion  of  the  words,  ^  «r  m4er^  did 
not  make  a  new  stamp  necessary. 

Mr.  Setjt.  Best  c$ntri,  contended,  that  his  first  objetdoA 
had  not  been  answered :  The  dghth  section  of  the  act, 


(a)  By  that  section  it  is  enacted,  ''That  any  stamped  vellum,  &c. 
which  shall  be  inadvertently  spoiledi  obUterated,  or  olhcrwiie 
rendered  unfit  for  use,  may,  within  the  time  therein  prescribed*  be 
carried  to  the  commissioners  of  the  stamp  duties  to  be  cancelled ; 
and  in  case  no  sums  of  money,  or  names  of  underwriters  bt  tub- 
scrihed  thereon,  or  such  sums  or  names  have  been  sabscribed  on 
stamps  of  a  different  value  than  is  leouired  by  the  act,  such  stamps- 
shall  be  cancelled,  and  other  stamps  of  the  same  value  shall  be  givea 
in  exchange  for  them.**-^— C&)  3  Esp.  N.  P.  Cwei,  94G. 
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ke  said*  was  bf  no  meaiu  iit  the  plaintiff's  favour ;  be-  1814. 
mte  that  required  the  party  to  take  the  instrument  c"^"^ 
which  had  been  injured  or  effaced^  to  the  office^  which  ^  v. 
in  the  present  case  had  not  been  done.  The  thirteenth 
lectiotty  he  said,  did  not  authorise  alterations  of  the  thing 
imiredi  it  only  applied  to  a  difierent  mode  of  insuring 
the  s«ne  prt^erty,  and  it  would  be  opening  infinite  frauds 
on  the  revenue^  if  this  policy  were  permitted  to  remain 
dSKtual*  This  case,  he  said,  was  very  distinguishable 
from  that  of  C$le  v.  Parhn^  because  there  the  contract 
was  absolutely  void  ab  initio,  here  the  instrument  was 
dkiettt )  and  though  when  two  parties  make  an  agree* 
nent  on  a  subject  which  they  did  not  mean,  to  con- 
tract upon,  it  might  be  invalid  as  between  themselves; 
yet,  he  contended,  that  the  contract  was  so  far  valid 
a  to  make  a  new  stamp  necessary,  if  the  instrument  were 
altered. 

The  Goorty  without  hearing  any  argument  on  the  se* 
CMid  objection,  took  time  to  consider  this  point,  and  Mr. 
Jusdce  Hiott,  on  this  day,  delivered  the  opinion  of  the 
court,  which  was,  that  the  alteration  was  not  such  as  to 
require  a  aew<stamp :  He  said  it  appeared  clearly  to  have 
vigmated  in  a  mistake,  and  that  the  policy,  in  its  original 
form,  though  it  had  the  semblance  of  a  contract^  was  in 
fact  no  policy  at  all,  since  the  risk  did  not  commence ;  it 
vas  such  a  mistake,  therefore,  as  might  be  corrected 
Without  a  new^ stamp  (df).  ^ 

Tbj^  SJiaUnr^GeMral  and  Mr.  Serjt.  Vaughan  then 
diewed  cause  against  the  rule,  upon  the  second  objection : 


(a)  See  the  case  of  Zang^om  ▼.  Cologan,  4  Taun.  330,  where  a 
policy  was  effected  in  the  usual  printed  form,  without  any  words 
desenptive  of  the  samect  matter  of  the  insoraoce.  After  some  of 
the  opderwriters  had  subscribed,  the  insured  inserted  certain  soods. 
The  court  held  that  this  was  a  material  alteration,  and  that  the  po- 
licy was  void  as  to  those  who  did  not  consent  to  the^'alteration. 
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viz.  That  the  letter  above  recited  contained  information 
which  ought  to  have  been  conunimicated  to  the  under^ 
writers.  They  contended  that  the  vessel  having  been  in« 
sured)  '*  wkb or  without  tetters  ^marque"  the  plaintiffs 
had  a  right  to  consider  her  as  a  running  ship,  and  that, 
therefore,  it  was  not  necessary  that  she  should  sail  with 
convoy ;  bur  independently  of  that,  the  letter  only  stated 
that  she  had  been  seen  at  sea^  not  in  distress  or  danger; 
she  was  therefore  so  far  advanced  on  her  voyage,  and  the 
risk^  consequently,  rather  diminished  than  increased; 
and  the  conclusion  of  the  letter,  they  said,  proved  that 
even  this  was  only  conjecture  i  the  question,  therefore, 
was  whether  the  insured  was  bound  to  communicate 
every  suspicion  and  surmise,  which  might  arise  in  his 
own  mind* 

Mr.  Seijt.  Best  contrip  denied  that  the  ship  had  a  right 
to  sail  without  convoy,  and  contended,  therefore,  that 
her  having  been  seen  at  sea  without  convoy  was  a  ma- 
terial fact.  It  had  been  observed  by  hordJUan^ld,  that 
in  these  cases,  uberrima  fidis  should  prevail  \  but  in  this 
case,  there  appeared  to  have  existed  no  foith  at  alL 

The  court  bebg  unanimously  of  opinion  that  this  was 
a  material  foct,  and  ought  to  have  been  communicated^ 
the  rule  was  made  absolute  for  a  new  trial(tf). 


(a)  The  ckuse  was  aecordiogljr  tried  a  second  time  at  the  sitting^ 
after  the  term,  before  Lord  Chief  Jnsuce  Gihh$k  Hb  Loidsbip* 
after  recapitulating  the  facts,  which  appeared  the  same  as  on  the 
former  trial,  and  observing  that  it  was  incumbent  on  the  Insured 
to  relate  nothing  but  what  was  tme,  and  to  Atate  eve^  thinft 
relating  to  the  transaction  which  was  within  his  knowledge,  told 
the  jury  that  it  was  a  Question  entirely  for  their  determination ;  and 
they  again  found  a  verdict  for  the  plaintiff. 
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Ih  the  last  vacation,  the  Right  Honourable  Sir  Fkarf 
GMs^  Lord  Chief  Baron  of  the  Exchequer^  was  appointed 
lord  Chief  Justice  of  the  court  of  Common  PUas^  on  the 
resignation  of  Sir  James  Mamfuld^  and  on  the  lK4th  of 
fibruary^  took  lus  seat  at  GuUdbaU^  at  nisi  ^us :  He  was 
sooceeded  in  the  office  of  Chief  Baron  by  the  Honourable 
Mr.  Baron  TiSomjwr,  since  made  a  Privy  Counsellor. 

Richard  RUhards^  Esq.  one  of  his  Majesty's  counsel^ 
and  Chief  Justice  of  Chester ^  ;was  appointed  one  of  the 
Barons  of  the  Exchequer^  and  ¥ras  called  to  the  degree  of 
Serjeant  at  Law^  on  which  occasion  he  gave  rings  with, 
the  motto  ^  Ux  ett  ratio  summa/*  He  afterwards  received 
the  honour  of  Knighthood. 

Sir  William  Garrow^  his  Majesty's  Attorney-General, 
succeeded  Mr.  Baron  Richards  in  the  office  of  Chief  Jus« 
ticeofCArx/^. 

VOL.  I.  X 
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,,,  "T^  KING8N0RTH  V.  VRETTON  AND  ANOTHER. 

Wednesday, 

Aprils?. 

A.  being conrict-  ThI9  was  an  action  against  the  defendants,  a  magistrate 

contrftiy  to"tSe     ^^  ^^  county  of  Kentf  and  his  clerk^  for  killiog  the  plains 

game  laws,  is  re-  ^ff^s  doer ;  and  was  tried  before  Lord  Chief  Baron  Tiom* 
quired  to  bring  °  ,  .         r       »  t  it 

his  dog  to  the       ^<^  at  the  last  assizes  tor  th^  county. — ^It  appeared  that 

"^S^^HtoJ^im-  *®  plaintiff  had  been  summoned  before  the  magistrate, 
mediately  shot:  on  a  charge  of  sporting  without  a  qualificationy  contrary 
giSate  wSjS!!'  ^<>the  game-laws,  and  was  convicted  of  that  offence  in 
tified  under  the    the  penalty  of  £5.    He  was  then  ordered  to  bring  his 

dogy  which  he  was  accustomed  to  use  in  killing  game^  to 

the  magistrate's  house ;  and  the  dog  being  prodncec^,  the 
defendants,  after  conferring  together  on  the  subject^  or- 
dered  it  to  be  shot,  which  was  immediately  done.  It  was 
contended  on  the  part  of  the  defendants,  that  by  the 
Stat.  5  yinn.  c.  14.  /.  4.  (a)  they  were  justified  in  thus  de- 
stroying the  dog ;  and  the  Chipf  Baron,  ccmcurring  in  that 
Opinion,  directed  a  nonsuit. 

The  Solicttor^General  now  moved  to  set  aside  thb  non- 
suit, and  contended,  that  though  the  magistrate  might 
have  taken  the  dog  to  his  own  use,  he  had  no  right 
to  order  it  to  be  shot ;  it  never  having  been  in  his  posses* 
sipn,  so  as  to  vest  the  property  in  him. 

Lord  Chief  Justice  Gibbs. — ^There  is  no  iloubt  hot  the 
ma^trate  had  a  right  to  take  the  dog  into  his  possession  \ 
neither  is  there  any  doubt,  that  having  so  taken  it,  all  the 


(a)  By  that  section  it  is,  amongst  other  thtng<i,  enacted, «'  that  if 
f  *^aoy  person  not  qualified  so  to  do,  shall  keep  or  use  ariy  greyhounds, 
"  &c.  or  any  engines  to  kill  and  destroy  the  game,  he  shall  forfeit 
**  upon  conviction  the  sum  o{  £&  ;  and  that  it  shall  be  lawful  for 
"justices  of  th(.  peace,  apd  Iqrdt  of  manors,  tp  take  away  game 
"  from  any  person  not  qualified  tb  kill  the  same ;  and  to  takeawa*f 
'*suck  dogtt  fieis,  or  other  engines  which  shall  be  in  (he  power  or 
"  custody  qjratnf  person  not  qualified  to  keep  the  same,  to  their  oscn 
"  proper  use,  without  being  accountable  to  any  person  for  ike 
"  same" 
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right  of  the  former  owner  ceased,  and  the  defendants 
could  not  be  called  to  an  account  for  any  thing  done  by 
them  afterwards.  At  the  examination  of  the  plaintiff 
before  the  magistrates  it  appeared  that  he  was  unlawfully 
poswssed.of  the  dog,  and  he  was  therefore  ordered  to  de-* 
liver  It  up  I  that  being  done,  the  magistrate,  after  he  had 
communicated  with  his  clerk  on  the  subject,  ordered  it 
to  be  killed ;  Undoubtedly,  therefore,  he  meant  to  exer- 
cise the  power  which  had  been  given  him  by  the  statute* 
..^The  rest  of  the  court  concurring  with  the  Chief  Ju$« 
tice, 

The  rule.was^efused* 


1814. 

KlVGSVORTK 

V, 

BaSTTON. 


KING  if.  JONBS. 

Tbis  was  ail  action  of  covenant,  in  which  the  plaintiff 
dedaredf  iis  son  and  heir  of  John  King  deceased,  against 
the  executors  of  Richard  Gr^th^  on  a  covenant  made  on 
the  7th  of  Octoter  1 794,  between  Thmas  Worge  of  the  first 
parti  Richard  Griffith  and  Mary  his  wife  of  the  second 
part,  and  John  King^  deceased,  of  the  third  part,  mtness- 
mg,  that  in  consideration  of  «£S00  paid  by  Jd)n  King  to 
Tbtmas  W'orge  in  discharge  of  a  mortgage  debt,  and  of 
£^bS  paid  to  Rohett  Griffith  and  his  wife,  Thmas 
W^mrge^  Inrith  the  cbiteent  of  Robert  Griffith  and  his  wife, 
did  bargain,  sell,  assign,  alien,  and  release }  and  Rtibirt 
Griffith  and  his  wife  did  bargain^  sell,  alien,  release,  and 
oonfmn  to  JUn  King^  his  heirs  and  assigns,  a  certain 
messuage  in  the  parish  of  Beachampton,  in  the  county  of 
RueUngham,  to  hold  to  him^  his  heirs  and  assigns,  for 
ever  ;  and  that  Richard  Griffiths  for  himself  and  his  wife» 
and  their  heirs,  executorii,  a||d  admiinistrators,  did  co« 
Tenant  with  John  King^  that  tj^ey,  their  heks,  &c.  would 

12 


Thunday, 
April  2%. 

On  a  covenant 
for  further  assur- 
ance,  where  ihe 
breach  happened 
in  the  time  of  the 
covenantee,  but 
the  damage  ac- 
crued to  the  heir; 
the  heir  ha»a  pre^ 
ferable  title  to  the 
executor,  to 
bring  the  action 
of  covenant. 
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i8l4.  do  all  acts,  &c.  for  the  further  assuring  of  the  said  mft^- 

"^T^^  suage  to  the  use  of  him,  his  heirs  and  assigns,  for  ever:—*' 

V.  That  John  King  entered,  and  was  sdsed  by  virtue  of  this 

grant,  and  being  so  seised,  died  on  the  1st  of  December 
1197,  whereupon  all  his  estate  and  interest  in  the  said 
hieissuage  came  to  the  plaintiff  as  hb  son  ^nd  heir,  and  he 
became  seised  thereof.    The  breach  assigned  was,  that 
John  KiHg  in  hid  lifetime,  viz.  on  the  lOtli  of  October 
1795,  did  request  Richard  Griffith  that  he  and  his  wiffe 
would  \tvf  a  fine,  to  pass  the  estate  to  the  said  John  Kmg^ 
his  heirs  and  assigns ;  but  that  the  said  Richard  Griffith  re- 
fused so  to  do :  By  iheans  whereof,  after  the  death  of 
Jokn  Kingt  and  before  the  commencement  of  this  suit, 
viz.  on  the  1st  of  Jum,  1810,  one  Isaac  Johnson,  devisee 
of  Mary,  the  wife  of  the  said  Richard  Griffith,  ejected 
the  plaintiff  from  the  possession  of  the  said  messuage, 
and  kept  him  so  ejected  from  thence  hitherto.    The 
defendants  pleaded,  /rst,  non  est  factum ;   second/ji  ho 
re<]uest  by  the  plaintiff's  father;  thirdly,  that  Richard 
Griffith  and  Mary  his  wife,  would,,  for  levying  the  said 
fine,  have  been  compelled,  and  compellable,  to  travel 
from  their  place  of  abode  to  the  court  of  Common  Picas 
at  Westminster ;  sind  on  these  pleas  issues  were  taken. 

At  the  trial  of  the  cause  at  Aylesbury,  at  the  spring  as- 
sizes,   I  SI  3,  before  Mr.   Serjt.   Marshall^  the  plaintiff 
proved  the  deed,  as  stated  in  the  declaration,  and  that 
his  father  had  applied  in  his  lifetime  to  Griffith,  to  levy 
a  fine,  who  promised  to  do  so,  but  that,  it  never  was 
levied.     It  also  appeared,  that  John  King  the  father  died 
in  1797,  Richard  Griffith  in  1804,  and  Mary  Griffith  iu 
1 805,  having  first  devised  her  real  estate  to  the  said  Iscuk 
Johnson^  who  filed  a  bill  in  equity  against  the  present 
plaintiff,  and  recovered  possession  of  the  premises,  by  a 
decree  of  tlie  court  of  Chancery.    Under  these  circum- 
stances, the  jury  found  a  verdict  for  the  pbintiff  for  JC955, 
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Veing  the  original  purchase  money,  together  with  <£iOO  1814. 

for  interest.  ^  JT;; 

Mr.  Serj t«  Shepherd ^{novr  Sdiettor^Generat)  and  Mr.  Serj t .  o. 

thsety  in  EasUr  ter  m ,  1 8 1 3,  moved  in  arrest  of  judgment^ 
on  tke  ground  that  the  covenant  having  been  broken  in 
the  lifetime  of  John  Kifig^  his  heir  could  not  maintain  an 
action  for  that  breach.  They  cited  Lucy  v.  Levington  (a)^ 
vhere  the  court  heid,  that  on  a  covenant  by  the  defendant 
with  the  testator,  his  heirs  and  assigns,  to  levy  a  fine,  the 
breach  having  taken  place  in  the  testator's  lifetime,  the 
action  was  well  brought  by  the  executor. 

A  rule  ni$i  was  accordingly  granted,  and  in  MUhaelmas 
term  last  Mr.  Serjt.  Stlion  shewed  cause*-<-He  contended, 
that  as  the  covenant  was  wjtb  John  King  and  hishefrs,7aid  as, 
though  tlve  bre^h  was  in  the  time  of  the  ancestor,  no  actual 
damage  had  accrued  till  after  his  death,  the  heir,  who  alone 
had  sustained  the  damage,  was  entitled  to  his  action ;  for 
if  the  fine  h^d  been  duly  levied,  the  heir  would  have  had  • 
the  land*     A  covenant  for  further  assurance,  or  to  levy  a 
fine,  he  said,  was  a  real  covenant,  and  therefore  was  one 
which  runs  witl^  the  land.    The  ancestor  had  entered 
and  remained  in  possession  till  his  death ;  the  effect  of 
the  breach  of  covenant,  therefore,  was  in  the  time  of  the 
heir,  for  t;ll  the  ancestor's  death  mn  constfiit  that  the  pos- 
session would  be  ever  disturbed. — He  cited  JP.  N.  B, 
145,  Fin.   Ab.  Covenant  H^  5. — '*  If  a  man  make  a 
covenant  by  deed  to  another  and  his  heirs  of  the  manor 
of  D,  &c. :  Now  if  he  will  not  do  it,  and  he  to  whom  the 
covenant  is  made  dieth,  his  heir  shall  have  a  writ  of  co- 
venant upon  that  deed  ;  and  also  his  assigns,  when  the 
covenant  is  made  to  him  and  his  assigns."    This,  he  said, 
was  a  general  rule,  and  applicable  to  all  cases.   It  made  no 
difference  whether  the  covenant  were  broken  in  the  life^ . 

(•)  1  Ventris  \lb\  S  Lcvinz  26. 
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S614.         time  of  the  testator  or  not,-<»In  MuUhnore  v.  Goodak  {a) 
^T^  the  defendant  covenanted  for  himself,  and  his  heirs,  with 

«•  the  feoffee,  his  heirs  and  assigns,  to  make  further  assur- 

*^*"*  ance ;  the  court  held,  that  this  covenant  went  with  the 
land)  and  that  therefore  th^  assignee  should  have  the  be« 
nefit  of  it. — In  JVctton  v.  C9oh  (^),  three  had  purchased 
jointly  in  fee^  and  each  covenanted  with  the  others  and 
their  heirs,  et  eorum  utroque^  that  the  survivor  of  thexn 
would  make  such  conveyance  to  the  heirs  of  the  others 
as  they  should  devise  :  It  was  held  that  this  covenant  was 
peremptory  on  the  survivor,  and,  though  not  annexed  to 
the  land>  went  to  the  heir,  i^rho,  on  tender  of  a  conveyance, 
and  refusal  to  execute  it,  might  immediately  sue.  He 
also  cited  Palmef^s  Reports  558,  to  shew  that  {f  one  co- 
venant with  A.  and  his  heirs^  to  convey  land  to  him  and 
his  heirs,  there  the  feoffment  shall  be  to  the  beir ;  for 
the  heir  shall  have  covenant. — As  to  the  case  of  Lucj 
V.  Levington,  which  had  been  cited  by  the  other  side^ 
that  only  proved  that  the  executor  might  brine  the  action ; 
but  that,  he  said,  was  not  the  point  in  dispute ;  the  ques-» 
tion  was,  whether  the  heir  were  not  entitled  to  sue. 

Mr.  Serjt.  Sbepherdi  and  Mr.  Sqrjt.  Blosset^  contrite  in- 
listed  that  this  case  differed  essentially  from  those  which 
had  been  cited  on  the  part  of  the  plaintiff.  They  said, 
there  was  a  distinction  to  be  taken  between  covenants 
broken,  and  th^se  which  had  not  been  broken. — A  co- 
venant for  further  assurance,  they  admitted,  ran  with  the 
land ;  but  a  covenant  broken  did  not,  as  to  the  identical 
breach,  run  with  the  land.  A  covenant  for  fufther  as- 
surance was  broken  as  often  as  it  was  refused ;  the  co- 
venantor being  bound  to  do  all  acts,  toths  qiisiiffy  which 
he  should  be  required  to  do  (r).  The  meaning  of  a  co- 
venant running  with  the  land  was,  that  the  covenantee 

(fl)  Cro.  Car.  603,  506.— (6)  Dif.  337-  b, (c)  Com.  Dig. 

iii.  Condition.  H. 
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should  hzve  damages  for  the  covenant  broken  daring  his  1814. 

lifei  and  the  heir  for  breaches  which  occurred  in  his  Ki^ 

time:  In  this  case,  therefore^  John  King  the  ancestor  v. 

inig^t  have  sued  for  this  breach  in  his  lifetime;  the 
present  plaintiff  could  only  sue  for  hreaches  which 
hajqpened  subsequently  to  his  father's  death,  which, 
took  place  in  1797 ;  the  original  covenantor  did  not  die 
till  1804';  the  plaintiff  was  in  possession  for  the  whole  of 
that  period;  he  might  therefore  have  made  a  new  re- 
quest, and  if  that  had  been  refused,  he  might  then  have 
brought  his  action ;  having  neglected,  however,  to  make 
any  such  request,  and  declared  on  the  covenant  made  to 
his  fiither,  and  on  a  breach  in  hi^  father's  lifetime,  he 
had  only  his  own  neglect  to  complain  of. — The  right  of 
action,  they  contended,  must  be  complete  to  the  person 
suing :  Here,  though  the  damage  consisted  in  the  evic- 
tion, the  refiisal  to  levy  the  fine  constituted  the  breach. 
The  cases  which  had  been  cited  from  Cro.  Car.  and 
Palmer's  reports,  only  established,  that  where  one  cove- 
nants to  enfeoff  a  man  and  his  heirs,  the  heir  may  take  ad* 
vantage  of  it ;  but  they  distinguished  the  case  of  a  feoff- 
meht  from  that  of  a  covenant  for  further  assurance,  because 
in  the  latter  case  there  was  no  breach  uptil  there  had 
been  a  request  and  refusal ;  as  a  covenant  for  quiet  en* 
joyment  is  not  broken  till  eviction: — ^Not  so  on  a  covenant 
that  a  man  has  a  title  to  convey,  for  there  the  covenantee 
may  sue  at  any  time ;  because,  if  the  covenantor  fail  in 
his  title,  the  covenant  is  always  broken,  without  reference 
to  any  particular  breach.  They  distinguished  the  case 
of  fFotton  V.  Cooki  from  that  before  the  court,  by  the  cir« 
cumstance  of  the  parties  to  the  covenant  in  the  former 
case  being  parceners*-— On  the  authority  of  Lucy  v.  Lev^ 
ingtonTibove  cited,  they  concluded  that  if  the  testator  could 
have  sued,  the  right  of  action  devolved  on  his  executors. 
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Lord  Chief  Justice  Mansfield. — There  is  no  donbtbat 
the  testator  might  have  recovered  the  whole  valuet  iude» 
the  defendant  would  liaye  assured  the  estate  to  him. 

The  court  took  time  to  consider  of  this  question ;  and 
on  this  day,  Mr.  Justite  Heqik  (Lord  Chief  Justice  J^£ans^ 
^//having  resigned  since  the  case  was  argiied)  delivered 
the  opiniofn  of  the  court. 

The  question  in  this  ca^e  ist  whether  the  heir  at  law 
be  entitled  to  recover.  It  is  admitted^  that  a  covenant  for 
further  assuraiice  rti4s  with  the  land :  The  heir  therefore 
tnight  call  on  the  covenantor  to  levy  a  fine;  certainly  to 
reverse  any  judgment.  It  appears  that  the  plaintiflfs 
father  wais  a  willing  purchaser,  and  gave  time  to  the  co- 
venantor to  levy  the  fine.  Und6r  these  circumstances^ 
we  are  of  opinion,  that  the  heir  has  a  preferable  title  to 
bring  this  aaion.  He  represents  his  ancestor  in  the  real 
estate,  in  the  same  way  as  the  executor  represents  his  tes- 
tator with  regard  to  his  personal  property.'  As  to  the  au- 
thorities which  were  cited  :-^In  the  case  from  F-  -OT.  A 
the  covenantee  might  have  brought  his  actioui  yet  the 
heir  had  it  in  pteference  to  the  executor*  In  Weitvf 
▼.  Cocli^  the  heir  Was  also  held  to  be  entitled  to  bis'iictipn, 
tmd  that  decision  vras  affirmed  on  a  writ  of  error  in  tb^ 
Kifi^s  Bench, — ^There  is  a  more  recent  case  oiKingdoH  v. 
No^U  (a),  which  was  decided  last  Easter  term  in  the  Kings 
Benchj  where  the  court  held,  that  an  executrix  could  not 
support  an  action  on  a  covenant,  ^'  that  the  defendant,  at 
the  time  of  executing  the  deed,  was  seised  in  fee  and  lu^d 
a  right  to  convey,''  without  shewing  some  special  da« 
mage  to  the  testator  in  his  lifetime  \  or  that  the  plaintiff* 
claimed  some  interest  in  the  premises. — The  case  oiLucy 
V.  Levinpon  is  very  distinguishable  firom  the  present. 


(a)   1  Maule  and  5^/.  355; 
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^ecme  there  the  damage  was  susUmed  in  the  time  of  the  ]^14« 

anceitor.    There  must  therefore  be  judgment  for  the  ^^ 
pbindff.  p. ' 

Rule  discharged,  ^''''"' 


.  GRAVES  V.  EADES.  Thursday, 

4\pnl  28. 

Me.  Serjt«  Faughan,  in  the  last  termt  obtained  a  rul^  If  ihe  plaintiff 

calling  upon  the  plaintiff  to  shew  cause,  why  the  execution  ^^it,tjvdy  ^^^^ 

which  had  been  issued  and  executed  in  this  cause  should  the  debt  and  coits 

not  be  set  aside,  on  the  ground  that  the  action  had  been  f-^"  i*n"order"to 

settled  between  the  plaintiff  and  the  defendant.    It  ap-  **5^^"«*  ihcplaio- 

peared  by  the  affidavits,  that  the  plaintiff  had  obtained  his  cosu.  the 

judgment  against  the  defendant  for  the  ?um  of  <£l09-:  5s.  P'ain»>ff'«  a"or- 
^    o       .    ^n,  ^  ney  cannot  sue 

damages  and  costs,  and  that  while  the  sheriff  was  in  po&-  out  a  second  ex« 
session  of  the  defendant's  goods  under  a- writ  of  Ustatum  Mmcjuda^nc^^^^ 
JliTi  facias,  yfbich  had  been  issued  on  the  judgment  on  levy  his  costs,  but 
the  22d  of  yanuary,  the  defendant  applied  to  the  plain-  cou^t.^     7  o    e 
tiflTs  attorney,  offering  to  settle  the  action ;   that  the 
attorney  refused ;  upon  which  the  defendant  went  to  the 
plaintiff  himself,  and  paid  him  the  debt  and  costs,  partly 
in  cash,  and  partly  in  acceptances,  taking  a  receipt  frocti 
him  for  the  amount;  and  having  paid  the  sheriff's  pound- 
age and  other  fees,  obtained  possession  of  his  goods. 
On  the  4th  of  February  the  defendant  received  a  notice 
in  writing  from  the  plaintiff's  attorney,  informing  him 
that  as  he,  together  with  the  plaintiff,  had  caused  the 
sheriff  to  withdraw  from  the  possession  of  his  effects 
wi^out  the  consent  of  the  plaintiff's  attorney,  and  with- 
out his  costs,  amounting  to  £59  :  S/.  being  first  paid ;  unr    . 
less  they  were  paid  before  the  7th  of  February,  iie  should 
pjroceed  for  the  recovery  thereof.    The  costs  not  being 
paid  on  the  7th  of  February,  the  plaintiflfs  attorney,  on 
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1814/         the  9th  of  the  same  month,  sued  out  another  writ  of 
Gray's        teiiatum  fieri  facias  agauist  the  defendant,  upon  the  same 
V.  judgment,  indorsed  to  levy  «£59  :  ^s.^  by  virtue  of  which 

^'''*'         the  sheriff  entered. 

The  Soliciiar^eniral  shewed  cause  against  the  rule  on 
an  affidavit  of  the  jriaintiff's  attorney,  that  he  believed 
the  payment  to  have  been  made  by  collusion  between 
the  plaintiff  and  the  defendant,  in  order  to  defraud 
him  of  his'  costs  f  and  he  cited  the  case  of  Welsh  v. 
Hole  (^),  where  Lord  Mansfield  held  that  if  an  attorney 
give  notice  to  the  defendant  not  to  pay  the  debt  till 
his  bill  be  discharged,  payment  by  the  defendant,  after 
such  notice,  would  be  in  his  own  wrong,  and  would 
be  like  paying  a  debt  which  had  been  assignedf  after 
notice;  and  in  Read  v.  Dupp&  {h\  the  court  of  Kinff 
Bench  held  that  if  the  defendant's  attorney  pay  to  the 
plaintiff  his  debt  and  costs  after  notice  irem  the  phintiff's 
attorney,  he  will  be  liable  to  pay  to  the  latter  the  amount 
of  his  lien  on  such  debt  and  costs. 

Lord  Chief  Justice  Gibbs. — In  the  present  case  there 
bad  been  one  execution,  which  was  got  rid  of  by  the  set- 
tlement between  the  plaintiff  and  the  defendant.  The 
plaintiff*s  attorney  then  takes  out  a  second  execution ; 
should  be  not  rather  have  moved  the  court  for  a  rule  to 
shew  cause  why  the  defendant  should  not  pay  him  his 
bill  of  costs  ?  Is  there  any  case  where  it  has  been  decided 
that  an  attorney  may  take  out  execution  in  his  client^s 
name,  against  the  consent  of  that  client  ?  He  has  chosen 
to  deal  for  himself,  instead  of  applying  to  the  .court ;  this 
cannot  be  allowed. 

Per  Curiam. — ^Rule  absolute,  the  defendant  engaging 
to  bring  no  action  (r ). 

(tt)  Dong,  238.  3d  edit. {h)  6  T.  R.  36l. (c)  See  Ttdd:^ 

Practice,  p.  392.  &ih  ediu 
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1814. 
TOMKIN8  V,  VILTSHIRS,  Friday,  April  Sg, 

This  was  an  action  to  recover  the  sum  of  ^104  on  a  Assumpsit  lies  tq 

balance  of  accoants.    The  plaintiffs  were  bankers,  with  u^of  IJ^^er's 

whom  the  defendant  had  kept  cash.    In  1808  a  balance  account,  however 

was  struck)  and  from  that  time  till  1811  many  sums  had  be ;  and  the  plaint 

been  paid  in  and  drawn  out,  without  a^y  balance  havin?  \^^  ^"  *"J;*^  ^*'® 
'^  '  .       *•  IS  not  obhged  to 

been  struck  \  and  it  was  then  found  that  the  defendant  bring  account, 

was  indebted  to  the  plaintiffs  in  the  sum  sought  to  be 
recovered  in  the  present  action. 

The  cause  was  tried  befor«  Mr.  Baron  Richards,  at  the 
last  assizes  for  the  county  of  Sussex,  when  it  was  objected 
on  the  part  of  the  defipndant,  that  it  ought  to  have  been 
an  action  of  account,  and  not  assumpsit,  on  the  authority 
of  Scott  V.  M*Ittt6sb  (a\  where  on  assumpsit  to  recover 
the  balance  of  an  account  which  bad  been  running  be- 
tween the  parties  for  several  years,  and  which  consisted 
of  several  thousand  items,  Lord  ElUnlforougb  held  that 
an  action  of  account  was  the  proper  remedy,  upon  which 
the  plaintiff  submitted  to  a  nonsuit.  Uttcoln  v.  Parr  {b) 
was  also  cited,  and  GUhrt^s  Ewdence^  p.  1 69, 6th  edit  where 
it  is  laid  down  that  *'  on  indebitatus  assumpsit  no  evidence 
can  be  given  of  an  account  current,  because  such  examina- 
tion would  be  top  tedious  upon  issues ;  and  therefore  ikpon 
this  case  an  action  of  account  is  provided,  &c.''  The 
learned  Judge  was  desirous  than  the  cause  should  go  to  a 
jury,  but  reserved  this  question  for  the  consideration  of  the 
court.  The  SoIicitor'General  accordingly  now  moved  to 
set  aside  the  verdict,  and  enter  a  nonsuit  on  this  ground, 
and  he  referred  to  the  cases  above  cited. 


(a)  2  Camp.  238.— <^)  «  Eeb.  781. 
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1814.  Lord  Chief  Justice  Gibbs. — A  sad  use  is  made  of  thesd 

—  '^''^  nhiprius  cases.     Scott  v.  Mcintosh  was  a  case  which  never 

V.  could  have  been  tried ;  and  there  is  a  decency  in  counsel 

vv  ILT8HIRB.  jjj  jj^j  pregging  such  cases  to  a  conclusion.  The  founda- 
tion of  an  action  of  account  is  that  the  party  wants  an  aco* 
count)  ^nd  is  not  able  to  prove  bis  items  without  it.  But 
if  he  can  prove  that  a  certain  sum  has  been  received  in  so 
many  different  payments,  and  that  a  certain  other  sum 
has  been  paid  om^  in  so  mai\y  othier  different  payments, 
the  remainder  i$  certainly  money  ^ad  and  received. 
Where  would  you  stop  ?  On  the  principle  which  you^e 
endeavouring  to  establish,  no  action  could  ever  be  brought 
by  or  against  a  banke^,  except  an  action  of  accouQt. 
Per  Curiam^ 
'  Rule  refused  {fi)% 


(a)  See  Conu  Dig*  tit.  action  on  the  case  on  assumpsit  {A,  ].]• 
where  it  is  laid  down  that  assumpsit  lies  in  every  case  where  account 
would  lie ;  and  refers  to  1  Salk,  g,  the  case  of  Wtlkin  v.  Jfllkin, 
where  on  assumpsit  for  the  proceeds  of  a  box  and  'Koods,  which  the 
defendant  promised  to  dispose  of  bl5fbnd  sea,  and  accoimt  (or  them 
to  the  pbintiffi  it  was  objected  that  it  ought  to  have  been  an  «c-  n 
tion  ot account;  but  the  objection  was  overruled,  and  Lord  Chief 
Justice  Holt  said,  **  Tlicre'is  some  inconvenience  in  giving  a  long 
rambling  account  in  evidence  to  a  jury  :  But  wherever  one  acts  as 
bailiff,  he  promises  to  render  an  Account.**    This  case  is  also  reported 
in  Show,  7 1 ,  Comb.  \4Q,  in  whi^h  latter  report  Lord  Holt  is  staled  to 
have  said  that  it  would  be  inconvenient  to  permit  an  assumpsit,  by 
reason  of  the  trouble  and  length  of  accounts  r  But  Mr.  J.  Dolben  held 
that  case  would  lie,  bep^uise  account  was  a  tedious  and  troublesome 
'action.    Adjournatur.    The  samp  case  is  likewise* reported  in  Cartk. 
eg.   There  three  of  the  judaes  are  said  to  have  held  that  the  action  of 
assumpsit  would  lie:  But  Lord  Holt  doubted,  and  told  the  plaintiff 
he  would  not  permit  him  to  give  all  the  account  in  evidence,  or  to 
•enter  into  the*  particulars  thereof,  but  that  he  should  direct  his 
proof  only  as  to  the  damages  sustained  for  not  accounting  according 
to  the  promise  ;  for  he  would  not  travel  into  the  account  in  sucn 
actions.    The  reporter  adds, — Note,  the  trial  was  to  be  before  him 
at  the  sittings. 
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16H. 

FOLEY  V.   MOLINE.  Friday,  April  «g. 

This  action  was  brought  to  recover  the  amount  of  the  '^*/*'".^.®^* 
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defendant's  subscription  to  a  policy  of  insurance,  which  noi,  in  geneMl.  a 
was  effected  the  3d  of  Novtmber,  1 8  la,  by  Messrs.  O/iwand  "'"""V'ilfL^' 
Britten,  as  agents  for  the  plaintiff*,  on  the  ship  Ifew  Success^  municaied  to  the 
at  and  from  roughall,  a  port  on  the  south-^ast  coast  of  ce^p^^^^ 
Ireland^  to  Weymouth.     At  the  trial  %f  the  cause  at  the  a  missiog  ship, 
sittings  after  last  Hilary  term  at  GkUdhall,  before  Lord 
Chief  Jastice  GiUs,  it  appeared  that  the  plaintiff*  had 
written  from  Lismon^  near  Tougball^  on  the  25th  of 
Orfsfer,  1810,  to  a  Mr.  Hyde  at  Weymouth^  to  the  follow- 
ing  effect:  **  On  receipt,  you  will  please  to  order  an  insur- 
"  ance,  should  the  vessel  not  arrive  before  you  receive  this 
**  letter.    The  vessel  will  sail  this  evening  or  to-morrow.*' 
Mr.  Hyde  received  this  letter  on  the  1st  of  November ^  aiid 
on  the  2d  he  wrote  to  Messrs.  OUve  and  Britlen^  in  Lon- 
de/if  to  effect  the  insurance,  without  sending  them  a  copy 
of  the  plaintiff's  letter,  or  communicating  the  contents 
of  it  to  them.    The  policy  was  effected  on  the  3d  of 
November  \  the  ship  had  sailed  on  the  25th  of  October ^  and 
on  the  28th  was  off*  Weymoitthi  when  she  was  driven  by 
stress  of  weather  upon  the  French  coast,  and  was  thef^ 
stranded  and  captured.     Mr.  Serjt.  Best^  for  the  defend- 
ant, objected  that  the  plaintiS^s  letter  to  Hyde  ought  to 
have  been  communicated  to  the  underwriters ;  and  he 
tited  Wrllet  v.  Glover  {a)y  where  on  a  policy  on  goods 
from  Berderygge  t6  London^  effected  by  the  consignees  on 
the  13th  of  December,  without  communicating  a  letter  re- 
ceived by  them  the  day  before,  dated  the  30th  of  November , 
infiinning  them  that  the  ship  would  sail  the  next  day, 
3nd  directing  them,  if  she  should  not  be  arrived,  to  effect 

(a)  1  N,  It  14. 
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the  insurance  as  low  as  possiblei  the  court  held  that  this 
was  a  material  concealment,  though  the  ship  did  not  in 
fact  sail  till  the  24tli  of  December.  The  Chief  Justice,  how« 
eter,  said  that  that  was  the  case  of  a  missing  sUp;  but  in 
the  present  case^  as  it  was  proved  that  the  usual  time  for 
{>erforming  the  voyage  in  question  was  eight  or  ten  day% 
and  as  the  tim6  which  had  elapsed  between  the  day  when 
the  ship  wsis  ext>ected  to  sail,  and  in  fact  did  sail,  and  that 
on  which  the  policy  was  effected,  was  onl^  nine  days,  his 
lordship  held  that  she  was  not  to  be  considered  as  a 
missing  ship,  and  therefore  directed  a  verdict  for  the 
^  plaintiff! 

Mr.  Serjt.  Sesi  now  moved  that  this  verdict  should  he 
set  aside^  and  a  new  trial  granted ;  and  contended  that 
though  the  letter  should  have  arrived  before  the  ship 
could  have  been  reasonably  expected,  it  might  sometimes 
be  necessary  to  shew  it;  and  that  the  tim^  of  the  ship^s  sail- 
ing was  a  material  iact^  even  though  shd  could  not  be 
considered  as  a  missing  ship* 

Lord  Chief  Justice  Gibbs, — I  Was  of  opinion  at  thd 
trial,  that  if  the  ship  were  out  of  time,  the  letter  shoulcl 
have  been  conununicated,  but  not  otherwise.  The  lettef 
came  by  a  different  conveyance  from  the  shiff,  for  it  came 
partly  by  land  *,  it  was  a  chance  therefore  which  would 
arrive  first.  Circumstances  may  make  it  necessary  td 
communicate  the  time  of  a  ship's  sailing,  but  I  saw  noncf 
in  this  case. 

Mr.  Justice  Heath. — ^We  cannot  say,  as  a  general  rulei 
that  the  time  of  a  ship*s  sailing  is  a  necessary  circumstance 
to  be  communicated. 

Mr.  Justice  Chambrb  and  Mr.  Justice  Dallas  con« 
curred,  and  the  rule  was 

Refused. 
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GIBSON  V.  SBBVICE  (a).  Friday,  April  29. 

This  actioA  was  brought  on  a  policy  of  insurance,  which  A  neutral  ship 

was  effected  on  the  30th  of  May^  1806,  on  the  Anurkdn  meot  a  Bn&h  ' 

dup  Washington^  at  and  •  from  her  arrival  twenty-four  l^}' »"  ^if^if'!? 
'^  .^      '  -^  receive  prohibited 

hours  on  the  coast  of  Africa^  during  her  stay  and  trade  goods  from  her,  is 

there,  and  till  the  delivery  of  her  cargo  at  Charkstm,  in  o^SSSlISSS 

iwih  Carolina.    The  ship  sailed  from  Liverpool  on  the  ofthcneoual, 

2d  of  June^  arrived  in  August  in  the  river  Congo^  and  ^^>g)|  ^hip 

durine  her  stay  there,  on  the  9th  of  August y  was  taken  f h<wW  have  a 
1      ,       «  .  -.  ^  T,  .  .  •       .  •  ,      ,       licence  to  export 

by  the  Prtnce  cf  Orange^  Bntish  pnvatcer,  and  by  her  them  for  the  par* 

curried  to  Surinam^  where  she  was  condemned.    The  loss  F^ of  ^«<ling 

was  averred  to  have  been,  1st,  By  unlawful  seizure;  £dly. 

By  barratry.    At  the  trial  of  this  cause,  at  the  sittings 

after  last  Hilary  term,  before  Lord  Chief  Justice  GiUs  at 

Guildhall^  it  appeared  in  evidence  that  the  ship  Croydon 

had  carried  out  gunpowder  and  muskets  in  concert  with, 

and  to  be  delivered  to,  the  supercargo  of  the  Washing-' 

ton  (i).**Mr.  Serj t.  Lensy  for  the  defendant,  contended,  that 

the  Washington  being  thus  ccmnected  with  the  Croydon  iu 

tliis  transaction,  the  plaintifis  could  not  recover  without 

shewing  it  to  have  been  legal. 

Mr.  Seijt .  Best  for  the  plaintiffs,  then  insisted,  that  it  was 

incumbent  on  the  defendant  to  shew  that  the  conduct  of 

the  Croy(bn  was  illegal,  because,  by  the  proclamation  of 

the  11th  May,  1803  (r),  she  had  a  right  to  take  out 

pounder  and  arms  on  giving  the  proper  bonds  to  the  com* 

nussioners  of  the  customs ;  that  the  defendant  therefore 


(a)  See  the  case  of  Cihson  v.  Mair^  ante,  p.  39,  which  was  an 
action  on  the  same  policy.- — {b)  See  siat.  Sg  Geo,  2.  c.  16.,  and 
33  Geo.  3.  c.  2.— ^(c)  Fid.  tuprd,  p.  40,  note  (b). 
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18U-         should  prove  that  these  bonds  had  not  been  given :  BixU 
GiuaoK        supposing  the  conduct  of  the  Croydon  to  have  been  illegal, 
V.  it  did  not  follow  that  tke  Washikgt$H  had  been  engaged 

in  the  transaction  so  as  to  warrant  the  capture.  It  would 
be  a  great  extension  of  the  act  to  say  that  it  was  to  be 
enforced  against  a  ship  which  had  noti  by  her  own  mis* 
6[>nduct,  brought  herself  within  the  act. 

The  Chief  Justice  was  of  opinion  that  ihe  plaintiffi 
could  not  support  this  action.    He  said  th^lt  the  legisla- 
ture meant  to  exclude  any  one  from  exporting  arins  with* 
out  their  licence ;  that  permission  had  been  given  to  all 
ve^els  going  to  the  coast  of  Africa^  to  export  arms 
For  the  purpose  of  trading  on  that  coasit,  but  that  it  was 
Unlawful  to  export  arms  for  any  other  purpose ;  and  in 
order  that  the  commi^ioners  might  be  certain  that  this 
Was  the  purpose  for  which  they  were  exported,  bonds 
were  required  which  would  never  be  given  up  without  a 
certificate  of  their  having  been  so  employed.    In  this  case 
the  goods  had  been  carried  out  under  pretence  of  trading 
with  them  on  the  coast  of  Afrt<n^  when  in  fact  they  were 
taken  for  the  purpose  of  delivering  them  to  the  Washing-' 
ion.    The  consequence  of  this,  if  legalized,  would  be,  that 
tlie  owners  of  the  Washington^  or  any  other  ship,  might 
export  any  quantity  of  arms  to  America ^  without  being 
answerable  to  govemmerit,  or  to  those  who  might  have 
given  security  for  them  at  the  custom-house.    It  was 
clear y  he  said,  that  such  was  the  intention  of  these  parties: 
This,  therefore,  was  not  the  exportation  for  which  the 
bonds  were  given.    The  proprietor  of  the  arms  and  pow- 
der could  not  have  maintained  an  action  against  the  owner 
of  the  Washington  for  the  value  of  them,  because  he  was 
practising  a  fraud  on  this  country;  and  if  the  owners  of  the 
fFashington  were  aware  of  the  illegality  of  this  transaction 
and  were  conniving  at  it,  it  followed  that  the  insurance 
must  be  iUegal.    She  might  have  intended  to  have  dis* 
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posed  of  the  goods  honAfide  on  the  coast  of  Africa^  but  it  1814* 

was  enough  for  the  support  of  his  lordship's  opinion,  that        gTbTon 
she  had  had  it  in  her  power  to  do  otherwise.  ^    v. 

A  nonsuit  was  entered,  with  liberty  to  the  plaintiff  to 
more  to  set  it  asidb. 

Mr.  Serjt.  Best^  accordingly,  now  moved  for  a  rule  to 
shew  cause  why  the  nonsuit  should *not  be  set  aside  and  a 
new  trial  granted:  The  statutes,  he  said,  had  pronounced 
sentence  only  against  the  offending  ship.  In  this  case  the 
<{uestion  was,  which  was  the  offending  ship  ?  Certainly  not 
both  of  them.  In  construing  a  penal  act,  the  court  would 
hardly  say  that  the  ship  which  carries  out,  and  that  which 
receives  prohibited  goods,  are  both  liable.  Suppose  the 
Waslnngton  had  been  captured  before  her  arrival  in  the 
river  Congo\  it  would  have  been  no  ground  of  condemna- 
tioD,  that  she  had  made  an  illegal  agreement  with  the 
Crojdon  :  If,  then,  she  could  not  have  been  captured  on 
her  passage,  nehher  was  her  condemnation  legal  after  her 
arrival,  because  the  offence  which  incurred  the  forfeiture 
was  the  carrying  out  the  powder. 

Lord  Chief  Justice  Gibbs. — ^The  act  for  which  she 
was  condemned  was  the  carrying  into  execution  an  illegal 
contract. 

Mr.  Justice  Heath. — ^The  condemnation  was  legal, 
and  therefore  the  plaintiff  was  not  entitled  to  recover. 

Mr.  Justice  Chaicbrb, — This  transaction  was  in  fraud 
of  the  laws  and  policy  of  this  country  $  the  plaintiff  there- 
fore was  properly  nonsuited. 

Mr.  Justice  Dallas. — ^The  agreement  was  completed 
in  England;  and  it  was  in  the  execution  of  that  illegal  con- 
tract that  this  transaction  took  place. 

Rule  refused. 


VOL.  I, 


122  CASES  IN  KAST£tl  TXRMi 

1814« 

Sbturday^  AMDRBW  V.  MO0REHOU8E. 

April  30. 

^tfw^iwSdcr-  This  was  an  action  of  assumpsit^  and  the  first  count  ot 
ationthat^.        the  declaration  stated  that,  in  consideration  that  the 
bwifdhisshipB.**  plaintiff  would  take  on  board  the  ship  Queen  CbarlOUf 
good8,forthepur.  belonging  to  the  plaintiff,  42  casks  of  wine,  to  be  carried 
«Dc«,B.  woSd     firom  London  to  the  Cape  of  Good  Hope^  the  defendant 
KrddiTcrhS  promised  to  pay  the  plaintiff  at  the  rate  of  £5  per  ton, 
to  him  the  bills    on  delivery  to  the  defendant  of  the  proper  bills  of  lading 
JhauhifisTSdid  fo'  ^t«  s^d  casks;  and  averred  that  the  plaintiff  did 
contract ;  and      take  the  said  42  casks  of  wine  on  board,  to  the  intent 
the  carriage  of  the  that  the  same  might  be  delivered  as  aforesaid,  and  did 
goods  is  recover-    deliver  proper  bills  of  lading  to  the  defendant  for  the 
on  the  loading     ^e;    and  that  the  said  ship  afterwards  sailed  from 
th:"«;ilbS'^.  -C^«»withthe»aidca8k8onboard,uponthesaidvoyage. 
formed  or  not.      The  second  count  stated  that»  in  consideration  that  the 
plaintiff  would  take  the  42  casks  of  wine  on  board,  and 
deliver  the  bills  of  lading,  the  defendant  promised  to  pay 
at  the  rate  of  £5  per  ton,  when  he  should  be  thereto 
requested.  .  The  third  count  stated  that,  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  had 
taken  the  42  casks  of  wine  on  board,  and  had  delivered 
the  bills  of  lading  to  the  defendant,  he,  the  defendant,  un- 
dertook to  pay  the  plaintiff  at  the  rate  of  £5  per  ton  on 
request.    There  was  also  a  count  upon  a  quantum  mermt 
for  work  and  labour,  a  common  count  for  freight^  and 
the  money  counts* 

At  the  trial  of  the  cause  at  the  sittings  after  last  Hilary 
term,  before  Lord  Chief  Justice  GMs,  at  GtdldbaU,  it  ap- 
,  peared  to  have  been  agreed  that  the  money  should  be 

paid,  not  ^  freight^  in  the  usual  acceptation  of  the  word, 
where  it  is  paid  on  the  delivery  of  the  goods  at  the  port 
of  destinatioui  but  for  a  sum  to  be  paid  at  the  time  of 
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jhitting  the  goods  on  board :  That  there  was  an  increase  of         1814, 
ilptrcent.  on  a  Toyage  from  London  to  the  Cape  of  Good  ^"^^      ^ 

Hofe^  when  the  monej  was  paid  on  the  delivery  of  the  0. 

goods  at  the  end  of  the  voyage;  the  premium  being  then  Moorbhouii. 
7  per  cent,  J  and  only  5  per  cent,  when  paid  in  London :  It 
was  also  proved,  that  the  defendant,  on  being  applied  to 
ibr  the  money,  answered,  that  the  time  of  credit  had  not 
then  elapsed;  but  promised  to  pay  it  on  a  certain  day, 
without  reference  to  the  ship's  arrival  at  the  Cape.    The 
plaintiff  admitted  that  the  ship  was  lost  on  her  voyage^ 
oSBeacbey  Head. — ^Mr.  Serjt.  Best,  on  the  part  of  the  de- 
fendant, contended,  on  the  authority  oiMasbeter  v.  BulUr 
(tf)}  that  the  plaintiff  must  be  nonsuited.    In  that  case^ 
the  plaintiff  declared  that,  in  consideration  that  he  had 
undertaken  to  receive  the  defendant's  goods  on  board  his 
ship,  to  be  carried  from  London  to  Lisbon^  the  defend- 
ant ^omised  to  pay  a  sum  of  money  on  the  shipment  of 
the  goods.     The  ship  was  lost  in  her  passage ;  and  the 
evidence  of  this  alleged  contract  consisted  in  the  bills  of 
lading,  some  of  which  stated  that  the  goods  were  to  be 
delivered  at  Lisbon^  freight  fir  the  ^aid  goods  being  paid  in 
London  i  others  stated,  on  the  shipper^ s  paying  freight  fir  the 
laid  goods  in  London. — ^Lord  EUenborougb  held  that  these 
words  only  meant  that  the  freight  should  be  paid  in 
London^  instead  of  at  Lisbon^  and  that  they  did  not  dis- 
pense with  the  performance  of  the  voyage ;  and  that,  if 
the  defendant  had  paid  the  freight  upon  the  shipment, 
he  might  have  recovered  it  back.    He  also  cited  Clarke 
and  another  v.  Do  Druisina  (^),  in  which  case  Lord  Chief 
Justice  Mansfield  held  that  the  plaintiff  could  not  support 
an  action  for  freight  on  goods  shipped  in  London  for 
Lisbon,  on  the  ground  that  the  voyage  had  not  been 


(a)  I  (kmp.  84."— (I)  C.  P.  Sittings  after  7Wnt/y,  41  Geo.  3« 
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performed ;  though  the  contract  was>  that  the  freight 
should  be  paid  in  London, — ^The  Solicitors-General  and 
Mr.  Serjt.  Vaugban  contri^  distinguished  this  from  the 
case  of  Mashettr  v.  BulUr,  because  in  that  case  the 
contract  was  notj  as  here,  that  the  money  should  be 
paid  immediately  on  the  delivery  of  the  goods;  the 
question,  they  said,  turned  merely  on  the  bills  of  lading. 
They  cited  Blakey  v.  DiMn  (0),  as  an  authority  to  shew 
that,  by  special  agreement,  the  price  of  the  carriage 
of  goods  might  be  made  payable  on  their  being  shipped ; 
the  receiving  them  on  board  being  a  sufficient  considera^ 
tion  on  which  to  found  a  promise  to  pay  immediatelyj 
though  it  could  not  be  recovered  by  the  name  of  freight : 
And  it  was  on  the  authority  of  this  case,  they  said,  that 
%he  plaintiff  had  framed  his  declaration.  This,  they  con- 
tended, was  merely  a  mode  of  shifting  the  insurance  from 
the  carrier,  to  the  consignor  of  the  goods  }  and  the  only 
question  in  the  case  was  for  the  jury's  consideration, 
viz.  whether  such  were  the  intention  of  the  parties.  The 
Chief  Justice  concurred  in  the  opinion  that  this  was  a 
question  for  the  jury,  and  that  this  case  was  distinguish- 
able from  that  of  Masbeter  v.  Buller,  because  in  the  pre- 
sent case,  the  special  agreement  to  pay  the  money  im- 
mediately on  loading  the  goods,  precluded  the  idea  of 
tjxe  payment  depending  on  a  future  event :  His  lordship 
accordingly  directed  a  verdict  for  the  plaintiff,  withliberty 
to  the  defendant  to  move  to  set  it  aside. 

Mr*  Serjt.  Best  now  moved  to  enter  a  nonsuit,  contend- 
ing  that,  though  the  agreement  might  be,  that  the  carriage 
of  the  goods  should  be  paid  for  in  advance ;  and  though 
there  would  be  nothing  illegal  in  such  a  contract,  yet  it 
was*  inconsistent  with  the  policy  of  the  law  relating  to 
carriers,  to  allow  of  a  contract,  by.  which  the  carriage  of 


(a)2  J?,  and  P.  321. 
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goods  should  be  paid  for  irrecoverably,  whether  delivered  1814.^ 

or  not.    The  money,  he  said,  had  been  paid  on  a  consi-        amdiT  w 
deration  which  had  not  been  performed.   [Lord  Chief  v. 

Justice  Gii^x.— The  question  is,  what  is  the  consideration ;  Moo«^*«o^»»' 
pur  argument  rests  on  the  ambiguous  meaning  of  the 
word  freight.]  Suppose  a  common  carrier  had  been  paid 
for  the  carriage  of  goods  to  ITorty  and  was  afterwards  pre- 
vented from  going ;  certainly  the  money  might  be  re« 
covered  back:  It  never  could  be  said  that  a  common 
carrier  could  shift  the  insurance  from  himself,  and  say 
that  he  wonld  not  be  answerable  for  the  safety  of  the 
goods.  [Lord  Chief  Justice  Gf^^/.— Why  should  he  not  ? 
He  would  cease  to  be  a  common  carrier  if  he  entered  into 
such  an  engagement ;  but  why  should  not  I  agree  to  carry 
goods  from  one  place  to  another,  without  being  answer* 
able  for  their  safe  arrival  ?]  He  admitted  that  the  plaintiff 
might  have  brought  an  action  for  the  money,  immediately 
on  the  loading  of  the  goods;  but  he  contended  that, 
even  if  the  defendant  had  paid  it  under  an  action,  he 
might  have  recovered  it  back  again  on  the  failure  of  the 
voyage,  on  the  principle  laid  down  in  Masteter  v.  Btdler 
above  cited. 

Lord  Chief  Justice  Gibbs. — ^The  defendant's  argument 
has  proceeded  on  the  ground  that  this  case  is  in  no  way 
distinguishable  from  that  of  Masheter  v.  Bullery  and  if 
that  were  so,  the  court  wonld  certainly  grant  a  rule,  in 
order  that  the  question  might  undergo  a  serious  discus- 
sion ;  for  though  Masheter  v.  BuUer  b  only  a  nisiprius  case> 
yet  so  respectable  is  the  authority  by  which  it  was  de- 
cided, that  we  should  be  extremely  cautious  of  overruling 
it*  I  think,  however,  that  that  case  is  very  distinguish- 
able from  the  present.  In  the  former,  the  question 
turned  on  the  words  of  the  bill  of  lading ;  I  should  have 
doubted  as  to  the  construction  of  those  words  :  Lord 


1£6 


CASES  IN  B4STBR  TBRBff» 


1814. 


Andrbw 

V. 
M00KBflOUSB« 


Elknhrcugbf  however  >  thought  that  the  contract  there  waS| 
that  the  freight  should  be  paid  at  the  port  where  the  goods 
were  shipped^  not  at  that  of  their  delivery}  that  the  alte* 
ratioui  therefore,  was  only  as  to  the  place,  and  that  th^ 
money  was  to  be  paid  strictly  as  freight.  In  that  case, 
there  was  no  evidence  to  shew  any  intention  of  the  partii^ 
that  it  should  be  paid  before  it  was  earned.  In  the  pre^ 
sent  case,  it  was  proved  that  the  price  of  the  carriage  was 
Bper  c€nU  if  paid  here,  and  7  per  cent,  if  paid  at  the  Q^ 
tjfGood  Hope.  It  is  true,  that  this  difference  might  be  with 
respect  to  the  place  of  payment  only,  on  account  of  the 
difference  of  exchange;  or  itxnight  relate  to  the  place^ 
and  also  to  the  time  when  it  became  due ;  Thaty  how^ 
ever,  was  explained  by  the  circumstance  of  the  defendant, 
on  being  applied  to  for  the  money,  promising  to  pay  it 
on  a  day  certain ;  evidently  considering  that  a  ceriein 
time  of  credit  had  been  given.  The  loss  happens,  and 
the  defendant  refuses  to  pay.  I  left  it  to  the  jury  to  say 
what  was  the  meaning  of  this  contract  i  and  they  were 
of  opinion  that  the  money  was  to  have  been  paid  <m  th^ 
delivery  of  the  goods  in  London. 

Mr.  Justice  Heath.— This  was  a  question  fer  the 
jury,  and  I  see  nothing  in  the  verdict  to  find  £iult 
with. 

Mr.  Justice  Chambre.— The  question  was  properly 
left  to  the  jury,  and  they  have  properly  found.  The 
general  rule  of  law  relating  to  carriers,  is  not  such  as  to 
prohibit  a  contract  like  the  present. 

Mr.  Justice  Dallas  concurred. 


Rule  refosed. 
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LISLE  V.  BROWN. 

Saturday, 
m  .     .  April  30, 

The  plaintiff  declared  on  the  stat.  5  Geo.  5.  r.  14.  Attreamof 

/.  3.  (d),  that  the  defendant,  on  the  29th  of  May  1813,  L^fhVlidc  oi^a 

at  the  parish  of  EUingbam^  In  the  county  of  Hants^  in  a  pt^  of  ground^ 

ceitain  stream  of  water  of  the  plaintiff,  (not  being  in  any  ^  every  side,^x. 

park  or  paddock,  or  in  any  garden,  orchard,  or  yard,  ad-  ^9}  ^}^^\  <>" 
...,,.  J      1,.       i_  .       .  .     whichitisbound- 

joining  or  belonging  to  a  dwelling-house,  but^  in  a  certain  ed  by  the  water,  ia 

other  inclosed  ground,  the  private  property  of  T.  C.)  did,  ?°^^  *j'^^"*!J 

without  the  consent  of  the  plaintiff,  the  then  owner  of  within  the  mean- 

the  fishery  in  the  said  water,  take  &c.  divers  fish,  without  t%?u^V3^t^' 

aoy  just  right  or  claim,  &c.  against  the  form  of  the  m  to  subject  a 

statute.— The  defendant  pleaded  not  guilty.  therein,  to  the 

At  the  trial  of  the  cause  at  the  last  Lent  assizes  for  the  Penalty  inflicted 

by( 


county  of  Haatif  before  Mr.  Justice  Bayley,  it  appeared 
that  the  close,  in  which  the  stream  of  water  was  alleged 
in  the  declaration  to  be,  was  inclosed  on  every  side,  ex- 
cept on  that  towards  the  river ;  and  that  the  ground  on 
the  opposite  side  of  the  river,  though  likewbe  inclosed^ 
was  the  property  of  a  different  person;  The  learned 
judge  was  of  opinion,  that  the  dose,  being  open  towards 
the  river,  was  not  an  inclosed  ground  within  the  meai\ing 
of  the  act,  and  therefore  directed  a  nonsuit. 

Mr.  Serjt.  Pell  now  moved  to  set  aside  this  nonsuit,  on 
the  ground,  that  the  place  in  question  was  inclosed  as 
much  as,  from  the  nature  of  its  situation,  it  could  be. 

Lord  Chief  Justice  Gibbs. — The  declaration  states 


(a)  By  that  section  it  is  enacterl,  that,  **  if  any  person  shall  take, 
"  kill,  or  destroy,  or  attempt  to  take,  &c.  anv  nsh,  in  any  river  or 
"  stream,  pond,  pool,  or  other  water,  (not  being  in  any  nark  or 
"  paddock,  or  in  any  garden,  orchard,  or  yard,  adjoining  or  belonging 
«  to  any  dwelling-house,  but  which  shall  be  in  any  other  inclosed 
'*  gnMMid,  which  shall  be  private  property,)  such  ])er9on  shall  for** 
**  felt  £5  for  every  such  offence,  to  the  owner  of  the  fishery." 


by  that  acL 
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that  the  defendant  took  the  fish  in  a  stream  "  in  certain 
**  inclosed  ground,  the  property  of  T.  C, ;"  How  can  the 
stream  be  said  to  be  in  inclosed  ground^  when  it  only  runs 
by  one  side  of  it|  formingi  in  fact,  part  of  the  inclosure  I 
I  agree  with  my  brother  Bayley^  that  this  was  not  within 
the  meaning  of  the  act,  for  it  was  intended  by  the  act, 
that  land  which  was  not  secured  from  invasion  by  in* 
closure,  should  not  be  within  the  meaning  of  it, 
•    The  rest  of  the-court  concurred,  and  the  rule  was 

Refused, 


Saturday, 
April  50. 


A'  accepts  a  bill 
payable  ai  his 
Danker*a,  to  a 
larger  amount 
than  his  t  (fects  in 
their  hand;*, 
Which  is  there 
paid.  Afterwards^ 
naving  commit- 
ted an  act  of 
bankruptcy,  he 
repays  them  the 
balance : — Held 
that  this  was  a 
payment  in  fraud 
of  the  bankrupt 
laws>  and  not 
protected  by  stat. 
19  Geo,  2.  c.  S2. 
«.  1. 


HOLROTD,  and  others,  assignees  of  hall,  a  bankrupt^  «• 
WHITEHEAD  and  others. , 

This  action  was  Drought  by  the  assignees  of  fsaac  Ha/i, 
a  bankrupt,  to  recover  the  sum  of  £250,  as  money  had 
and  received  by  the  defendants  to  the  use  of  the  bankrupt. 
At  the  trial  of  the  cause  at  Guildhall^  at  the  sittings  after 
last  Hilary  term,  before  Lord  Chief  Justice  GibbSi  it  ap- 
peared that  the  defendants  were  bankers,  and  that  the 
bankrupt  had  been  accustomed  to  keep  an  a^ccount  with 
them,  and  to  accept  bills  payable  at  their  house. — One  of 
these  bills,  to  the  amount  of  <£S00,  having  been  so  accepted 
by  the  bankrupt,  became  due  on  Saturday  the  8th  oi  August^ 
1812,  was  presented  at  the  house  of  the  defendants,  and 
by  them  paid. — On  referring  to  the  banking  book,  it  ap- 
peared that  the  bankrupt  had  at  that  time  only  £50  in 
the  defendant's  hands,  so  that  by  the  payment  of  this  bill 
the  latter  became  £lbO  in  advance  to  the  bankrupt ;  in 
consequence  of  which,  on  the  Monday  following,  HaU^ 
having  in  the  meantime  committed  an  act  of  bankruptcy^ 
sent  £\50  to  the  defendants. 
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The  SoliciUr^General^  for  the  defendants,  contended 
tkat  this  payment  was  protected  by  the  stat.  19  Geo.  2. 
c.  32.  s.  1 .  {a\  and  that  therefore  the  defendants  were 
intitled  to  retain  the  money  so  paid.  The  Chief  Justice, 
however,  was  of  a  contrary  opinion,  and  the  jury  found 
their  verdict  for  the  plaintiffs. 

The  ScHcitor^General  now  moved  that  this  verdict 
should  be  set  aside,  and  a  new  trial  grated,  on  the  point 
made  by  him  at  the  trial. — ^The  defendants,  he  said,  had 
paid  the  bill  without  any  knowledge  of  the  bankruptcy, 
aod  this  was  in  fact  a  payment  by  them,  on  what  was  tant- 
amount to  a  bill  of  exchange,  drawn  on  them  by  the 
bankrupt ;  for  he  contended,  that  if  the  bankrupt  had 
drawn  a  draft  on  the  defendants,  that  would  have  been  a 
payment  specifically  within  the  statute ;  and  in  the  pre- 
sent case,  the  acceptance  payable^t  the  defendant's  house^ 
was  in  fact  a  draft  on  them. 

Lord  Chief  Justice  Gibbs. — ^If  it  had  been  a  draft  on 
the  defendants,  they  could  not  have  declared  upon  it  ac- 
cording to  this  acty  for  banker's  drafts  arc  not  mentioned 
in  it :  Nor  could  they  have  brought  their  action  against 
the  bankrupt,  in  the  character  of  holders,  of  the  bill  \  for' 
if  a  man  draw  a  bill  on  me,  and  I  pay  it,  I  cannot  sue  him 


1814. 

HOLROYD 

Vm 

WHlTBBBAn. 


(a)  That  section,  after  reciting  "  that  many  persons  within  the 
"  description  of,  and  liable  to  the  statutes  of,  bankruuts,  frequeotlj 
"  commit  secret  acts  of  bankruptcy,  unknown  to  their  creditors ; 
"  after  which  they  continue  to  appear  publicly,  and  carry  on  trade, 
**  by  buying  and  selling  ^oods,  drawing,  accepting,  and  negociating 
"  bills  of  exchange,  and  paying  and  receiving  money  on  account 
**  thereof,  in  the  same  open  manner  as  if  they  were  solvent  persons  ;** 
enacts,  "  that  no  person  who  is  really  and  bonAJide  a  creditor  of  any 
'*  bankrupt,  in  respect  of  goods  really  and  bond  fide  sold  to  the 


which,  before  the  commission  saed  out,  was  really  and  bond  fide 
received  by  him  of  such  bankrupt^  before  notice  to  him  of  the 
'  bankruptcy  or  insolvency/* 


ISO 
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afterguards  as  bearer  of  it :  So>  if  one  of  several  obligors 
of  a  bond  pay  the  bond,  he  cannot  put  it  in  suit  against 
his  co-obligors. — ^The  bill,  or  bond,  being  once  paid,  is 
functus  officio^  and  there  is  an  end  of  the  instrument. 
This  case,  in  effect,  is  merely  that  the  bankrupt,  having 
overdrawn  himself,  paid  back  the  balance ;  audit  isno  more 
than  if  the  bankrupt  had  borrowed  the  sum  of  £250  of 
the  defendants.  It  is  impossible  that  this  payment  can 
be  taken  to  be  within  the  meaning  of  the  act,  which  is 
confined  to  the  case  of  goods  sold  to  the  bankrupt,  and  to 
that  of  bills  of  exchange,  where  the  bankrupt  is  liable  on 
the  face  of  the  instrument,and  where  the  other  party  could 
^ve  sued  upon  it. 
The  rf  9t  of  the  court  concurred,  and  the  rule  was 

Discharged. 


Saturday* 
April  30. 

A'  deposits  goorls 
with  B.  for  sale, 
and  then  assigns 
bis  property  to 
Irostees  for  his 
creditors;  the 
trustees,  at  B,'s 
Inquest,  pav  the 
^aties  on  the 
goods,  which, 
when  sold,  do 
not  produce  suf- 
ficient to  repay 
them :— Held 
that  the  trustees 
are  entitled  to  re- 
cover the  money 
advanced  by 
^hem,  together 
with  the  proceeds 
of  the  goods ; 
though  A.  had 
before  the  assign- 
pent,  agreed  tl^t 


LXVESET  and  others  v.  willis^ 

This  was  an  action  on  the  money  counts,  to  which  the 
defendant  pleaded  the  general  issue,  and  gave  notice  of 
set  off.— At  the  trial  of  the  cause,  at  the  sittings  after  last 
Hilary  term,  before  Lord  Chief  Justice  GiUs  at  Guildhall, 
it  appeared  that  J.  and  5.  Sproston,  who  were  merchants 
in  London,  had  deposited  a  quantity  of  barilla  in  the  de- 
fendant's hands,  as  a  broker,  for  sale  \  and  it  was  accord* 
ingly  entered  in  the  defendant's  name  at  the  docks.  The 
SprostonSf  being  at  this  time  in  distressed  circumstances, 
on  the  2d  of  July  following  assigned  all  their  property 
to  the  plaintiffs,  in  trust  for  the  benefit  of  their  creditors. 
After  the  assignment  had  taken  place,  the  defendant  ap- 
plied to  the  plaintifiis  for  £l05,  being  the  amount  of  the 
duties  op  the  barilla;  and  he  stated,  that  he  had  entered 

they  should  go  in  liquidation  of  a  claim  which  J3.  had  upon  him. 
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fato  an  agreement  for  the  sale  of  it,  by  which  there 
would  remain  a  considerable  surplus,  after  repaying  the 
money  which  the  plaintifis  should  advance.*^— The  plain- 
tiffs accordingly  paid  the  <£l05 ;  but  the  barilla  turned 
out  to  be  so  much  deteriorat^dj  that  the  purchase 
which  had  been  agreed  upon  was  never  completed,  and 
the  produce  of  it,  when  sold,  was  not  sufficient  to  repay 
them  the  amount  of  the  duties.  This  action  was  there- 
fore brought  to  recover  the  sum  a4yanced  by  them,  toger 
ther  with  the  proceeds  of  the  barilla,  which  the  defendant 
contended  he  had  a  lien  upon,  for  a  debt  due  to  him 
from  the  SpfostonSf  and  which,  it  appeared,  the  Sprostons 
had,  before  the  assignment,  agreed  should  go  in  liquida- 
tion of  his  claim.-^Mr.  Serjt,  Vaughan^  for  the  defendr 
ant,  contended  that  the  trustees  could  not  s^d  in  a 
better  situation  than  the  Sprostons  themselves;  and  that 
their  title  to  the  barilla  was  subject  to  all  the  claims  to 
which  the  barilla  was  liable  before  the  assignment — ^The 
Chief  Justice,  howiever,  said  that  the  effect  of  what  the 
defendant  contended  for  would  be,  that  the  plaintiffs,  as 
assignees,  would  be  paying  the  debt  due  to  the  defend- 
ant in  preference  to  those  of  the  other  creditors,  for  whose 
^atis&ction,  in  general,  the  property  had  been  assigned. — 
Mr.  Serjt.  Vaugban  then  attempted  to  set  off  against  the 
plaintifff^s  claim  of  £l05,  a  bill  of  exchange,  which  the 
ilefendant  had  accepted  to  that  amount,  for  the  accommo- 
dafion  of  the  SprosUni ;  but  the  Chief  Justice,  consider- 
ing this  as  liable  to  the  same  objection,  of  giving  an  undue 
preference  to  the  defendant's  debt,  directed  a  verdict  for 
the  plaintiff. 

Mr.  Serjt.  Vaughan  now  moved  to  set  this  verdict  aside, 
on  the  same  grounds  which  he  had  insisted  upon  at  the 
trial;  viz.  that  as  the  Sprostons  could  not  have  recovered 
back  this  money,  their  assignees,  who,  he  contendedi 
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were  not  to  be  placed  in  a  better  situation,  were  not  en- 
titled to  it. 

Lord  Chief  Justice  Gibbs. — ^My  view  of  the  case  is, 
that  if  the  Sprostoni  had  paid  the  money,  they  certainly 
could  not  have  recovered  it  back :  The  assignees,  how* 
ever,  stand  in  a  difierent  situation,  because  they  were 
trustees  for  the  creditors  in  generar$  and  as  such,  they 
were  to  consider  whether  they  were  benefiting  the  estate 
by  facilitating  the  sale  of  the  barilla  ;-»they  were  inform- 
ed, that  it  would  produce  sufficient  to  pay  the  money 
which  they  should  advance,  and  leave  a  surplus  to  go  to- 
wards the  satisfaction  of  the  creditors.  It  turned  out, 
however,  that  the  contract,  into  which  the  defendant 
said  he  had  entered  for  the  sale  of  the  barilla,  was  never 
completed ;  consequently  the  consideration  on  which  the 
plaintiffs  had  paid  the  money,  failed :  I  am  therefore  of 
opinion,  that  the  plaintiffs  were  entitled  to  recover. 

The  rest  of  the  court  concurred. 

^    Rule  refused. 


Saturday, 
April  30. 


PINTO  V.  SANTOS  and  others. 


A.  having  r«cciv-  The  plaintiff^  in  this  action,  Antonio  da  Costa  PintOy 

ed  money  as  ^  Portuguese  merchant,  residing  at  Rio  Janeiro^  and  was 
agent  for  JB.  and  *^  ,       ,  .     *r  o  ,.  r .  \.  t 

others,  in  specific  Owner  of  the  ship  Nostra  oenora  at  LtvramentOy  which  was 

pro^rtions^fw  captured  in  the  year  l^Ol  by  a  British  ship  of  war,  and 
to  C  as  a  banker  condemned.  On  hearing  of  the  capture,  the  plaintiff*  sent 
ind&gd«^^^  »^«  brother  Manuel,  who  was  captain  of  the  vessel,  as  his 

out  part  of  it,  agent,  to  Eneland,  to  appeal  against  the  condemnation, 
directs  C  not  to      *  ^  rr-        ft 

pay  away  the  remainder,  except  by  his  order : —  Held  that  C.  is  bound  to  hold  the  mo- 
ney for  A,,  and  that  therefore  B.  cannot  recover  the  Teipainder  of  his  share  fiom  C. ; 
though  he  had  given  C.  notice  that  A*t  agency  was  at  an  end. 


Santos, 


IN  THE  FIFTY-FOURTH  TEAR  OF  OBO.  III.  ]S!i 

*— The  appeal  was  prosecuted  with  success,  and  Manuel  re-  I8i4f. 

ceived  under  «he  judgment  of  the  court  of  admiralty,  as         pj^^ 
damages  for  the  illegal  capture,  different  sums  of  money,  o. 

proportioned  to  the  respective  claims  of  the  plaintiff,  as 
owner  of  the  ship,  and  of  other  persons,  as  proprietors  of 
the  cargo ;  which  sums,'  so  apportioned,  he  paid  into  the 
hands  of  Caetano  Dias  Santos^  who  was  a  Spanish  merchant 
residing  in  London^  in  his  own  name.  Manuel^  having 
drawn  out  several  sums  of  this  money,  afterwards  left  this 
country,  previously  giving  directions  to  Santos^  to  pay  none 
of  the  residue  away  except  by  his  order. — On  some  dis- 
agreement wliich  arose  between  the  plaintiff  and  his  bro- 
tlier,  the  former  gave  notice  to  Sanios^  not  to  pay  over 
any  more  of  his  money  to  Manuel.  Santos^  however,  con« 
sidered  himself  bound  to  hold  it  on  account  of  Manuel 
only;  and  having  died,  this  action  was  brought  against  his 
executors  for  the  balance  of  the  plaintiff^s  share,  remain* 
ing  in  their  hands  ;  the  plaintiff  admitting  the  sums  which 
had  been  paid  to  Manuel y  before  the  notice  was  given. 

At  the  trial  of  the  cause  at  the  sittings  after  last  Hilary 
term,  at  Guildhall^  before  Lord  Chief  Justice  G/Wi,  the 
Solicitor-General  for  the  defendants,  contended  that 
though  the  money,  which  had  been  paid  into  the  hands 
of  the  testator,  had  been,  by  the  decree  of  the  court  of 
admiralty,  specifically  appropriated  to  the  use  of  the  dif^ 
ferent  claimants ;  yet,  as  it  had  been  paid  to  Santos  on 
one  general  account,  he  would  not  be  authorised  in  ap- 
propriating any  part  of  it  to  the  use  of  any  particular 
person,  without  an  express  authority  from  the  person 
from  whom  he  received  it. — ^He  compared  this  to  the 
case  of  a  person  collecting  rents  for  different  persons,  and 
paying  the  gross  amount  into  ^the  hands  of  a  banker  ;*- 
such  banker,  he  contended,  would  not  be  liable  to  each 
of  those  persons  for  his  distinct  share.  The  plaintiff's 
proper  remedy,  he  said,  was  against  his  brother  Manuel. 


l54  ^ISSS  111  KAStBft  TBRMi 

1814.         ^— Sir.  Seijt.  Beit,  eontri,  insisted  that  when  a  man,  whd 
-p^^^        receives  n^oney  through  the  agency  of  a  third  person,  }& 
v«  told  that  he  must  no  longer  consider  that  person  as  agent, 

he  has  no  right  to  say  that  he  will  continue  to  hold  the 
money  for  the  agent,  and  not  for  the  principal. — ^The 
Chief  Justice,  however,  was  of  opinion,  that  the  action 
could  not  be  supported^  and  accordingly  directed  a  ven&t 
Cor  the  defendants. 

Mr.  Seijt.  Best  now  movedi  that  this  verdict  should  b^ 
set  asidC}  and  a  new  trial  granted.    This  tase,  he  said. 
Was  not  to  be  considered  as  a  common  case  of  agent  and 
principal,  because  the  agency  had  been  expressly  counter- 
manded s  and  as  Santos  knew  that  the  money  was  not  the 
property  of  the  person  who  put  it  into  his  hands,  when  he 
received  notice  that  ManueFj  authority  was  at  an  end,  he 
had  no  longer  any  right  to  pay  it  to  him,  but  ought  to . 
have  considered  himself  as  holding  it  for  the  plainti£f  only; 
He  might  have  known  the  proportions  of  each  claimant 
by  the  decree  of  the  court  oi  Admiralty.  Suppose  Manud 
had  lodged  goods  instead  of  money,  in  the  hands  of 
Sant$s  I  certainly  they  could  not  have  been  detained  after 
ManuePs  agency  bad  ceased,  but  they  must  have  been  de- 
livered over  to  the  principal ;  and  there  was  no  distinc- 
tion, he  said,  between  the  case  of  money  and  of  goods. 

Lord  Chief  Justice  Gibbs  (after  stating  the  circum- 
stances of  the  case). — I  think  the  plaintiff  cannot  separate 
his  claim  from  that  of  the  other  persons  concerned. 
This  is  not  like  the  case  of  a  man  paying  money^  the 
whole  of  which  belongs  to  one  person :  Santos  received 
this  money  on  account  of  Manuel  only,  and  Manuel  very 
probably  told  him  to  hold  it  only  on  his  account ;  the 
money  was  to  be  distributed  by  Manuel  among  the  dif- 
ferent claimants ;  but  it  was  impossible  for  Santos  to  take 
notice  of  the  transactions  between  Manuel  and  those 
persons.    He  might  have  been  aware  that  Manuil  was 
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only  an  agent  i  he  might  even  have  known  the  exact  1814. 
shares  of  each  claimant ;  but  he  could  not  know  how  p^^^ 
mach  of  the  money  which  had  been  paid  out,  was  paid  v. 

over  to  the  plaintiff;  and  if  he  had  complied  with  the        S4VTOf« 
plaiiitiff*8  demand,  the  other  persons^  on  whose  account, 
together  with  the  plaintiff,  it  was  paid  in,  would  have  had 
the  same  right  to  come  upon  him  for  their  shares. 
The  rest  of  the  court  were  of  the  same  opinion. 

Rule  refused. 


JACOB  V.  KINO«  Monday.  May  f . 

In  this  cause,  which  was  an  action  of  replevin,  the  «SU&f«  Where  goods  are 

tor^Gtneral  moved  that  the  proceedings,  which  had  been  Jhe^SfijJ  '* 

removed  into  this  court,  should  be  set  aside :  The  goods,  days  appraised. 

he  said,  had  been  distrained,  and  had  remained  undis-  act  of  appraise- 

posed  of  for  five  days;  at  the  end  of  that  time  they  were  ™«n*  <>^  ™>' 
•       ^  .     .  i_  u         ji-  .J    take  away  the 

removed  and  appraised,  but  not  sold ;  and  he  contended,  phiniiffS  right  to 

that  by  Stat.  2  »^.  and  Jdf.  sess.  1.  r.  5.  s.  1.  (j),  the  plaintiff  "^P^^^y  ^*>«°»- 

had  no  right  to  replevy  after  the  five  days  were  elapsed, 

and  the  goods  appraised. 

The  court,  however,  were  of  opinion  that  the  goods 

were  still  a  distress  until  sold,  and  that  therefore  the  act 

of  appraisement  did  not  destroy  the  right  to  replevy.     At 

common  law,  goods  might  have  been  replevied  at  any 


(a)  By' that  section  it  is  enacted^  *<  that  wher^any  goods  shall  be 
"  distrained  for  rent,  and  the  owner  of  such  goods  shall  not  within 
*'five  days  after  the  distress  taken,  and  notice  thereof,  replevy  the 
*'  same,  giving  security  to  the  sheriff ;  the  person  distraining  shall 
"  and  may  cause  the  goods  so  distrained  to  be  appraised  ;  and  after 
'<  such  appraisement  shall  and  may  sell  them  for  the  best  price, 
**  towards  satisfaction  of  the  rent,  kc." 
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1814.  time  ;  and  as  there  were  no  words  in  the  statute  to  nega- 

^^*'^  live  the  right  of  replevying,  unless  the  goods  were  ac- 

V.    '         tually  sold,  they  considered  there  was  no  ground  for  the 
Kiss.  application,  and 

Refused  the  rule. 


Monday,  May  r  KEDMAN  v.   LOUDON^ 

In  a  policy  of  in-  This  was  an  action  on  a  policy  of  insurance,  which  was 
from  Z^fiioii  to    effected  on  the  8th  o£  January,  1813,  on  the  ship  S/r 

Berlice,  after  ihc  gjj^^  Smith,  at  and  from  London  to  BerUce,  with  liberty 
clause  •'  b^n-  -^  '  .  ' 

iiing  the  adven-    to  proceed  and  sad  to,  and  touch  and  stay  at  any  ports  or 

lure,  &c.,"  are  places  whatsoever,  especially  to  join  and  sail  with  convoy. 
«*  at  sea  ;**  and  at  The  policy  had  all  the  usual  printed  words  left  standing*, 
lilic^,'\he  word!  ^^  aft^""  ^^^  clause  «  beginning  the  adventure  upon  the 
«'  on  ship  :**  The.cc  ^^jj  goods  and  merchandise^  from  the  loading  thereof 
press  leave  so  to    **  ^^  board  the  said  ship,"  the  words  **  at  lea*^  were 

do,  stops  at  Ma-  inserted,  and  at  the  bottom  of  the  policy,  the  words 

a«rrt,  by  which  ,  a       i  ..      ^    • 

means  she  loses     ^'  on  ship    were  written. — At  the  trial  of  the  cause  at 

u"' ?^f  ^J^^^ll  Guildhall,  at  the  sittings  after  last  Michaelmas  term,  before 

IS  captured  on  her  '  o  ^ 

way  from  thence  Lord  Chief  Justice  Mansfield,  it  appeared  that^  the  ship 
thatTheTnscrtion  ^^^  sailed  {tom  Portsmouth  oxi  the  25th  of  September  1812, 
of thcaboye words  arrived  at  Madeira  on  the  Hth  of  October  with  convoy; 
that  the  risk  ^nd  remained  there  so  long,  employed  in  taking  in  goods, 

commenced  at      ^j^jj^  gj^g  \^^x.  the  convoy.    She  was  afterwards,  on  the 
sea,  so  as  to  jus- 
tify the  deviation;  19th  of  November,  captured  in  her  way  from  Madeira  to 

ofte^'ctYn^the"'''  S^rbice,  by  the  Americans,  and  foundered  while  in  posses- 

insurance, the  on-  sion  of  the  captors.    The  agent  who  efiected  the  policy 

inTrmed'th'ItThe  ^^^ted,  that,  at  the  time  of  effecting  it,  he  had  in  his  hand 

ship  had  been  at    a  letter  from  the  captain  to  his  owners,  dated  the  7th  of 

November  1812,  at  sea,  which  he  diewed  to  the  under- 
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writers,  and  which  stated  that  the  ships,  in  company  with  1814. 


Redman 


which  he  had  expected  to  sail  from  Madeira^  had  sailed 
without  him,  and  that  he  should  the  next  day  part  from  oi 

the  two  vessels  which  then  accompanied  him,  and  should       Louook. 
then  proceed  alone. 

Mr.  Serjt.  BeH^  for  the  defendant,  objected  that  the 
voyage  being  described  in  the  policy  as  from  London  to 
Eeriuiy  without  any  express  liberty  to  touch  at  Madeira^ 
which  was  out  of  the  regular  course  of  the  voyage,  the 
ship  had,  by  going  thither  without  absolute  necessity, 
been  guilty  of  a  deviation  which  avoided  the  policy.-— 
The  S^dtoT'-Gineralf  contrite  insisted  that  this  was  not  an 
insurance  from  London  to  BerUdy  but  that  the  policy  only 
attached  when  the  ship  was  ai  sea^^  and  therefore  that 
any  previous  deviation  was  immaferial.  Lord  Chief 
Justice  Mansfield^  however,  after  observing  that  it  was  a 
▼ery  absurd  and  unmeaning  policy,  directed  a  nonsuit. 

The  SaHcitoT'^Genera/fin  Hilary  term  last,  moved  to  set 
aside  this  nonsuit.  He  admitted  that,  in  general,  this 
would  have  been  a  deviation,  but  contended  that,  though 
the  common  words  of  course  were  all  left  in  the  policy, 
yet  the  words  <'  at  sea^"  coupled  with  the  words  **  on 
ship^  must  be  taken  to  mean  that  the  ship  was  at  sea 
at  the  time  when  the  policy  attached ;  though  it  cer* 
tainly  was  an  awkward  way  of  expressing  that  meaning. 
The  only  way,  he  said,  by  which  the  underwriter  could 
avail  himself  of  this  circumstance,  was  by  alleg^g  that 
there  had  been  an  increase  of  risk,  since  he  signed  the 
policy}  but  he  was  precluded  from  making  that  objection^ 
by  his  having  previously  seen  the  letter  which  stated  the 
ship  to  have  been  at  Madiira.  A  rule  nisi  was  accordingly 
granted. 

Mr.  Serjt.  Best  now  shewed  cause,  and  contended^that 
there  was  nothing  in  the  words  which  had  been  inserted, 
which  could  be  said  to  control  the  policy  in  its  general 

VOL.  I.  ^  !• 
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1814.  form.    If  they  had  any  meaning,  it  was  only  an  intima- 

P  "^"^^         tion  to  the  underwriters  that  the  ship,  in  point  of  fact, 
V.  was  at  sea,  that  they  might  not  afterwards  object  that 

Loudon.  5^^  ^3^  g-iicd  j  but  it  was  difficult,  he  said,^  to  put  any 
construction  whatever  upon  them.  The  original  words 
of  the  policy  made  a  clear  and  intelligible  contract,  to  in- 
sure at  and  from  Ltmdon  to  BerbUe^  and  this  express  agree- 
ment was  not  to  be  got  rid  of  by  words  of  doubtful,  or  of 
no  meaning.  Suppose  the  ship  had  been  lost  between  Lot^ 
don  and  Madeira^  could  the  underwriters  have  set  up  as  a 
defence,  that  the  policy  did  not  attach  till  the  ship  was  at 
sea  ?  The  proper  mode  of  construing  an  instrument  of 
this  kind,  he  said,  was  by  reconciling  all  its  parts. 
There  was  nothing  in  the  policy  to  shew  that  the  under- 
writers knew  of  the  ship's  having  been  at  Madrira.  He 
^  concluded  by  insisting  that  this  was  strictly  a  policy  from  , 

London  to  BerUeti  and  that,  therefore,  any  deviation  after 
leaving  London  discharged  the  underwriters. 

The  So/icitor-General,  cmtri,  admitted  that  this  was  a 
deviation  from  the  regular  course  of  the  voyage,  but  con- 
tended, as  before,  that  the  words  which  had  been  inserted, 
so  controlled  the  general  efiect  of  the  policy,  as  to  make 
the  risk  commence  at  sea.  [Lord  Chief  Justice  Gibbs. — At 
what  point  of  the  voyage  would  you  suppose  the  risk  to 
have  commenced?  The  court  has  every  disposition  to 
assist  you,  because  the  underwriters  had  seen  the  letter.] 
The  SoUcitor-General  then  contended  that,  even  supposing 
the  policy  to  have  attached  at  London^  and  not  at  sea  yet 
the  underwriters,  having  signed  the  policy,  after  the  pre- 
vious deviation  had  been  communicated  to  them,  had 
consented  to  that  deviation,  and  had  waived  their  right 
to  set  it  up  as  a  defence. 

Lord  Chief  Justice  Gibbs. — ^You  should  have  shaped 
your  contract  accordingly.  The  contract  in  its  present 
form  is  to  indemnify  the  plaintiff  in  a  voyage  from  London 
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to  Berbice^  and  that  vopge  should  have  been  performed  1814. 

as  the  law  requires.    Iq  the  school  of  morality,  your        ^^^^^ 

- .  ,      .       .   ., ,      ,  ;  Kedman 

argument  would  be  irresistible,  but  we  are  not  here  on  v. 

the  honesty  of  the  case.    I  fear  you  cannot  support  your       Lo  u  d  o  n. 

motion. 

The  rest  of  the  court  concurring  in  the  opinion  ot  the 

Chief  Justice,  the  rule  was 

Discharged. 


MEREST  t>.  HARVET.  Monday,  May  2. 

1  HIS  was  an  action  of  trespass  for  breaking  and  entering  In  trespass  for 
the  plaintiflPs  closes,  in  the  county  of  Nsffolk^  and  with  teHng  "he*  plain- 
dogs  and  guns  beating  and  hunting  for  game.  The  defend-  ^"^ '*  cloies,  and 
1           .    \             .            .      .      .  ,             ..    ,  sporting  there,1 
ant,  previously  to  the  last  assizes,  obtained  leave  of  the  undercircumstan- 

court  to  i¥ithdraw  his  plea,  and  suffer  judgment  to  go  by  ^5®  of  a^grava- 
,  -  ,       .  /  .  /  ^  .  \.  tion , the  jury  gare 

default,  the  damages  to  be  assessed  before  the  judge  of  500/.  damages.— 

assize;  and  they  were  accordingly  assessed  before  Mr.  ^^^tductlh^ 
Justice  Hiathy  at  the  last  assizes  holden  at  Thetford^  to  though  the  plain- 
the  amount  of  ^500,  being  the  extent  of  the  damages  „  JijftlV'jSu-^ 
laid  in  the  declaratiofl.  nJary  damage. 

Mr.  Seijt.  Blosset  now  moved  for  a  rule  to  shew  cause, 
why  tl^  verdict  should  not  be  set  aside  and  a  new  trial 
granted,  on  the  ground  of  excessive  damages.  Mr. 
Justice  Hioth  then  stated  the  circumstances  of  the  case^ 
which  were  briefly  that  the  defendant,  who  was  a  magis- 
trate, had  committed  the  trespass  before  the  plaintiff's 
face^  in  defiance  of  the  plaintiff's  notice  that  he  was  a  tres- 
passer^  and  accompanying  the  injury  by  every  kind  of 
insult  and  aggravation. 

Lord  Chief  Justice  Gibbs. — ^When  a  man  disregards 
the  conduct  and  principles  of  a  gentleman  and  of  a  n;ia^ 

l2 
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1814.  gistrate,  what  is  to  prevent  the  repetition  of  such  con- 


duct>  but  large  damages  ?  What  should  we  say  to  a  man 
V.  in  an  inferior  station  of  life,  who  should  so  conduct  him- 

Harvbt.  ggif  p  j  jyjQ^  nQ^  Qu  ^i^x  principle  we  could  grant  a  rule 
in  this  case^  except  on  the  ground  that  the  jury  should 
only  have  found  to  the  extent  of  the  actual  pecuniary 
damage  sustained  by  the  plaintiff!  Suppose  I  had  a 
walk  before  my  house,  which  I  had  a  pleasure  in  lookmg 
at,  or  in  walking  upon,  would  it  be  allowed  that  a  man 
should  come  and  walk  there  to  my  annoyance,  and  then 
offer  me  a  halfpenny  in  satisfaction,  alleging  that  I  had  re- 
ceived no  actual  damage  ?  This  is  a  much  stronger  case, 
for  no  conduct  could  have  been  more  outrageous,  than 
that  of  the  defendant  on  this  occasion. 

Mr.  Justice  H^ath.— I  left  it  to  the  jury  to  say  what 
damages  would  be  a  proper  compensation,  and  it  never 
can  be  contended  that  these  were  too  much.  I  remem- 
ber  a  case  many  years  ago,  where  the  jury  gave  £500  for 
merely  throwing  off  a  man's  hat,  and  the  court  refosed 
to  set  aside  the  verdict. 

Per  Curiam^ 

Rule  refused. 


Tuesday,  May  3.  TITTERTON  V.  COMTERS. 

A  window  frame  This  action  was  brought  against  the  defendant  for  ob- 
party-wau/held   stnicling  the  plaintifi^s  ancient  lights,  and  was  tried  before 

not  to  be  a  com-  Mr^  Justice  Dallas,  at  the  sittings  after  last  ACciaelmas 
mon  nuisance  , 

within  the  14  term,  at  Guildbalt,  when,  the  obstruction  being  clearly 
Creo.  3.  c,7B,  so 

as  to  deprive  the  owner  of  it  of  his  right  to  the  windows,  which  were  proved  to  be  an- 
cient lij^hts  i  and  if  it  were,  that  it  would  not,  without  conriction,  be  an  answer  ta 
an  action  for  obstructing  them. 
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proved,  the  teamed  judge  directed  a  verdict  for  the 
plaintifi*,  reserving  for  the  consideration  of  the  court  the 
question,  whether  under  the  building  act,  14  Geo.  3.  c.  78, 
the  plaintiflF  were  entitled  to  the  windows  in  question. 
The  plaintiff's  house  and  that  of  the  defendant  adjoined 
each  other,  having  each  of  them  a  yard  behind,  separated 
from  the  other  by  a  wall.     Both  the  yards  were  covered 
overy  so  as  to  form,  on  the  defendant's  side,  a  sort  of 
shed;  and  on  the  plaintiff's  side,  a  workshop  erected 
against  the  wall,  in  which  were  windows  which  over- 
looked the  defendant's  shed,  and  which  the  plaintiff 
proved  had  been  enjoyed  by  him  for  upwards  of  30 
years.    This  was  the  relative  situation  of  the  two  houses 
in  January  1803,  when  the  plaintiff  pulled  down  his 
workshop ;  and  the.  wall  which  separated  the  yards  being 
at  the  same  time  condemned  by  the  district  surveyor,  under 
the  building  act,  it  vras  pulled  down,  and  the  plaintiff 
rebuilt  it,  half  on  his  own  ground  and  half  on  that  of  the 
defendant,  who  bore  his  share  of  the  expence,  making  it 
strictly  a  party-wall  according  to  the  act.  Having  raised  it 
to  the  height  of  the  old  wall,  the  plaintiff  inserted  on  his 
own  half  of  it  a  frame-work  composed  of  slate  and  wood, 
containing  windows  in  the  same  position  as  those  in  the 
old  workshop,  and  carried  it  up  in  a  slanting  direction  from 
the  wall,  but  making  a  more  obtuse  angle  with  the  wall, 
than  a  slanting  roof  generally  makes  ;  he  then  covered 
the  building  in  at  the  top,  so  as  to  form  a  complete  story. 
In  July  1815,  the  defendant  rebuilt  his  shed,  and  in  so 
doing  raised  the  roof  so  high  as  to  cause  the  obstruction 
complained  of. 

Mr.  Serjt.  Best  and  Mr,  Serjt.  Faugban,  in  Hilary 
term,  obtained  a  rule  niri  to  set  aside  the  verdict  and 
enter  a  nonsuit,  contending  that  the  windows,  having 
been  made  in  a  party-wall  contrary  to  the  building  act, 
were  a  common  nuisancoi  and,  therefore,  that  the  plaintiff 
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could  not  maintain  an  ^action  for  the  obstruction  of  them: 
They  relied  principally  on  the  14th»  £6th,  27th,  42d,  and 
60th  sections  of  the  act  (^i). 

The  Solicitor-General  now  shewed  cause,  and  contended, 
.  y!ri/,  that  the  windows  in  question  were  not  contrary  to 
the  building  act ;  and  secondly^  that  if  they  were,  that 
would  be  no  answer  to  the  present  action.  As  to  the 
first  point,  he  insisted  that  the  frame  in  which  the  win- 
dows were  placed,  could  not  be  considered  as  a  continua* 
tion  of  the  party-wall,  but  was  in  &ct  a  roof  erected  on 
the  plaintiff's  half  of  the  wall ;  and  this,  he  said,  was  a 
complete  answer  to  the  14th,  26th,  27th,  and  42d  sec- 
tions of  the  act,  which  only  related  to  party-walls.  It 
had  been  proved  that  the  windows  in  question  were 
ancient  lights;  it  was  certain,  therefore,  that  the  defend- 
ant would  not  have  been  entitled  to  obstruct  them,  if  the 
wall  had  been  built  entirely  on  the  defendant's  ground ; 


Kd)  The  14th  section  enacts,  "  that  all  houses  which  have  not  each 
*•  a  distinct  wall,  shall  have  party- walls  between  each  other,  built  of 
**  brick  and  stone,  except  fuch  wood,  lead,  or  iron  work,  as  by  the 
"  act  is  directed,  or  as  may  be  necessary  for  the  foundation  thereof; 
"  half  on  the  sround  belonging  to  one  house,  and  half  on  that  be- 
"  longing  10  tne  other." 

*  The  26th  section  enacts,  "that  every  party- wall  shall  be  18  inches 
"  above  the  roof  of  any  building  which  shall  gable  against  or  adjoin 
"  such  party-wall  9^ and  that  there  shall  be  no  opening  in  such  wall, 
"  except  for  communication  from  one  warehouse,  or  one  stable,  to 
*'  anotner,  and  except  necessary  passages  6d  the  ground.*' 

The  87th  section  directs,  <<  that  no  timbers  shall  be  laid  into  any 
"  party- wall,  except  such  templets,  chains,  and  hond'timbers,  as  shall 
*'  DC  necessary  for  the  same." 

By  the  42d  section  it  is  enacted,  **  that  eveiy  party-wall,  and  every 
"  aodition  thereto,  shall  be  built  agreeably  to  the  directions  in  the 
'*  act  contained ;  and  that  no  party-wall  shall  be  raised,  after  the 

'      '       '      *  '      '  .  .      -       o  itself, 

I  safety, 
_j  to  any 
*^  height  he  shall  think 'proper."  , 

The  60th  section  enacts,  "  that  if  any  person  be  convicted  of 
"  building  or  alterine  any  house  or  wall,  contrary  to  the  directioas 
"  of  the  act,  such  house  or  wall  shall  be  deemed  a  common 
"  miisance,  &c." 
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neither^  he  contended,  could  he  carry  up  a  party  wall,  so 
as  to  produce  that  effect*  '  It  never  could  have  been  the 
meaning  of  the  act,  that  a  party-wall  might  be  carried 
up  to  any  height,  without  regard  to  the  injury  which 
xiiight  be  done  to  the  neighbours.  The  right  therefore 
of  raising  it,  as  granted  by  the  42d  section,  was  only  a 
privilege  to  be  exercised  on  condition  of  not  infringing 
the  rights  of  others.  But  ueandty^  even  if  this  erection 
were  contrary  to  the  directions  of  the  act,  he  contended 
that,  as  bythe  60th  section  it  was  necessary  that  the  person 
disobeying  the  regulations  of  the  act  should  be  convicted 
of  so  doing  before  the  building  could  be  considered  as  a 
common  nuisance,  and  as  there  had  been  no  conviction  in 
the  present  case,  the  supposed  disobedience  could  not  be 
set  up  as  an  answer  to  this  action. 

Mr.  Seijt.  Best  and  Mr.  Serjt.  Vaugban,  contri,  con- 
tended, that  if  the  plaintiff*  were  to  establish  his  right  to 
build  up  the  wall  as  he  had  done,  the  effect  of  the  act 
would  be  entirely  destroyed,  and  there  would  be  an  end 
to  all  the  security  intended  to  be  afforded  by  party  walls : 
For  supposing  there  had  been  no  windows  in  this  building, 
but  the  plaintiff*  had  merely  carried  it  up  by  inserting  the 
timbers  into  the  wall ;  the  defendant  would  have  had  an 
equal  right  to  do  the  same  on  his  side,  in  which  case 
there  would  have  been  two  buildings  running  up  close  to 
each  oth^,  without  the  security  of  a  party-wall,  which 
the  14th  section  expressly  provided  against.    Supposing 
this  not  to  be  a  continuation  of  the  party-wall,  it  was 
then  directly  in  the  teeth  of  the  2fith  section  ;  for  they 
denied  that  this  could  be  considered  as  a  roof;  and  then, 
instead  of  the  party- wall  standing  eighteen  inches  above 
any  adjoining  building,  this  erection  was  considerably 
higher  than  the  wall  itself*    The  27th  section,  they  said, 
was  equally  evaded,  since  the  beams  which  had  been  laid 
into  this  wall,  could  not  be  said  to  be  for  any  of  tha  pur- 
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1814.  poses  mentioned  in  that  secciont.    The  42d  section  en- 

^  ""^""^  acted,  that  no  party-wall  should  be  raised,  unless  it  could 

Ji  ITTBttXOlf 

«.  be  done  with  safety  to  the  adjoining  buildings  j  the 

Co»Y«as.       meaning  of  safety  was,  that  no,  timbers  should   meet 
together  from  different  houses   above    the  party-waU; 
whereas,  if  the  defendant  had  chosen  to  build  up  the 
wall  on  his  side,  in  a  way  similar  to  the  plaintiff^  there 
would  have  been  two  wooden  frames  almost  touching 
each  other.    But  supposing  the  building  to  remain  as  it 
was,  the  defendant  would  not  have  that  protection  against 
fire  which  the  act  meant  to  afford  ;  for  in  case  of  fire, 
there  would  be  nothing  to  prevent  the  burning  rafters 
falling  from  the  plaintiff^s  building  on  the  defendant's 
roof.    It  was  no  answer  to  this  objection,  that  the  plamtiff 
had  had  a  wall  with  windows  in  it  in  the  same  situation, 
before  the  present  wall  was  built.     The  plaintiff*,  having 
availed  himself  of  the  act,  to  build  the  new  wall  partly  on 
the  defendant's  ground,  and  to  call  on  the  defendant  to 
bear  half  the  expence,  had  brought  himself  within  the 
other  regulations  of  it.     He  might  perhaps  have  had  a 
right  to  the  windows  in  the  original  wall^  but  the  moment 
it  became  a  party-wall,  that  right  was  destroyed,  and  he 
could  no  longer  complain  of  any  obstruction  to  them. 
As  to  the  second  question,  whether  this  were  an  answer 
to  the  action,  they  contended  that  conviction  was  not 
necessary  to  establish  this  a  common  nuisance ;  the  Qfience 
existed  independently  of  the  conviction,  which  was  only 
necessary  for  the  purpose  of  pulling  down  a  house  or 
wall,'  which  should  be  illegally  built.    It  never  could  be 
contended  that  the  plaintiff^  could  recover  damages  for  the 
obstruction  one  day,  and  on  the  next  be  convicted  and 
have  his  house  pulled  dovm,  for  those  very  windows 
which  were  the  subject  of  the  action.    When  the  law 
had  said  that  a  thing  should  not  exist,  no  action  could  be 
supported  for  any  injury  done  to  that  thing;  for  that 
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would  be  converting  the  violation  of  the  law  into  a  right  1814% 

Lord  Chief  Justice  GiBBS. — ^This  action  is  brought  for  v- 

obstructing  lights^  which  the  plaintiff  insists  he  is  entitled 
tO|  founding  his  claim  on  proof  of  his  having  enjoyed 
them  for  upwards  of  SO  years^  which  is  certainly  primi 

'facie  evidence  of  the  right.  There  is  no  doubt  but  the 
defendant  raised  the  building  which  has  obstructed  the 
windows,  but  he  endeavoiu's  to  justify  himself  in  so  doing 
by  saying  that  the  building  in  which  the  lights  werej  had 
been  raised  in .  defiance  of  the  building  act>  and  that, 
therefore,  the  plaintiff  had  forfeited  his  right  to  enjoy 
them.  I  am  clearly  of  opinion  that  the  act  does  not  in 
any  way  affect  his  right  to  the  windows  in  question. 
The  defendant  then  objects  that  tho,  plaintiff  waived  his 
right  by  carrying  the  wall  into  his  neighbour's  groundy 
thereby  making  it  subject  to  the  regulations  imposed  by 
the  act  upon  party- walls.  It  is  a  sufficient  answer  to  that 
objeaion,  that  the  plaintiff  was  obliged  by  the  act  to 
make  it  a  party-wall,  and  whether  he  were  justified  in 
making  the  addition  to  it  which  he  has  made,  or  no,  is 
no  defence  to  this  action.  This  is  not  a  complaint  against 
the  plaintiff  for  illegally  constructing  his  building,  but  it 
b  an  action  against  the  defendant  for  obstructing  that  to 
which  the  plaintiff  claims  a  right,  and  to  which  he  has 
shewn  that  he  has  a  good  title.  If  the  plaintiff  have 
violated  the  act|  the  defendant  should  pursue  the  course 
required  by  that  act. 

>  Mr.  Justice  Heath. — I  am  of  the  same  opinion  :  It  is 
contended  that  this  building  was  a  common  nuisance,  and 
that  therefore  the  defendant  was  justified  in  obstructing 

'  the  windows  of  it.    According  to  that  argument,  he  might    ■ 
have  proceeded  at  once  to  pull  it  down :  If  he  have  any 
remedy,  let  him  pursue  it. 
Mr.  Justice  Chambrb  concurred. 
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Mr.  Justice  Dallas. — ^Perhaps  the  requisites  of  the 
building  act  have  not  been  strictly  complied  with  on  the 
part  of  the  plaintiff;  but  the  defendant's  remedy  is  under 
that  act. 

Rule  discharged. 


Tuesday,  May  3.       BELL  and  others  v.  KYMRE,  M^TAGGART,  and  others. 


Thetnrloneeofa 
bill  of  lading, 
which  directs  the 
soods  to  be  de- 
uvered  io  order  or 
io  as8ignt,paying 
fieighi,  is  liable 
for  the  freight, 
though  he  be 
only  acting  as 
broker  for  the 
consignee ;  and 
thoufm  twelve 
jnonins  have 
elapsed  since  the 
landing  of  the 
^oods,  without 
any  demand  of 
freight,  he  is 
bound  not  to  de- 
liver the  goods 
till  he  knows  that 
freight  has  been 


This  was  an  action  brought  by  the  charterers  of  the  ship 
Hindi  to  recover  the  sum  of  «£l  152  :  12/ :  Sd,  being  the 
amount  of  freight  due  for  the  carriage  of  a  quantity  of 
cofiee,  from  the  island  of  St,  Domingo  to  London*  The 
bill  of  lading,  dated  the  6th  of  June^  1809,  directed  the 
coffee  to  be  delivered  at  London^  to  order  or  to  assigns,  pay* 
ing  frnght  for  the  said  goods  as  per  cbarter-partfy  and  was 
indorsed  by  the  consignor  to  Thomas  Goodall^  who  in* 
dorsed  it  over  to  William  Fletcher.  On  the  ship's  arrival 
in  London^  in  August^  1809,  Fletcher  applied  to  the  de- 
fendants, as  brokers,  to  dispose  of  the  coffee,  and  indorsed 
the  bill  of  lading  to  them  for  that  purpose.  The  coffee 
was  landed  at  the  West  India  docks,  and  was  entered  there 
in  the  name  of  the  defendants,  who  advanced  «£4,000 
upon  it.  It  was  afterwards  sold  by  them  at  different 
times,  and  in  May^  1810,  they  paid  over  the  balance  re- 
maining in  their  hands  to  Fletcher,  On  the  5tli  of  August 
following,  the  plaintiffs,  for  the  first  time,  delivered  a 
freight-note^  and  applied  to  the  defendants  for  payment ; 
they  refused,  on  the  ground  that  the  demand  should  have 
been  made  sooner,  and  while  the  proceeds  of  the  coffee 
were  still  in  their  hands ;  in  consequence  of  which  refusal, 
the  present  action  was  brought.    The  cause  was  tried 


Kymek. 
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before  the  late  Lord  Chief  Justice  Mansfield^  at  GuUdbally  1814. 

at  the  sittings  after  last  Michaelmaj  temi}  when  a  verdict  ^"^ 

was  found  for  the  plaintiff  on  the  authority  of  Cock  v.  ^^  o. 
Tajkr  («)|  where  the  court  held,  on  a  bill  of  lading  simi- 
lar to  the  present,  that  the  demanding  and  taking  the 
goods  from  the  master  of  the  ship,  by  the  purchaser  and 
assignee  of  the  bill  of  lading,  was  evidence  of  a  contract 
by  such  ptirchaser  to  pay  the  freig)it.  WUsm  v.  Kymer  (b) 
was  also  alluded  to,  in  which  the  circumstances  were  similar 
to  those  of  the  present  case,  except  that  the  defendants 
had  obtained  delivery  of  the  goods  under  an  order  from 
die  consignees,  and  not  under  the  bill  of  lading: — The 
court  held  that  this  delivery  raised  no  implied  assumpsit 
to  pay  the  freight,  unless,  as  appeared  to  be  the  case,  the 
defendants  had  been  accustomed  to  pay  the  freight  on 
the  receipt  of  the  goods,  deducting  it  afterwards  from  the 
proceeds. 

The  S^ieHor^General^  in  Hilary  term,  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  granted : — ^He 
contended  that,  as  it  was  the  custom  to  deliver  the  freight- 
note  within  two  months  after  landing  the  goods,  and^s, 
in  the  present  case,  there  had  been  no  demand  of  freight 
for  nearly  twelve  months  afterwards,  when  the  defendants 
had  paid  over  the  proceeds  to  their  employers,  the  plain- 
tifi  were  not  entitled  to  recover.  The  case  of  Cock  v. 
Taikty  he  said,  only  established  the  general  proposition, 
that  the  purchaser  of  the  cargo  is  liable  for  the  payment 
of  the  freight ;  in  the  present  case,  the  defendants  were 
only  acting  as  agents  for  the  consignees.  He  also  objected 
that  where  there  was  a  charter-party,  there  could  be  no 
implied  assumpsit  upon  a  bill  of  lading ;  and  said  there 
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1814.         was  a  case  then  before  the  court  of  Kin^s  BtnA^  in  vhich 
B£LL  ^^^  question  had  been  made. 

V-  Mr.  Serjt.  Lens  now  shewed  cause  against  the  mk) 

and  contended  that  the  time  which  had  elapsed  between 
the  delivery  of  the  goods,  and  the  demand  of  fireight» 
made  qo  difference  in  the  case.  If  the  defendants  were 
liable  in  the  first  instance,  their  liability  remained)  not- 
withstanding the  delay.  The  only  question,  therefore, 
was,  whether  thb  case  fell  within  the  principle  of  Cxi  v. 
Taylor y  or  of  Wilsmi  v.  Kymer.  He  contended  that  it  came 
strictly  within  that  of  the  former  case  \  for  the  goods  had 
been  delivered  to  the  defendants,  they  claiming  them  ai 
their  right,  as  indorsees  of  the  bill  of  lading :  It  was  not, 
therefore,  a  delivery  under  a  special  order  or  meraoran* 
dum,  as  in  the  case  of  ff^Json  v.  Kymer.  The  relative 
situation  of  the  party  holding  the  bill  of  lading,  as  to  his 
interest  in  the  goods,  made  no  difference  with  regard  to 
the  person  claiming  freight.. 

The  Solickor'^eniralt  being  called  upon  by  the  court 
to  distinguish  this  from  the  case  of  Cock  v.  T'^y^r,  said,  that 
in  that  case  the  goods  had  been  delivered  fix>m  on  board 
the  ship  to  the  indorsee  of  the  bill ;  and  he  admitted  that 
when  the  consignee  or  purchaser  of  a  cargo  applies  to 
the  master  of  the  vessel  for  the  delivery  of  the  goods,  he 
has  no  right  to  suppose  that  freight  has  been  paid ;  and 
therefore  the  implied  promise  to  pay  it  is  raised  in  him. 
But  in  the  present  case,  the  goods  had  been  landed  at  the 
docks,  where  the  custom  was,  in  case  the  freight  be  not 
paid,  to  put  a  ttop  upon  the  goods,  that  is,  an  order  not 
to  deliver  them  till  the  freight  be  paid  :  If  that  had  been 
done  here,  the  present  case  would  have  fidlen  within  the 
principle  oi^Coci  v.  Tayhri  but  no  such  stop  had  been 
put,  nor  any  notice  given  to  the  defendants  that  freight 
was  due ;  how  then  could  they,  being  mere  agents,  be 
considered  as  liable  ?  He  then  insisted  that  the  plaintifii 
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by  their  delay  in  making  their  demand»  had  forfeited         i8i4. 
their  claim^  if  any  existed,  upon  the  defendants :  They  ^T^"^ 

should  have  applied  while  the  defendants  had  funds  in  «. 

their  hands,  sufficient  to  answer  their  demand.  Unless,  Kymbr. 
therefore,  the  court  should  be  of  opinion  that  the  holder 
of  a  bill  of  lading,  whatever  be  the  length  of  time  between  ' 
the  delivery  of  the  goods  and  the  demand  of  freight,  had 
no  right  to  pay  over  the  proceeds,  without  first  ascertain- 
ing that  the  fireight  had  been  paid,  the  present  verdict 
could  not  be  supported. 

Loid  Chief  Justice  Gibbs.— The  holders  of  the  bill  of 
lading  were  bound  to  know  that  they  were  liable  for  the 
freight;  and  therefore  should  not  have  paid  over  die 
proceeds,  without  first  taking  care  that  their  employers 
had  paid  it.  The  present  defendants  are  the  last  persons 
in  the  world  who  should  plead  ignorance,  because  it  ap- 
pears firom  the  case  of  Wilson  v.  Kymer,  that  it  was  their 
practice  to  pay  the  freight  on  the  receipt  of  the  goods. 
I  think  it  is  impossible  to  distinguish  this  firom  the  case 
^Cockv.Tayhr. 

The  rest  of  the  court  concurred. 

Rule  discharged 


LAMBERT  tl.  LIDDARD.  Tuesday,  May  S« 

This  was  an  action  on  a  policy  of  insurante,  which  was  On  a  policy atand 

effected  on  the  ship  Lien  and  freight,  at  and  firom  Per-  from  Pemambw 
1  t_  '      t      r%       ;  CO,  or  any  other 

wmbueoy  or  any  other  port  or  ports  m  the  Brasuls,  to  port  or  ports  in 

the  Brazils,  to 
London;  "  beginning  the  adventure  from  the  loading  the  goods  on  board  the  ship,  on  the 
''  termination  of  her  cruize,  and  preparing  for  her  voyage  to  London;^  The  ship,  on 
the  termination  of  her  cruize,  touched  at  Pemamlmco ;  but  foiling  to  procure  a  cargo 
therly  the  proceeded  for  Si>  Salvador,  and  was  lost  on  her  voyage  thither :— Held,  ] , 
that  the  policy  attached  at  Pemamlmco ;  9,  that  the  ship's  proceeding  for  Si-  Salvador 
was  no  deviation;  and  3,  that  the  voyage  was  well  dcacrioed  in  the  declaration,  as 
60m  Pemamlmco  to  London* 
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London  i  ^*  beginning  the  adventure  upon  the  said  goods 
'<  and  merchandize,  from  the  loading  thereof  cm  board  the 
"  said  ship,  upon  the  said  ship,  &c.  on  the  termination  of 
^  her  cruize,  and  preparing  for  her  voyage  to  Lotidcfii 
"  with  or  without  letters  of  marque,  with  leave  to  chase, 
<*  capture,  man  prizes,  and  see  them  into  port}  but  not  to 
^*  cruize."  The  first  count  of  the  declaration  stated  that  on 
the  20th  ot^Augustf  1813,  the  cruize  terminated,  and  the 
ship  then  prepared  for,  and  departed  and  set  sail  upon, 
the  said  voyage  to  London,  from  parts  beyond  the  seas,  to 
wit,  from  Pemambuco  aforesaid;  and  that  afterwards,  and 
while- she  was  proceeding  on  her  voyage,  and  before 
her  arrival  at  London,  to  wit,  on  the  20th  of  Siptember^  the 
ship  was  lost.  The  second  count  stated  that  on  the  20th 
August,  1813,  the  cruize  terminated,  and  chat  the  ship 
was  then  in  good  safety,  and  preparing  for  her  voyage  to 
London  aforesaid;  and  that  afterwards,  and  while  she  was 
sailing  and  proceeding  on  her  said  voyage  towards  Lon^ 
don,  to  wit,  on  the  day  and  year  last  aforesaid,  the  ship 
was  lost.  The  cause  was  tried  before  Lord  Chief  Justice 
Mansfield,  at  the  sittings  after  last  Michaelmas  term,  when 
it  was  proved  by  the  captain  of  the  ship,  that  her  cruize 
ended  on  the  18th  of  June,  1813  ;  that  his  object  then 
vras  to  get  a  cargo ;  that  he  went  to  Pemambuco,  as  the 
nearest  port  for  that  purpose ;  that  he  tent  an  officer />n 
»hore  to  see  if  a  cargo  could  be  procured,  but  finding 
that  none  was  to  be  had,  he  took  in  some  stores  and  pro- 
ceeded for  &•  Salvador,  another  port  in  the  Brazils, 
and  the  nearest  to  Pemambuco;  and  that  before  she 
reached  Si.  Salvador,  the  loss  happened.  He  also  stated 
that,  could  he  have  got  a  cargo  at  Pernambuco,  he  should 
have  come  direct  firom  thence  to  London.  St.  Salvador  is 
four  or  five  hundred  miles  from  Pemambuco,  and  in  an 
opposite  direction  to  London*,  being  to  the  south  of  Per-^ 
nambucoi  London  to  the  north.     On  this  evidence^  a 
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Verdict  was  found  for  the  plaintiffs  for  the  amount  of  the  1814. 

loss  on  the  ship,  with  liberty  to  the  defendant  to  move  to       .  '*^'*^ 
enter  a  nonsuit  on  three  grounds :  jPirx/,  that  the  risk  v. 

had  not  attached  wi^en  the  loss  happened ;  Secondly]  that 
the  going  from  Petnambuco  to  St.  Salvador  was  a  devia* 
tion  \  Thirdly y  that  the  voyage  was  not  described  in  the 
declaration,  so  as  to  meet  the  evidence  :  And  Mr.  Serjt 
Vaugban  accordingly  obtamed  a  rule  nisi  in  HUarj  term. 

The  Sdicitor-Gemral  and  Mr.  Seijt.  Best  on  this  day 
shewed  cause,  and  premised  that  there  were  three  special 
qaalities  in  the  policy }  firsts  that  it  should  conmience  at 
the  termii^ation  of  the  cruize,  seconHy,  that  the  ship  might 
cairy. letters  of  marque,  and  thir4ly,  that  she  had  leave  to 
take  in  goods  at  any  port  or  ports  in  the  Brazils.  As^o 
tht^rst  objection)  they  contended  that  the  ship  having 
been  insured  at  and  from  Pemambucoy  or  any  other  port 
or  ports  in  the  BrazUsy  the  meaning  of  the  policy  was 
that  she  should  be  at  liberty  to  go  to  any,  and  any  num- 
ber, of  ports  on  that  coast,  till  she  had  completed  her 
cargo}  and  that  at  the  first  port  at  which  she  should 
touch,  whatever  that  might  be,  the  policy  should  attach; 
and  the  attaching  of  the  policy  could  not  be  affected  by 
any  subsequent  deviation.  The  cruize  had  ended  at 
PemambucOf  and  the  ship  having  become  a  trading  ship, 
the  policy  attached  there.  As  to  the  seeend  objection^ 
that  the  going  to  &.  Salvador  was  a  deviation,  they  con- 
tended that  by  the  words  of  the  policy,  the  ship  had  a 
right  to  go  to  any  number  of  ports  in  the  Brazils^  and  in 
any  order,  though  not  in  her  direct  course  to  London^ 
provided  she  kept  the  purpose  of  her  voyage  in  view, 
viz.  the  procuring  a  cargo  to  bring  to  London,  They  said 
this  was  the  same  case,  as  if  the  policy  had  been  from 
Pemanikuco  to  London^  with  liberty  to  go  to  St.  Salvador. 
In  order  to  support  the  defendant's  proposition,  that, 
having  made  her  election  of  her  port  of  loading,  the  ship 
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1914.  could  not  afterwards  go  to  any  other  port,  unless  in  her 

du-ect  course  to  London,  the  words  should  have  been  "  at 
and  from  Pemambuco  and  no  other  pori^'*  instead  of  '^  at 
LiooARP.  and  jfrom  Pernambuco  and  any  other  port  or  ports**  As 
longi  therefore^  as  the  ship  remained  on  the  coast  of 
Brazil f'she  was  under  no  limitation  as  to  the  ports  she 
went  to.  They  compared  this  to  the  case  of  Bragg  v. 
Anderson  (a),  where  the  court  held  that  a  policy^  at  and 
from  Martinique  and  all  or  any  of  the  West  India  islands 
to  London,  warranted  the  ship  in  touching  at  St.  Domingo, 
though  that  island  was  considerably  out  of  her  direct  course 
firom  Martinique  to  London.  As  to  the  last  objection,  that 
the  voyage  was  not  described  in  the  declaration  so  as  to 
meet  the  evidence,  they  said  this  was  in  fact  a  question  on 
the  merits,  and  depended  on  the  second  point  which  had 
been  reserved ;  for  if  the  ship  had  a  right  to  go  to  St. 
Salvador  for  the  purpose  of  getting  a  cargo  for  London, 
the  voyage  was  well  stated  as  from  Pemamkuco  to  London: 
At  all  events,  the  second  count  ^vas  correct^  in  averring 
that  the  ship  was  proceeding  towards  London. 

Mr.  Sexjt.  Lens,  Mr.  Serjt.  Vaugban,  and  Mr.  Seijt. 
CopUj,  contri,  contended  ^rjt,  that  the  risk  had  not  at- 
tached when  the  loss  happened,  because  the  policy  being 
jn  the  terms  above  stated,  it  was  necessary  to  shew  not 
only  that  the  cruize  had  terminated,  but  that  she  was 
preparing  for  her  voyage  to  London }  for  which  purpose 
she  should  have  arrived  at  her  port  of  loading,  and  unless 
she  had  so  arrived,  the  risk  did  not  attach ;  the  fact  ap- 
peared to  be,  that  she  had  only  touched  at  Femamhsco,  and 
then  sailed  for  St.  Salvador.  But  secondly,  if  the  risk  had 
attached,  they  contended  that  the  ship  had  clearly  been 
guilty  of  a  deviation ;  for  supposing  Pemambuco  to  have 
been  her  port  of  loading,  she  was  lost  in  goirg  from 


(a)  4  Tami.  S89. 


LiDDARD. 


IN  THB  JflFTY-FOURTH  TEAK  OF  GEO.  llf.  15S 

thence  to  St.  Salvador,  that  is,  she  was  proceeding  swtim  I8l4. 

ivarJs  instead  of  to  the  nartb,  which  would  have  been  her       .   '^"^^ 

direction  to  Lendofu    They  ssdd  it  had  been  decided  again  v. 

and  againy  that  where  a  party  has  a  liberty  of  touching 

at  any  port,  that  must  be  understood  to  mean  any  port  in 

the  course  of  the  voyage  from  the  place  where  the  risk  is 

to  attach,  to  the  terminus  ad  quern.    In  support  of  this 

position  they  cited  the  case  of  Gairdner  v.  Senhouse  (a\ 

where  on  a  policy  from  Loudjn  to  Trinidad^  or  the  Spanish 

Mauif  the  court  held  that  <'  leave  to  call  at  all  or  any  of 

*'  the  West  India  islands,  and  liberty  to  touch  and  stay  at 

^  any  ports  or  places  whatsoever  and  wheresoever,"  must 

be  restricted  to  places  in  the  direct  course  of  the  voyage. 

In  Hogg  V.  Homer,  N.  P.  after  Aftch.  1797,  MS.  died 

1  Marshall  on  insurance,  191 :  A  ship  was  insured  <'  at 

^  and  fit>m  Lisbon  to  a  port  in  England,  with  liberty  to 

"  call  at  any  one  port  in  Portugal  tor  any  purpose  what« 

^  soever.^    Lord  Kenyon  held  that  her  going  from  lAsbon 

to  Faro,  for  the  purpose  of  completing  her  cargo,  Faro 

being  out  of  her  direct  course  to  London,  was  a  deviation 

which  discharged  the  underwriters.    As  to  the  declara- 

tion,  they  contended  that  the  same  objection  applied  to 

both  counts,  for  she  could  neither  be  said  to  have  been 

upon  her  voyage  to  London  fromPernamiuco,  nor  to  have 

been  proceeding  on  her  voyage  towards  London,  when  the 

loss  happened. 

Lord  Chief  Justice  GiBBS,  after  stating  the  facts,  pro- 
ceeded thus : — ^The  ship  appears  to  have  been  engaged  as 
t  privateer  or  letter  of  marque,  and  her  owners,  meaning 
to  end  that  adventure,  insured  her  for  her  trading  ad- 
venture. The  object  of  the  insured  was  to  protect  them- 
selves fi^m  the  time  of  beginning  the  latter  adventure, 
and  there  is  no  doubt  but-she- might  have  been  msured 

■  — 

(0)ZTaun.  l6. 
TOL.  1.  U 


LZOOARD. 


154  CASKS  IN  BASTBR  TERM, 

1814.         against  all  risks  till  her  cargo  was  completed.    I  am  of 
Lambert      9pWon  that  the  words  of  the  policy  are  sufficient  to 
V.  cover  these  risks.    The  ship  arrived  oSPemamhtcOf  and 

an  officer  was  sent  on  shore  for  the  purpose  of  procuring 
a  cargo ;  £dling  in  her  attempt  there,  she  was  proceeding 
to  5/.  Salvador  with  the  same  view,  and  was  lost  in  that 
voyage.  The  defendant  objects  that,  either  the  policy 
was  not  to  attach  till  the  ship's  arrival  at  the  port  of  actual 
Ipading,  and  then  to  be  sure  it  did  not  attach  at  all  in 
thjs  case ;  or  else  that,  having  elected  Perftambuco  as  her 
loading  port,  slx^  was  afterwards  guilty  of  a  deviation ; 
and  that,  even  though  there  might  be  nothing  illegal  in 
that  deviation,  yet  that  this  was  not  the  voyage  insured. 
I  think  the  words  of  the  policy  answer  both  these  objec- 
tipns.  If  the  policy  had  been  at  and  from  Pemamhsfo  or 
any  other  port  in  the  JSmzt/x,  there  might  have  been  some 
colour  for  the  defendant's  argument;  but  the  alternative 
hfing  any  other  port  or  ports,  there  must  have  been  a 
contemplation  of  her  going  to  more  ports  than  one..  The 
object  of  the  policy  must  have  been  to  secure  the  insured 
from  all  risks  from  the  time  the  cruize  ended,  while  she 
was  receiving  her  cargo,  and  till  her  arrival  at  London. 
In  the  case  of  Hogg  v.  Homer ^  the  words  were  not  so  com- 
prehensive as  in  the  present.  It  has  been  objected  that* 
though  the  cruize  was  ended,  the  ship  was  not  preparing 
for  her  voyage :  I  think  that  having  come  to  Pemambttco 
to  procure  a  cargo,  and  having  sent  an  officer  on  shore 
for  that  purpose^  she  must  be  considered  as  preparing  for 
her  voyage  within  the  words  of  the  policy,  and  that  there* 
fore  the  policy  had  attached :  I  also  think  that  she  had  a 
right  to  go  to  Si.  Salvador  for  the  purpose  of  procuring  a 
cargo.  As  to  the  objection  that  the  voyage  was  not  cor* 
rectly  stated  in  the  declaration  \  supposing  my  construe* 
tion  of  the  policy  to  be  a  just  one,  the  voyage  might  fiurly 
be  des€r2)ed  as  from  Pemambuco  to  London. 
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Mr.  Justice  Heath  was  of  the  same  opinioni  and  said 
diere  was  no  pretence  for  contending  that  the  insured  must 
select  on^  porf  to  the  exclusion  of  all  others. 

Mr/ Jtfstice  CHambre. — ^These  questions  admit  of  no 
doiibt ;  the  ship  was  certainly  preparing  for  her  voyage ; 
Ae  was  to  get  a  cargo  somewhere ;  suppose  she  had  got 
part  of  her  cargo  at  Pernambuco,  by  the  very  words  of  the 
poEcy,  she  might  have  gone  elsewhere  to  complete  it. 
It  was  nothing  like  a  deviation. '  As  to  the  declaration, 
the  second  count,  at  least,  i^  perfectly  applicable. 

Mr.  Justice  Dallas  concurred,  and  the  rule  was 

Discharged. 


1814. 
Lambert 

V. 
LiDDARD. 


SIMMONS  V*  HUMT. 

Thx  plaintiflF  declared  as  executnx  ofHemy  Hufge,  against 
the  defendant  as  obligor  of  a  bond,  which  had  been  given 
to  the  testator  in  his  lifetime.  The  first  plea,  after 
craving  oyer  of  the  bond  and  of  the  condition,  which  was 
for  the  payment  of  an  annuity  to  the  testator,  stated  that 
no  memorial  of  the  bond  had  been  enrolled  in  the  court 
of  chancery,  within  twenty  days  after  the  execution 
thereof,  according  to  the  stat.  17  Ged.  S.  c.  26,  whereby 
the  bond  was  void.  The  second  plea,  after  stating  that 
the  testator  had,  within  twenty  days  after  the  execution 
of  the  bond,  caused  a  memorial  of  it  to  be  enrolled  in  the 
court  of  chancery,  and  after  reciting  the  memorial,  pro- 
ceeded thus :  **  which  said  memorial  is  not  a  good  and 
'*  sufficient  memorial  of  the  said  bond,  according  to  the 
••form  of  the  said  statute,  by  reason  whereof  the  bond 
*<  on  which  this  action  is  brought  is  void  in  law  j"  and 
concluded  with  a  verification.    The  plaintiff  demurred 

m2 
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In  an  action  on  ji 
bond,  condition* 
ed  for  the  pay-  ^ 
ment  of  an  annui- 
ty, a  plea»  stating 
tnat  a  memorial 
of  the  bond  had 
been  enrolled, 
and,  after  reciting 
the  memorial, 
that  it  was  not  a 
good  and  sufiicU 
ent  memorial  ac« 
cording  to  the 
form  of  the  sta- 
tute; without 
stating  in  what 
particulars  it  was 
defective,oralIeg- 
ing  that  no  other 
memorial  had 
been  enrolled,  is 
bad  on  special 
demurrer. 
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1814.         to  the  second  plea^  shewing  for  causes*  firtt^  '^  that  the 
Simmons       defendant  had  not  in  the  said  plea  shewn  or  alleged,  that 
0.  no  other  memorial  of  the  said  writing  obligatory  had 

been  enrolled  in  the  said  court  of  chancery,  besides  the 
said  memorial  in  that  plea  mentioned ;  and  secondly f  that 
the  defendant  had  in  his  said  plea  alleged,  generally,  that 
the  said  memorial  was  not  a  good  and  sufficient  memorial 
of  the  said  bond,  without  alleging  or  pointing  out  in  what 
particulars  the  same  was  defective,  as  he  ought  to  have 
done."  The  defendant  joined  in  demurrer,  and  on  this 
day  it  came  on  for  argument* 

AC*.  Seijt.  Hiywood,  in  support  of  the  demurrer,  con- 
tended that  both  or  either  of  the  above  causes  would  be 
sufficient  to  condenm  the  plea :  As  to  the  first  objection, 
as  the  plea  only  stated  that  the  memorial  which  had  been 
enrolled  was  insufficient,  vrithout  further  alleging  that  no 
other  memorial  had  been  enrolled,  non  constetit,  but  there 
had  been  another  enrolled  within  the  twenty  days.  With 
regard  to  the  second  objection,  as  the  plea  merely  stated 
that  the  memorial  was  not  a  good  and  sufficient  memo- 
rial, the  court  were  left  to  decide  whether  it  were  bad» 
and  in  what  points  it  was  so.  These,  he  said,  were 
points  of  law,  and  not  questions  fit  to  go  to  a  jury  ;  and 
in  truth,  there  were  no  facts  left  by  the  plea  for  the  con- 
sideration of  the  jury. 

Mr.  Serjt.  Faughan,  being  called  upon  to  answer  the 
first  objection,  insisted  that  the  defendant  having  set  out 
the  memorial,  and  stated  that  it  was  improper,  it  became 
incumbent  on  the  plaintiff  to  shew  that  some  other  m^ 
morial  had  been  enrolled. 

Lord  Chief  Justice  Gibes.— -The  way  to  try  this  ques- 
tion is  to  ask  whether  the  plea  might  not  be  perfectly  tme^ 
and  yet  a  sufficient  memorial  have  been  filed  ?  I  think 
it  might,  and  if  so,  the  plea  must  be  bad. 

Mr.  Serjt.  Faugban  asked  if  the  defendant  might  be 
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allowed  to  amend  ?  But  the  court  were  of  opinion  that  18t4i 

the  definice  set  up  by  the  plea  was  not  deserving  of  en-       Simmoks 

couragementj  and  accordingly  gave  v- 

HuvT. 
Judgment  for  the  plaintiff. 


JONES  and  others  v.  rtde  and  another.    '  Wednesday^ 

May  4. 

This  action  was  brought  to  recover  the  sum  of  ^1000,  i^-havinganavy- 
for  money  had  and  received  by  the  defendants  to  the  use  ports  to  be  For'* 
of  the  plaintiffs ;  and  was  tried  at  GuiUhaUf  at  the  sittings  >  800/.,  pays  it  to 

£.        f  .^.  ,      .  ^    r  T        /^,  .    r    r       .         B.  for  that  SUID  ; 

after  last  Miebaelmas  term,  before  Lord  Chief  Justice  B.  pasaes  it  to  C, 
ManffieU,  when  a  verdict  was  taken  for  the  plaintifi,  SXTffiw  foj 
subject  to  the  opinion  of  the  court  upon  a  case,  which  payment,  whenit 
wa,  m  subrtance  as  foUows.  '^^X  '* 

On  the  28d  of  August ^  iSlS,  the  defendants!  who  were  drawn  for  800/. 
bill  brokers,  were  possessed  of  a  navy  bill,  dated  the  l7th  sum  had  been 
of  7i«/y,  181,3,  and  payable  the  15th  of  October  foUowincr,  fraudulently  al- 

*.  ,  ,      ,     ^      ,  -.  />  .   tcredto  1800/., 

which  purported  to  be  for  the  sum  of  <£  1884  :  16i. :  10a.  the  navy  office 

On  the  same  «3d  oi  August,  the  defendants  offered  this  ?^|Ji5™  Vr«h*^^ 
bill  to  the  plaintiffs,  who  are  also  bill  brokers^  to  be  db-  one  Tor  800/. ;  C. 
counted;  the  (ilaintifis  agreed,  and  accordingly  paid  the  ceivesof  B.  the* 
sum  of  c£  1870 :  2x. :  9i.,  being  the  remainder  of  the  sum  remainingiooo/.: 
of  ^1884 :  16/. :  lOJ.,  after  deducting  the  discount,  to  the  is  entitled  to  re- 
defendants,  who  delivered  to  them  the  navy  bill  in  re-  S**^*'  *]^*  \^L 

'  from  if.,  though 

turn.    On  the  27th  of  the  same  month,  the  plaintifis  all  the  parties 

offered  it  to  a  Mr.  mUiams,  who  likewise  agreed  to  dis-  j^^^S^She 
count  it»  and  paid  the  plaintiffs  the  sum  of  «£l  S7 1 :  3i. :  5 J.,  fraud, 
receiving  the  bill  from  them  in  return*    This  bill,  at  the 
time  it  was  issued  from  the  transport  office,  had  been 
drawn  for  the  sum  of  «£884 .:  1 6i. :  10 J.  only,  but  between 
that  period  and  the  23d  of  August^  it  had  been  altered  by 
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]8H«         some  person  in  its  form  and  puporti  by  prefixing  the 
JovEs         figure  1  to  the  figm-es  £SS4 :  16i. :  lOdL;  so  that  the  bill 
a.'  then  purported  to  be  for  the  sum  of  ^1884  :  16x. ;  lOd. : 

The  date  of  the  bill  had  been  likewise  altered  from  the 
7th  of  July  to  the  Hth,  and  the  time  when  it  became 
due  was  in  like  manner  changed  from  the  15th  to  the 
5th  of  October.     In  this  state  the  bill  had  been  dis- 
counted by  the  plaintifis  for  the  defendants,  and  by  Mr. 
Williams  for  the  plaintifis ;  but  neither  the  defendants, 
nor  the  plaintiffs,  nor  Mr.  Williams^  at  the  time  of  their 
respectively  discounting  it,  had  any  knowledge  of  its 
having  been  so  issued  and  altered.    The  bill  remained 
in  the  hands  of  Mr.  fVUliams  till  the  5th  of  October y  when 
it  was  presented  at  the  navy  pay  office,  but  was  refused 
payment,  on  account  of  the  alterations ;  and  it  was  re^ 
quired  by  the  commissioners  for  the  transport  department, 
that  the  bill  so  altered  should  be  deposited  with  them^ 
and  a  new  one  issued  in  lieu  of  it  for  the  original  amount. 
This  was  accordingly  done,  without  any  communication 
with  the  defendants,  and  without  their  knowledge ;  and 
.   Mr.  Williams  thereupon  received  from  the  pay-office  the 
sum  of  <£88S :  16/. :  3 J.  only,  being  the  amount  of  the 
bill  as  originally  issued,  after  deducting  £\  :0a  :  7i/.,  for 
the  property  tax  charged  on  the  interest.    Mr.  WdtioMtts 
then  demanded  of  the  plaintiffi  repayment  of  the  «£lOOOj 
being  the  difference  between  the  sum  which  he  had  ad« 
vanced  on  discounting  the  bill,  and  that  v4iich  he  had 
received  from  the  navy  board:  The  plaintifis  accordingly 
repaid  the  sum  of  <£lQOO  to  him,  and  the  present  action 
was  thereupon  brought  by  the  plaintifis  to  recover  the 
same  sum  from  the  defendants.    If  the  court  should  be 
of  opinion  that  the  plaintiffs  were  entitled  to  recover,  the 
verdict  taken  tor  them  for  ^<000  was  to  stand ^  bat  if 
otherwise,  a  nonsuit  was  to  be  entered. 
On  this  day  the  case  came  on  for  argument,  whmt 
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Mr.  Seijt.  LenSf  for  the  plaintiffs,  premised  that»  in  order  1614. 
to  entitle  them  to  recover  back  the  difference  between  Johes 
the  real  bill,  and  the  sum  which  it  purported  on  the  face  v» 

of  it  to  be  worth,  it  was  only  incumbent  upon  them  to 
shew  that  that  sum  had  been  received  by  the  defendants 
on  a  consideration,  which,  though  supposed  to  be  valid 
between  the  parties  at  the  time  of  the  transaction,  had 
altogether  failed.    This,  he  said,  was  the  ordinary  case  of 
a  stun  of  money  having  been  received  by  one  party,  with- 
out  any  imputation  of  fraud  on  either  side,  on  an  instru« 
ment  which  turned  out  not  to  be  of  the  value  which  it . 
apparently  bore.    He  contended  that,  if  a  person  sell  to 
another  an  instrument  bearing  an  intrinsic  value,  for 
more  than  that  sum,  when  the  real  ^aliie  apjpears,  the 
purchaser  is  entitled  to  recover  back  so  much  as  exceeds 
the  real  value,  because  it  was  paid  without  a  con« 
sideration.    Both  parties,  he  admitted,  were  equally  in- 
nocent, and  equally  ignorant  of  the  facts,  but  the  defend- 
ants had  received  «£l800  of  the  plaintiffi  on  the  suppo- 
ation  that  they  were  giving  the  Worth  of  that  sum  ;  the 
instrument  afterwards  appears  to  be  worth  only  «£80b, 
not  from  any  fluctuation  of  the  market,  but  from  the  in- 
herent defect  of  the  instrument.    There  was  no  under- 
standing that  the  plaintifis  took  the  bill  for  better  for 
worse  ;  no  risk  to  be  run  on  it,  except  that  which  was 
incidental  to  all  such  Instruments,  viz.  that  of  being  dis- 
honoured when  presented  for  payment:   It  was  not, 
therefore,  the  case  of  a  man  havihg  been  mistaken  in  his 
speculation,  but  it  was  a  simple  agreement  that  the  bill 
should  be  taken  for  what  it  was  really  wortht    He  said, 
there  were  no  authorities  exactly  In  point,  but  he  antici- 
pated the  case  of  Price  v.  Neale  (a\  which  he  supposed 
would  be  cited  by  the  other  side.    In  that  case,  the 

(a)  3  Bur,  1354. 
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1814.         pluntiff  had  accepted  a  forged  bill,  which  was  afterwards 


Jones 


indorsed  to  the  defendant^  and  taken  up  by  the  plaintiff 
o."'         when  due ;  the  t:ourt  held  that  the  plaintiff  wa^  not  en- 
Rtdb.         titled  to  recover  back  the  money  so  paid :  That,  how- 
ever,  was  very  distinguishable  from  the  present  case, 
because  there  the  plaintiff  had,  by  \iis  acceptance,  ac- 
knowledged the  validity  of  the  billy  and  he  had  therefore 
no  equitable  claim  upon  the  defendant.     [Lord  Chief 
Justice  GMs. — The  case  of  Barter  v.  GingeU  (a),  is  a 
stronger  case ;  that  was  an  action  against  the  acceptor  of 
a  bill  of  exchange,  to  which  one  defence  was  that  the  ac- 
ceptance had  been  forged  by  the  drawer  $  but  the  plain- 
tiff having  proved  that  the  defendant  had  paid  several 
bills,  to  which,  as  to  that  in  question,  the  drawer  had 
written  acceptances  in  the  defendant's  name.  Lord  Kinjm 
held  that  the  defendant  had  by  so  doing  adopted  the  ac- 
ceptance, and  made  himself  liable.]  That  case,  the  learned 
Serjt.  said,  was  decided  on  the  same  principle  as  that  of 
Price  V.  Ne.^Uy  viz.  that  where  a  party  acknowledges  an  in- 
strument to  be  genuine,  he  is  concluded  by  such  acknow- 
ledgment ;  but,  in  the  present  case,  each  was  in  the  same 
situation  as  the  other,  and  it  therefore  fell  within  the 
general  principle,  that  where  there  has  been  no  fraud  or 
neglect  on  either  side,  the  money  which  has  been  paid 
on  a  consideration  which  fails,  cannot  be  retained,  at 
least  pr^tantOf  for  which  the  consideration  ba$  £uled« 

Mr.  Serjt-  Vaughan^  rov/ri,  insisted  that  the  parties 
being  equally  innocent,  the  maxim  of  potior  est  coiuBtio 
possidefitis  must  prevail ;  in  support  of  which  position  he 
cited  Ancher  v.  The  batik  if  England  {b\  on  which  oc- 
casion Lord  MansJUld  said  that  where  there  was  equal 
equity,  possession  musr  prevail }  and  that  the  equity  wi^ 
equal  between  persons  who  were  equally  innocent*    Th^ 

{a)  a  Eip.  Rep.  6a— (6)  Doiy.  ^7- 


Rydi. 
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transactioii  heve  was,  that  certain  bill  brokers  had  met  for  1814. 

the  purpose  of  passing  from  one  to  the  other  certain  securi-         j^^"^ 
tie$ }  it  happened  that  this  was  a  government  securityf  o. 

(it  would  have  been  the  same  thing,  had  it  been  a  bill  of 
exchange)  which  the  defendants  sold  to  the  plaintifis  i 
for  this  must  .be  considered  merely  as  a  sale,  since  the 
defendants  gave  no  indorsement  or  security  beyond  what 
the  instrument  itself  gave ;  they  did  not  pledge  their 
personal  credit,  and  the  plaintiflfs,  therefore,  took  it  on 
their  own  risk :  The  latter  afterwards  passed  it  away  to 
a  third  person^  and  this,  he  said,  was  clearly  such  an 
adoption  as  precluded  the  plaintifis  from  calling  on  the 
defendants  to  refund  i  at  least,  they  should  have  commu* 
nicated  the  forgery,  and  made  their  claim  as  soon  as 
possible  upon  the  defendants.   [Lord  Chief  Justice  G/M/. 
—That  is  an  ungracious  argument  for  the  defendants  to 
make  use  of ;  for  it  was  clearly  a  forged  instrument,  and 
the  plaintifis,  therefore,  might  have  recovered  the  whole 
amount  from  the  defendanu.]   If  Williams  had  recovered 
against  the  plaintifis,  he  admitted  that  the  latter  would 
have  had  a  claim  against  the  defendants  $  but  he  con« 
tended  that  the  plaintifis  should  have  resisted  the  applica- 
tion made  by  WitUams^  and  have  left  him  to  his  action. 
If  they  had  paid  it  voluntarily,  it  must  be  considered  as  a 
payment  in  their  ovm  wrong.     If  both  parties  were 
equally  innocent,  why  was  the  loss  to  fall  on  the  defend- 
ants, more  than  on  the  plaintifis  ?  [Lord  Chief  Justice 
GfMx.— -The  defendants  might  have  recovered  it  back 
from  the  person  from  whom  they  received  it.]    It  did 
not  follow,  he  said,  that,  because  the  consideration  had 
altogether  failed,  the  plaintiff*  was  entitled  to  recover. 
In  Brei  ▼.  Holbeck  (a\  where  an  administrator,  having 
found  a  mortgage  deed  among  the  intestate's  papers,  had 

'■■  ■      ■■IIWI.P    will    ■  ■■■■  I  ■■       .»■!■  ■  »      I         llN* 
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1814.       .  assigned  it  more  than  six  years  back  for  the  mort^gi 


Jones 


money  \  the  mortgage  deed  proved  to  be  a  forgery  5  the 
T."'  court  held  that  the  assignee  Was  not  entitled  to  recover, 
^^^^'  unless  the  assignor  knew  it  to  be  a  forgery.  So  in  the 
present  case>  unless  the  defendants  cOidd  be  fixed  with 
some  fraud  of  knowledge  of  the  forgery,  they  could  not 
be  made  liable.  He  cotnpared  this  to  the  case  of  a  horse 
sold  mthout  a  warranty.  [Mr.  Justice  Cbamire. — Suppose 
a  man  sell  a  horse,  which  tum^  ont  to  have  been  dead  at 
the  time  of  the  sale.]  There  the  defect  would  appe^  on 
the  face  of  the  transaction.  The  ciise  of  Price  v.  Neali, 
he  said,  was  strong  authority  in  favour  of  the  defend- 
ants, and  was  in  substance  the  same  dsthe  present.  [Loid 
Chief  Justice  Gi^^/.— There  is  an  obvious  difference  be- 
tween the  two  Cases  (  for  in  Price  v.  Neale^  the  money 
was  paid  by  the  person  whose  pectdi^  duty  it  Was  to  see 
that  the  bill  was  a  good  oiie.]  This  was  not  a  transfer  of 
mere  waste  paper  |  for  the  in^tniiheiit  was  worth  some- 
things and  JVUiidM^  who  must  be  cbnalidered  as  standing 
in  the  plriiitiff*^  fdace,  had  recof  ere^  S^ttiethitt^  upOh  it. 
[Lord  Chief  Juidce  GMi.^li  die  ^hihtids,  or  JFUtiam 
kt  thev  plate,  bid  done  what  you  suggest,  and  had  held 
out  against  the  Commiflsionersy  refusing  to  receive  less 
tban  the  apparent  »nonnt  of  the  bill,  the  question  to-day 
had  been,  not  witether  they  should  recover  £1000^  but 

Mr.  Seijt.  Lens,  in  fej^ly^  <&stSnguSshed  this  from  the 
case  of  Bree  v.  HMeck  above  cited',  because  there  the 
Administrator  had  covenanted  against  his  own  acts  and 
those  of  (be  intestate  only;  and  by  so  doing,  he  predoded 
the  idea  of  any  Icnther  Warranty. 

Lord  Chief  Justice  OfBBS.—- I  am  of  Oj^on  t&it  the 
plaintiffs  are  entitled  to  recover,  and  on  the  gi'ounds  on 
which  my  brother  Lens  founded  his  argument,  viz.  that 
it  was  an  exchange  betweeilthe  parties^  on  the  one  hand, 


Ryoe. 
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of  a  navy-bill  professing^to  be  for  £l9O0^  and  so  repre-  1814. 

sented  by  the  party  delivering  it;  and  on  the  other  hand,         j'^^^ 
of  the  som  of  money  which  the  bill  purported  to  be         ^^  v. 
worthy  mimts  the  interest.    Both  parties  were  mistaken 
as  to  the  value  of  the  bill.    Proving  to  have  been,  to  a 
certain  extent,  forged,  I  think  the  person  'originally  in 
possession  of  it  ought  to  pay  to  that  extent  to  the  person 
triu)  received  it  from  him.    The  ground  of  resisting  this 
daim  is,  that  it  was  a  negoclable  security,  without  indorse- 
mentj  and  that  when  the  holder  of  a  negociable  security 
passes  it  away  without  indorsing  it,  he  means  not  to  be  re- 
sponsible upon  it.     This  doctrine  was  fully  discussed  in 
the  case  of  Fetm  v.  Harrison  (tf ),  and  the  proposition  is 
troe,  but  only  to  a  certain  extent.    If  a  man  pass  an  in- 
stniment  of  this  kind  without  indorsing  it,  he  cannot  be 
sued  as  indorser;  but  he  is  not  released  from  this  respon* 
ability  which  he  incurs,  by  passing  an  instrument  which 
pnrports  to  be  of  greater  value  than  it  really  is.    The 
ose  of  Srge  v.  Hclieck  is  very  distinguishable  from  this-i 
In  that  case,  the  mortgage  deed,  as  far  as  appeared,  waf 
valid,  and  it  was  the  duty  of  the  administrator,  to  admi« 
nister  it  as  part  of  the  intestate's  eflFects ;  but  common 
prudence  required  him  not  to  covenant  beyond  a  certain 
extent;  and  he  therefore  covenanted  against  his  own  acti 
only,  and  those  of  his  intestate ;  that  circumstance  pre- 
cluded the  presumption  of  any  fuither  security.    This 
question  snust  often  have  occurred  in  the  case  of  bank 
notes:  I  believe  it  is  not  disputed,  but  that  if  a  mantako 
a  forged  note,  he  is  entitled  to  recover  the  amount  of  if 
from  the  person  of  whom  he  rec^ved  it ;  and  I  cannot 
distinguish  this  from  the  case  of  a  promissory  note ;  for 
though  one  should  not  be  answerable  on  the  note  as  party 


(a)  sr.ir.  757. 


^64  CASES  IN  EASTER  TERM, 

1814.  to  tt|  one. should  be  liable  for  the  money  which  had  been 

j^^^^  paid  on  the  supposition  of  its  being  worth  so  much. 

9.  Mr.  Justice  Heath  was  of  the  same  opinion,  and  dted 

Ktdb.  ^^  ^^^  ^£  Crifps  V.  Reade  (a),  where  the  defendant!  sup- 

posing himself  to  be  the  legal  representative  of  a  lessee 
for  years,  sold  the  lease  to  the  plaintiff,  but  without  any 
deed  of  conveyance,  promising,  if  any  thmg  happened, 
to  see  the  plaintiff  righted;  the  real  representative  having 
ejected  the  plaintiff,  Lord  Kinyon  held  that,  the  money 
having  been  pud  under  a  misapprehension  by  both  pardesi 
the  plaintiff  was  entitled  to  recover  it  back  as  for  money 
had  and  received. 

.  Mr.  Justice  Chambre. — ^There  can  be  no  doubt  in 
this  case :  The  general  principle  b  perfectly  clear,  that 
where  money  has  been  paid  without  a  consideration,  it  is 
to  be  recovered  back.  It  would  be  very  mischievous  if  the 
doctrine  contended  for  by  the  defendants  could  be  sup- 
ported, as  it  would  very  materially  affect  the  credit  of 
these  instrum^ts.  The  person  who  takes  them,  gives 
credit  to  the  person  who  passes  them  to  him  for  the 
amount  $  and  if  they  fail,  the  money  must  be  refunded. 
In  this  case,  the  plaintifi,  or  at  least  WiUiamSy  who  stood 
in  their  place,  have  done  nothing  but  what  was  for  the 
advantage  of  the  defendants. 

Mrp  Justice  Dallas. — It  is  agreed  that  both  parties 
were  equally  innocent,  and  had  equal  means  of  knowledge. 
Both  on  principle,  therefore,  and  on  the  authority  of 
cases,^e  plaintifis  are  entitled  to  recover.  The  money 
vas  paid  by  mistake;  the  case  therefore  falls  within 
the  principle  of  Cripps  v.  Reade^  cited  by  my  brother 
Heath. 

Verdict  for  the  plaintiff  (h). 
(a)  6  T.  A.  60Q.--~(A)  See  ihe  next  case.      ^ 
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1814. 

BRUCE  V.  BRUCE  and  Others.  * 

This  was  Use  a  special  case  for  the  opinion  of  the  courty  So,  though  the 
under  circumstances  exactly  similar  to  the  preceding  case  amomlTof'thc 
ot  Jones  V.  Ryd^y  except  that  the  instrument,  which  in  bill  should  have 
the  present  case  was  a  victualling  bill,  after  passing  from^^^^j^Q  p^ 
the  possession  of  the  defendants,  through  the  hands  of  sentment. 
the  plamtifis,  to  the  bank  of  England^  was  by  the  latter 
presented  at  the  victualling  office  and  there  paid.    On  dis- 
covery of  the  forgery,  the  victualling  office  received  from 
the  bank  of  England^  and  the  bank  from  the  plaintifisi 
the  difference  between  the  apparent  and  the  real  value  of 
the  bill.    The  case  came  on  for  argument  on  Saturday^ 
the  14th  of  Maji  when 

Mr.  Seljt.  Belli  for  the  defendants,  contended  that 
the  payment  by  the  victualling  office  was  a  feature  in  the 
present  case,  which  distinguished  it  from  that  of  Jones  v. 
Jtjdfi  inasmuch  as  it  was  incumbent  on  that  office  to  have 
axertained  that  it  was  a  valid  instrument;  and  they  not  hav- 
mg  done  so,  the  payment  was  in  their  own  wrong,  and  was 
such  a  recognition  of  the  instrument,  as  brought  this  case 
withm  the  principle  of  Price  v.  Netde  {a).  Then  if  the 
victualling  office  could  not  have  sustained  an  action  against 
the  bank  of  England^  from  whom  they  received  the  bill, 
neither  could  the  bank  have  recovered  against  the  plain- 
tiffs, nor  the  plaintiffit,  consequently,  against  the  defend* 
ants.  He  fruther  contended  that,  in  this  case,  there  was 
a  greater  degree  of  neglect  in  the  victualling  office,  in  not 
communicating  the  forgery,  than  in  the  navy  office  in  the 
feregomg  case.  [Lord  Chief  Justice  Gibbs. — There  can- 
not be  different  degrees  of  neglect  in  the  two  cases.] 

Mr.  Seijt.  Best,  cantrip  relied  on  the  same  arguments 

(a}3Btfr.  1354. 
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which  had  been  used  for  the  plaintifis  in  Jones  v.  Rjdif 
and  insisted  that  the  victualling  ojSice  was  not  obliged, 
like  the  acceptor  of  a  bill  of  exchange,  to  know  whether 
the  instrument  were  valid  or  no. 

The  court  took  time  to  consider  of  this  case  till  Ttus' 
day  the  19th  o£  May^  when  the  Chief  Justice  delivered 
the  opinicm  of  the  court  \  which  was  that  there  was  no 
substantial  reason  for  distinguishing  this  from  the  case  of 
jQ999i  V.  Rjdep  and  that  therefore  there  must  be,  as  in 
that  case, 

Judgment  for  the  plaintiff. 


Thursday, 
May  5. 


HODGSON  V.   TEMPLE. 


i'ld  toTaiUnf  ^^'  ^^^*  VMgban,  on  the  first  day  of  this  term,  ob- 

civB  action,  after  tained  a  rule  to  shew  cause,  either  why  the  defimdant 

ilsSSTinThrm  Should  not  be  broi^ht  up  by  writ  of  hateas  corpus,  from 

at  the  suit  of  the  the  custody  of  the  shesiflFof  London^  to  be  surrendered  to 

thereupon  com-    the  warden  of  the  fleet,  in  discharge  of  his  bail ;  or  else, 

mitted  to  the  ciM-  ^|,y  3^  exmeretwr  dioold  not  be  entered  on  the  bail-piece, 
todyoftheshenfl        -^  .  «*       .  \.     ^ 

of  London,    On  He  moved  on  ait  a£5davit,  which  stated  thai  the  defend- 

^e^unh^Vc  *^  ^^  ^'^^^  arrested  axid  heki  to  bail  for  <£l4,000,  at 
bail  for  relief:—  thesuit  of .  the  plaintiff^  on  the  2d  of  Decfmber^  1812  ; 
bail  wcrc'notln-  *****  *"*  bail  justified  in  that  action  on  the  10th  oiFi- 

tided  to  enter  an  jritfrv,  1813  ;  and  that  an  extent  issued  against  him  at 
txoneretur  on  ,         .      -.  ,  ^  .  .  ,  .  , 

the  bail  piece ;     the  smt  of  the  crown,  for  certam  excise  penalties,  on  the 

hkWn  "rrfu^ita  ^^*  ^  Mareb,  l&l*,  in  consequence  of  which,  he  was 
consent  to  the  de-  committed  to  the  custody  of  the  sheriff  of  London;  so 
fendant  being 

surrendered,  unless  he  should  be  immediately  remanded  to  the  custody  of  the  marshal  i 
that  this  court  would  have  no  authority  ao  to  Feaaand  hkn,  after  he  haa  bees  MirrHidcred 
to  the  warden  of  the  fleet ;  and  3,  that  the  bail  could  not  surrender  the  defendant  by 
habeas  corpus,  as  a  matter  of  right,  without  the  consent  of  the  crown : — But  theoourt 
expressed  their  readiness  to  give  the  bail  time  for  surrendering  the  defendant. 
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that  the  bail  had  become  responsible  more  than  a  year  1814. 

before  the  extent  issued,  though  the  plaintiff  did  not  ob*       Hodgson 
tain  final  judgment  till  after  it  had  issued.    The  Chief  v* 

T*EMPLE. 

Justice  stated  that  this  application  had  been  made  to  him 
in  the  last  vacatioui  while  his  lordship  was  on  the  circuity 
but  it  was  admitted  that  it  could  npt  then  be  supported^ 
for  want  of  the  consent  of  the  crown*  Afterwardst  in  tha 
same  vacatiojK^  the  bail,  having  obtain^  the  consent  of 
the  solicitor  on  the  part  of  the  crowny  ths^t  tnuQ  defendant 
should  be  surrendered,  on  condition  of  his  being  imme* 
diatelj  remanded  to  the  custody  of  the  marshal,  made  a 
second  application*  The^Chief  Justice,  being  doubtful 
whether,  after  the  defendant  had  been  surrendered  tp  thei 
warden  of  the  fleet,  he  should  have  any  authority  to  take 
him  out  of  that  custody,  referred  the  parties  to  the  court* 
He  now  expressed  his  opinion  that  the  parties  had  been 
misled  by  the  case  of  Bondy.  Isaac  (a),  where  the  defendanty 
who  was  an  impressed  man  in  the  custody  of  the  keeper 
of  the  iawf^  was  brought  up  by  writ  of  babios  corpus  by 
his  bail,  and  the.  only  doubt  entertained  by  the  court  was 
as  to  the  disposal  of  him. 

Mr.  Seijt*  Vaughan  said  that  he  now  moved  on  the 
light  which,  he  contended,  the  bail  had  to  make  this 
motion,  not  following  up  the  application  which  had  been 
made  to  the  Chief.  Justice^beqiuse  the  crown  had  refined 
its  consent  to  that,  except  on  conditions  which,  he  in« 
nsted,  it  had  no  right  to  impose*  The  question,,  he  saidt 
was,  what  mode  of  relief  could  be.  afforded  to  the  baiU 
He  cited  the  case  of  the  bail  in  Boise  v.  SilUrs  (^)|  where 
the  court  of  Kin^s  Bench  permitted  the  king's  debtors  to 
be  surrendered  by  their  bail  in  the  civil  action,  it  appear- 
ing that  that  action  was  for  a  just  debt,  and  had  been 
brought  before  the  information  had  been  filed  at  the  suit 

(a)  1  Bur.  339.-— (()  1  StT.  641. 
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1814.  of  the  crown.    He  also  cited  Frencffs  case  (n),  where  the 


defendanti  being  out  on  batf  in  an  action  in  ihe  King's 


V.  Benchi  was  taken  on  an  extent  at  the  queen^s  suit  \  the 

Temple.  j^j  brQugj^t  hj^a  up  by  habeas  corpus^  and  the  court  com- 
mitted him  to  the  marshal  in  their  discharge,  the  action 
being  precedent  to  the  extent,  notwithstanding  great 
opposition  on  the  part  of  the  attorney-general :— And 
Cbittfs  case  {h)^  where  the  defendant,  having  been  com- 
mitted to  the  Fleet  by  the  court  of  Exchequer ^  ioit  not 
paying  a  debt  due  to,  the  crown,  was  surrendered  to 
the  marshal  in  discharge  of  his  bail,  in  a  cause  depending 
in  the  Kings  Bench^  and  the  court  held  that  by  habeat 
corpus  fix>m  the  Exchequer^  he  might  be  recommitted  to 
the  fleet }  stating  that  this  had  often  been  done,  both  in 
civil  and  criminal  causes.  He  contended  ths^t  the  case  of 
Bond  V.  Isaac y  above  alluded  to,  went  the  whole  length  bf 
the  present  application,  and  he  supported  his  motion  by 
Stat.  25  Ed.  3.r«  19.  (r). 

On  this  day,  the  several  parties  who  were  concerned  in 
resbting  this  application,  shewed-cause  against  the  rule. 

The  SoUcitor-Gemraly  on  the  part  of  the  crown,  said 
it  was  a  general  rule  that,  on  an  extent,  a  prisoner  could 
not  be  removed  from  one  custody  to  another  without  the 
consent  of  the  crown ;  ih  support  of  which  proposition,  be 
cited  Coateis  case  (tf),  and  Sandys  v.  Spivey  {e).  The  two 
cases  on  which  the  bail  relied  for  the  support  of  their 
application,  were  only  short  notes,  which  did  not  state 
when  the  judgments,  on  which  the  respective  executions 
issued,  were  signed  ;  and  he  contended  that  the  priority 


(«)  SaUt.  353. (6)  1  Wili.  848. — Kc)  Bjr  that  •talute  it  ii 

enacted  '*  that,  notwithstanding  the  protections  given  by  the  king  to 
**  his  debtors,  those  who  have  actions  against  such  demon  shalt  ba 
'*  answered  by  them  in  the  king's  court:  And  iriudgment  be  there- 
«  upon  given  for  the  plaintiff,  execution  shall  be  put  in  suspense, 

"  till  gree  be  made  to  the  king  of  his  debt.** {d)  Bartut  365. 

^(e)  Id.  388. 
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•f  suit  on  the  part  of  the  subject  must  be  established  by 
his  judgment  having  been  signed  before  the  process  at 
the  suit  of  the  crown  \  hot  by  the  periods  of  time  when 
the  suits  were  respectively  commenced ;  for  by  stat.  33 
Hm.  8.  c.  39.  /.  74.,  it  was  enacted,  '<  that  if  any  suit  be . 
'^commeaced,  or  process  awarded  for  the  recovery  of 
**  (he  king's  debts,  such  suit  or  process  should  be  pre- 
'^  ferred  before  that  of  any  person ;   and  that  the  king 
<<  should  have  first  execution  against  any  defendant  for 
«  his  said  debts,  before  any  other  person;  so  that  the  lin^s 
**  smt  be  commenced^  or  process  at  his  suit  be  MwarJed^  befon 
^^  judgment  given  for  the  said  oiher  persons^'*     In  the  pre- 
sent case,  he  admitted  that  the  plaintiff's  action  had  been 
brought  before  any  suit  had  been  instituted  by  the  crown ; 
but  pending  that  action,  and  before  final  judgment,  the 
iafonnation  had  been  filed.     [Mr.  Justice  Heath. — Sup* 
pose  the  defendant  were  to  be  surrendered  to  the  warden, 
and  then  immediately  remanded  to  the  custody  of  the 
marshal,  what  objection  could  you  make  to  that?]  There 
could  then  be  no  objection  on  the  part  of  the  crown. 
[Lord  Chief  Justice  Gibbs. — But  what  right  have  wt  to 
send  back  a  prboner  to  the  custody  of  the  marshal,  by 
our  mere  order,  when  he  has  been  surrendered  to  the 
warden  of  the  Fleet  f  If  any  such  practice  exist,  it  must 
have  originated  from  that  case  in  Burroigh,']    There 
were  instances,  he  said,  where  persons  in  custody  oo 
criminal  process,  had .  been  charged  by  the  plaintifis  in 
civil  actions  in  custody  of  the  sheriff,  but  there  was  no 
case  where  the  bail  had  been  permitted  to  surrender  such 
person,  against  the  consent  of  the  crown.    There  were 
also  cases  where  the  exchequer  would  grant  a  habeas  corpus^ 
when  the  custody  had  been  inadvertently  changed  (a).     As 
to  the  Stat.  25  Ed.  3.,  that  act  only  gave  the  civil  creditor  a 
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1 814*  f^g^^  ^o  bring  his  action  and  proceed  to  judgment ;  but 

W-'  so  far  from  giving  sluthority  to  bail  to  surrender  the  de- 

,;.  fendanty  it  expressly  suspended  the  execution,  till  gree 

TiMPLs.       should  be  made  to  the  king  for  his  debt, 

Mr.  Serjt.  Besiy  on  the  part  of  the  sheriff,  suggested 
that  this  difiBculty  might  be  obviated,  by  the  court  sus- 
pending the  time  for  the  bail  to  surrender  their  prin- 
cipal J  and  he  cited  the  case  of  The  King  v.  Fearne  {a)^ 
where  a  man  was  convicted,  before  Mr.  Justice  Heathy  of 
settjjig  fire  to  his  house,  and  was  sentenced  to  be  im- 
prisoned. Bail  had  been  put  in  for  him  in  a  civil 
action,  and  the  court,  on  his  (Mr,  Serj.  Bisfs)  motion, 
allowed  the  bail  time  for  rendering  the  defendant,  during 
the  period  of  his  imprisonment.  By  adopting  this 
method  in  the  present  case,  the  bail  would  be  relieved 
from  the  hardship  of  their  situation,  and  on  the  other 
hand,  the  court  would  not  be  called  upon  to  decide  the 
question,  whether  they  had  it  in  their  power  to  chapge 
the  custody  of  the  defendant. 

Mr.  Serjt.  LenSy  on  the  .part  of  the  plaintiff,  disclaimed 
any  advantage  arising  from  priority  of  suit  with  reference 
to  that  of  the  crown,  and  contended  that  he  could  not 
be  called  upon  to  give  his  consent  to  this  application,  at 
leasts  not  to  that  part  of  it  which  related  to  the  exoruretur 
Jbeing  entered  on  the  bail-piece.  This  motion  was  made 
solely  on  the  part  of  the  bail,  to  be  relieved  from  their 
responsibility  ^  but  that  object  could  not  be  accomplished 
pnless  the  principal  were  in  a  condition  to  be  surrendered : 
The  court  would  not  assist  the  bail  to  the  prejudice  of 
the  plaintiff.  He  cited  the  case  of  Sbarp  v.  Sheriff  [h), 
where  the  court  of  King^s  Bench  refused  a  habeas  corpus^ 
for  the  purpose  of  surrendering  the  defendant  in  di^ 
charge  of  his  bail,  until  the  latter  had  justified  \  and  that 

(a)  Surrey  sommcr  assises  1807.-»— (t)  7  T,  B.  S«6. 
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of  FoUein  v.  Critico  (a),  where  the  defendant  being  in  J  814. 

custody  for  the  purpose  of  being  sent  out  of  the  kingdom       HoTgion 
under  the  alien  act,  the  court  refused  to  enter  an  exone^  v, 

retur  on  the  bail-piece,  while  he  remained  in  the  king- 
dom, and  there  was  a  possibility  of  his  being  again  at  large. 
Unless,  therefore,  these  bail  could  shew  some  mode  by 
which  this  application  could  be  granted,  without  prejudice 
to  the  rights  of  the  other  parties,  the  court  would  not 
comply  with  it.  [Lord  Chief  Justice  Gtbbs. — Where,  on 
the  surrender,  the  court  could  recommit  to  the  custody  of 
the  marshal,  no  objection  being  made  to  it,  they  would 
do  it  at  once,  without  any  previous  surrender ;  they  would 
consider  the  intermediate  steps  as  having  been  taken,  and 
would  go  at  once  to  the  result.]  In  the  present  case, 
however,  there  was  an  objection,  both  to  the  steps  and 
to  the  result. 

Mr.  Serjt.  Faugban^  in  support  of  the  rule,  contended 
that  no  reason  had  been  urged,  which  was  sufficient  to 
prevent  the  court  from  granting  this  application.  As  to 
the  plaintiff,  he,  of  all  the  parties,  was  the  least  entitled 
to  object,  because  it  was  through  his  neglect  that  the 
principal  had  not  been  taken  at  his  suit,  and  he  might 
even  now  lodge  a  capias  ad  satisfaciendum  with  the  sheriff. 
The  courts,  he  said,  were  always  inclined  to  favofir  bail, 
when  they  had  shewn  a  disposition  to  comply  with  their 
recogniaancesj  and,  on  the  othier  hand,  would  never  assist 
a  plaintiff,  who  bad  not  used  a  proper  degree  of  diligence. 
The  case  of  Sharp  v.  Sheriffs  which  had  been  cited  on 
the  part  of  the  plaintiff,  was  in  favour  of  the  bail,  for 
there  the  court  had  in  fact  granted  their  application^  and 
had  shewn  a  strong  disposition  to  £ivour  them.  With 
regard  to  the  crown,  could  it  be  doubted  for  a  moment, 
that  the  exchequer  would   immediately  grant  a  habeas 

(a)  13  EaiL  457. 
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corpuSfVrhen  the  crown  had  it  in  its  own  power  to  choose 
the  place  of  custody  for  its  prisoners  (a)  ?  [Lord  Chief  Jus- 
tice GiWj.— Where  the  custody  has  been  changed  inad- 
vertently, the  exchequer  would  grant  a  haieas  corpus,  but 
that  cannot  be  said  to  be  the  case,  where  the  court  does 
it  on  deliberation,  and  with  the  consent  of  the  crown.] 
FremVs  case,  and  that  of  B(yce  v.  Sellers^  above  cited, 
he  contended,  were  unanswerable,  and  went  the  whole 
length  of  what  he  was  applying  for.  [Mr.  Justice  Heath. 
— ^These  cases  do  not  applyj  because  they  were  in  the 
King's  Bench ;  and  though  that  court  might  have  autho- 
rity to  remand  the  defendant  at  once  upon  his  surrender, 
it  does  not  follow  that  this  court  has  the  same  power.] 
Mr.  Serjt.  Lens  then  insisted  that,  at  all  events,  the  bail 
were  entitled  as  a  matter  of  right  to  enter  an  exoneretur, 
where  the  principal  was  not  amenable.  He  cited  the  case 
of  Grant  v.  Fagan  (j),  where,  on  a  motion  to  enlarge  the 
time  for  the  bail  to  render  their  principal,  on  the  ground 
that  he  had  been  detained  in  France^  as  a  prisoner  of  war, 
the  court  of  Kin^s  Bench  assigned  as  a  reason  for  refusing 
the  application,  that  the  render  had  not  become  impos- 
sible by  the  act  or  law  of  this  state,  which  would  have 
excused  the  performance  :  As,  therefore,  in  the  present 
case,  the  bail  were  prevented  by  the  law  of  this  state 
from  rendering  their  principal,  he  concluded  that  they 
were  entitled  to  succeed  on  this  motion. 

The  court  took  time  for  consideration,  and  on  tliis 
day  the  Chief  Justice  delivered  the  opinion  of  the  court* 
This  application  is  in  effect  threefold :  Firsts  to  enter  an 
exoneretur  on  the  bail-piece ;  secondly,  if  the  bail  should 
^  not  be  entitled  to  demand  that,  to  grant  a  habeas  corpus  to 
bring  the  defendant  up  out  of  the  custody  of  the  mar- 


(a)  Baimei  385,  388.    1  Str.  641.-— (i)  4  Etut.  I89. 
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shaly  and  surrender  him  to  the  warden  of  the  Fleety  and 
then  immediately  remand  him  to  the,  sheriff  of.  London  \ 
or,  thirdly^  if  the  cotut  should  not   think   themselves 
authorised  to  comply  with  that  part  of  the  applicationj  to 
grant  a  habeas  corpus^  as  matter  of  right,  to  surrender  him 
in  discharge  of  his  bail.    The  information,  at  the  suit 
of  the  crown,  was  filed  after  the  civil  action  was  com- 
menced, but  before  the  plaintiff  obtained  judgment.     As 
to  entering  an  exoneretur  on  the  bail-piece,  we  are  clearly 
of  opinion,  that  that  part  of  the  rule  cannot  be  complied 
with.      In  Folkein  v.  Criticoy  which  was  cited  on  the  part 
of  the  plaintiff,  the  court  held,  that  when  the  defendant 
could  by  possibility  be  again  at  large,  an  exoneretur  could 
not  be  entered;  in  the  present  case,  the  defendant  might; 
at  any  time  release  himself  from  the  extent,  by  paying 
the  amount  of  the  penalties.    With  regard  to  surrender- 
ing the  defendant  td  the  warden  of  the  Fleety  and  then 
remanding  him  immediately  to  the  custody  of  the  sheriff, 
that  part  of  the  application  supposes  that,  he  cannot  be 
sunendered  in  discharge  of  his  bail,  without  the  consent 
of  the  crown ;  and  that  consent  is  withheld,  except  on 
condition  of  his  being  instantly  remanded.    If  the  court 
had  authority  to  do  this,  they  would  willingly  comply,  and 
it  would  obviate  all  difficulty ;  but  such  a  course  might  be 
attended  with  such  serious  consequences  to  third  persons, 
that  the  court  cannot  adopt  it.    Many  cases  were  cited  to 
prove  that  the  court  has  authority  to  do  this,  but  those 
irere  all  criminal  cases  in  the  King*s  Bench,  and  certainly 
that  court  has  often  ordered  a  prisoner,  who  has  been 
surrendered  in  discharge  of  his  bail,  to  be  remanded  to 
the  custody  of  the  marshal ;  but  they  have  done  this  as 
a  court  having  criminal  jurisdiction :  The  defendant  is 
brought  up  as  a  criminal,  and  then  the  Km^s  Bench,  as 
the  first  court  of  criminal  judicature,  is  entitled  to  take 
him  out  of  the  custody  in  which  he  has  been  detained. 


1814. 
Hodgson 
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1814*  and  commit  him  to  any  other.     In  such  case  the  hahas 

H.^r^^^       torpids  is  taken  out  on  the  crown  side,  and  indeed  it  was 
V.  decided  ioi  the  case  of  Fowler  v.  Dunn  [a)^  that  it  could 

EMPLB.  ^^^  jj^  taken  out,  except  on  the  crown  side.  The  ctwm 
has,  in  some  cases,  after  the  defendant  has  beensurrendered 
and  committedby  the  court  to  their  owncostody,  retuined 
him  by  baheas  corpus  to  the  custody  from  which  he  was 
taken;  andl  think  that  canhardly  be  confined  to  cases  where 
the  court  has  committed  him  inadvertently,  though  it  is 
so  intimated  in  Sandys  v.  Spivej  [b) :  But  there  is  no 
case  where  the  court  has  remanded  a  defendant,  who  has 
been  brought  up  charged  with  a  civil  suit,  to  any  other 
custody.  As  no  authority  has  been  cited  to  shew  that 
this  court  has  ever  done  what  it  is  now  required  to  do, 
and  as  it  is  at  least  very  doubtful  whether  it  has  any  such 
power,  we  are  of  opinion  that  we  cannot  remand  the 
defendant,  when  surrendered,  back  to  the  custody  of  the 
marshal}  and  as  the  crown  reftises  its  consent  to  the 
surrender,  except  on  condition  that  he  shall  be  so  re- 
manded, we  come  to  the  only  remaining  question, 
whether  the  bail  be  entitled  to  surrender  him,  as  a 
matter  of  right,  without  the  consent  of  the  crown.  It 
is  contended  on  this  part  of  the  application,  that  the 
court  has  a  right  to  direct  the  defendant  to  be  surren- 
dered in  dbcharge  of  his  bail,  and  that  the  crown  must 
afterwards  take  its  own  course  for  recovering  the  custody 
of  him  \  and  in  support  of  this  position,  it  is  urged  that 
the  crovm  may  always  choose  the  custody  of  its  own 
prisoner.  The  cases  cited  from  Barnes^  p.  385  and  388, 
both  go  the  length  of  establishing  this  proposition  ;  but 
the  latter  case  goes  on  to  state  that,  without  regard 
to  the  priority   of  suit,  the  demand  of  the  crown  is 


(a)  4  Bwr.  S034.— — (t)  Bamei,  S88g 
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always  to  ^e  preferred  before  that  of  any  private  person.  1814.' 

It  is  clear,  therefore,  that  the  plaintiff  m  the  civil  suit,       „  ""^^"^ 
can  in  no  case  remove  the  defendaht  out  of  the  custody  v. 

in  which  the  crown  has  placed  him,  without  the  consent       T£mplb. 
of  the  crown.    But  in  order  to  shew  that  the  bail  are 
entitled  to  do  so,  many  cases  were  cited,  which  it  is  very 
difficult  to  understand.     In  Frenches  case  (a),  and  Boisi 
V.  Sellers  (i),  the  bail  were  permitted  to  surrender  the 
defendants,  notwithstanding  the  resistance  on  the  part 
of  the  crown,  on  account,  as  it  is  stated,  of  the  priority 
of  suit  on  the  part  of  the  plaintiff  ^  and  in  the  latter 
case  the  motion  was  made  on  the  authority  of  the  stat. 
25  Ed,  3.     In  Chitty^s  case  (r),  it  does  not  even  appear 
that  the   plaintiff  had  priority  of  suit,   and  therefore 
cither  the  attorney-general  mvist  have  given  his  ccxisent,  or 
the  report  of  the  case  must  be  defective  in  some  other  point. 
The  case  of  Bond  v.  Isaac  (d)  is  very  distinguishable 
from  the  present,   because  the  defendant  was  an  im- 
pressed soldier,  and  had  been  taken  out  of  the  custody 
of  the  keeper  of  the  Savoy^  who,  of  course,  would  be 
ready  enough  to  receive  him  back  again.    But  this  case 
was  cited  as  an  authority  to  shew  that  where  the  plaintiff 
has  priority  of  suit,  the  bail  are  entitled  to  surrender 
the  defendant  i  and  to  be  sure  what  is  there  said  by  • 

Mr.  Justice  Foster^  with  reference  to  stat.  25  Ed.  3.  r.  19, 
seems  to  favour  that  doctrine.  We  have  all  looked  into 
that  statute,  and  cannot  conceive  on  what  ground  the 
learned  judge  formed  his  opinion.  We  find,  by  thftt- 
act,  that  the  crown  had  been  accustomed  to  protect  their 
debtors  against  all  other  creditors ;  and  the  legislature, 
seeing  the  mischief  of  such  a  practice,  diminished  this 
power  of  the  crown,  by  authorizing  the  civil  creditor  to 


Ca)  1  Sdk.  353. ^(6)  I  Sir.  641. :(c)  1  Wili.  248. 

(c/)  1  Bur,  339. 
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proceed  up  to  judgment :  suspending,  however,  the  exe- 
cution,  till  satisfaction  be  made  to  the  crown :  In  the 
present  case,  the  question  rests  entirely  on  what  can  be 
done  afier  execution.  From  the  cases  which  have  been 
cited  from  Barms^  it  is  clear  that  the  plaintiff  has  no 
power  to  remove  the  defendant  from  the  custody  of  the 
sheriff,  to  that  of  the  warden  of  the  Tleet.  If,  then,  the 
plaintiff,  to  whose  interest  alone  the  statute  applies  itself, 
cannot  do  it,  what  authority  can  the  bail  derive  from  it 
for  that  purpose?  We  are  therefore  of  opinion  that  the 
present  rule  cannot  be  supported  in  any  or  either  of  its 
branches.  But  the  bail  are  not  to  be  left  without  re- 
medy \  and  the  court  will  be  very  ready  to  listen  to  any 
application  on  their  part,  for  time  to  Surrender  the  de- 
fendant :  It  is  true,  that  he  may  pay  his  debt  to  the 
crown,  and  then  remove  himself  out  of  custody ;  that 
is  a  risk  which  bail  always  incur,  and  £roin  which  the 
court  cannot  relieve  thepi. 

Rule  discharged. 


Friday* 
May  6. 


SWAN   V.  COX. 


A.  in  Junt  1811,  Xhb  plaintiff  declared  that  one  ^ames  LanJheWve^  on  the 
affrees  to  pur-  '^  •' 

chase  a  house  of  26th  of  June  1811,  drew  a  bill  of  exchange  upon  the 

MiyinVdOO/!'  defendant,  payable  three  hundred  and  forty  days  after 
down  i  full  po8-    date,  for  the  sum  of  .£203:  19/:  8 J.  for  sundry  bills, 

given  by  the  ^^^  ^^  Littk  Hampton^  for  value  received  j  and  delivered 
i8tof./t<iiel8l2. 

B,  is  arrested  in  June  181 1«  on  which  A*  accepts  a  bill  for  B.  in  favour  of  B*i  ere* 
ditorsy  payable  if  the  hotue  should  be  given  up  on  the  \sl  of  June  1812.  At  B*i  request, 
if.  putt  his  uepheW  into  the  house  to  take  care  of  it,  while  B*  remains  in  custody.  B.t 
having  a  bad  tide  to  the  house,  givet  up  all  claim  to  it,  and  A.  purchases  it  of  the 
real  owner,  being  allowed  the  300/.,  which  he  had  paid  to  B, — Held  that  the  pos- 
session which  if.  had  of  the  house  from  B.»  was  not  such  a  compliance  with  the  con> 
diiion  of  the  aopeptaace,  as  to  support  an  action  by  the  holder  of  the  bill  against  A^ 


Cox. 
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the  said  biU  to  the  plaintiff;  and  that  the  defendant  1814. 

afterwards  accepted  it,  "  to  be  paid,  if  a  certain  house  SwTk 

in  the  acceptance  mentioned  should  be  given  up  to  him  ^«. 

on  the  1st  of  June  1812."  The  declaration  then  averred 

that  the  said  house  was  given  tip  to  the  defendant  on  the 

1st  of  June  1812,  according  to  the  form  and  effect  of  the 

said  acceptance.     At  the  trial  of  the  cause  at  the  sittings 

after  last  Michaelmas  term  at  Gmldhall^  before  the  late 

Lord  Chief  Justice  Mansfield,  it  appeared  that  dti  the 

19th  of  June  1811^  the  defendant  had  agreed  with 

Lamhilie  for  the  purchase  of  a  house  and  furniture  at 

Little  Hampton,  for.  the  sum  of  <£lOOO ;  £S00  of  which 

were  to  be  paid,  and  in  £ict  were  paid,  at  the  time  of 

making  the  agreement.     Full  possession  was  to  be  given 

by  the  1st  of  June  1812,  and  all  the  outgoings  to  be 

cleared  up  to  that  time  by  Lambellie.    In  the  latter  end' 

of  June  1811,  Lambellie  was  arrested  for  shooting  at  a 

theriff^s  officer,  and  while  he  was  in  custody  for  that 

offence,  his  creditors,  among  whom  was  the  plaintiff, 

prevailed  on  the  defendant  to  accept  the  above  bill  of 

exchange  J  in  order  to  cover  their  demands' on  Lambellie, 

It  was  proved  that  the  defendant,  at  the  request  of 

Lambellie^  procured  his  nephew  and  another  person  to 

take  care  of  the  house,  and  employed  people  to  clean  it 

from  time  to  time ;  and  the  defendant's  nephew  stated 

that  he  held  it  on  his  uncle's  account.     On  the  27th  of 

June  181 1,  a  notice  was  served  on  the  defendant  from  a 

Mrs.  Moore,  desiring  him  not  to  pay  any  more  money  to 

Lambellie,  on  account  of  the  purchase;  he,  Lambellie, 

having  obtsdned  possession  of  the  premises  from  her  by 

fraud.     On  the  4th  of  July  following,  Mrs«  Moore  filed 

a  bill  in  the  exchequer,  praying,  among  other  things, 

that  an  injunction  might  issue  to  restrain  the  defendant 

from  parting  with  the  title  deeds*;  and  on  the  20th  of  the 
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1814.         same  month,  an  injunction  was  served  on  the  defendant* 
Sw4N  restraining  him  from  paying  any  mone  money  on  account 

^'  of  the  purchase,,  and  from  parting  with  the  deeds*    The 

defendant,  in  his  answer  to  this  bill,  admitted  that  be 
was  in  possession  of  the  premises,  but  stated  that  no 
assignment  had  been  made  of  them  to  him,  in  pursu- 
ance of  the  agreement  between  himself  and  LambMu* 
On  the  20th  of  jlpril  1812,  LambdlU  executed  an  as- 
'  signment  to  Mrs.  Moore^  in  which  he  admitted  that  he 
had  obtained  the  premises  by  fraud  ;  and  the  defendant 
afterwards  completed  the  purchase  of  the  premises  of 
Mrs.  MoorCy  who  allowed  him  the  e£300  which  he  had 
paid  to  Lambellii.  Under  these  circumstances.  Lord  Chief 
Justice  Mansfield  directed  i,  verdict  for  the  plaintiff, 
with  liberty  to  the  defendant  to  move  to  enter  a  non- 
suit, in  case  the  court  should  be  of  opinion  that  the 
condition  of  the  acceptance  had  not  been  complied  with. 
The  Solicitor-General^  accordingly,  in  Hilary  term, 
obtained  a  rule  nisi. 

Mn  Serjt.  Best  now  shewed  cause. — ^He  contended 
that,  the  defendant  having  admitted  that  he  was  in 
possession  of  the  house,  the  condition  of  the  accept- 
ance had  been  sufficiently  complied  with;  and  that  it 
was  not  necessary  that  Lambellie  should,  make  a  good 
title  to  it.  If  that  had  been  the  intention  of  the  parties, 
the  acceptance  would  have  been  in  very  different  terms. 
This  he  urged  with  regard  to  the  express  words  of  the 
contract;  but  looking  at  the  circumstances  of  the  case, 
it  was  plain,  he  said,  that  possession  was  all  the  defend- 
ant meant  to  bargain  for.  He  contended  that,  as  Mrs. 
Mooref  by  allowing  the  defendant  the  .£300,  which  he 
had  pdiij^i^  Lambellie y  had  recognized  the  former  agree- 
ment as  Fali<^  he  ought  also  to  have  deducted  from  his 
|>ayment  to  her,  tke  amount  of  this  bill;  if  he  had  not 
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done  so,  he  ought  to  be  the  sufferer,  and  not  the  creditors  I8i** 

of  LambelUe.  Swan 

The  Solicitor'Gtncral  contrh^  was  stopped  by  the  court.  *•• 

Lord  Chief  Justice  Gibbs. — ^I  am  of  opinion  that  the 
plaintiff  cannot  support  this  action.  When  Lambellie  was 
arrested,  the  defendant,  having  entered  into  this  agree- 
ment for  the  pii^chase  of  the  house,  considered  that 
it  was  immaterial  to  him,  whether  vhe  paid  Lambellie 
himself,  or  LambtlUis  creditors;  and,  accordingly,  on 
the  latter  expressing  a  wish  that  he  would  pay  his  credi- 
tors, he  agreed  to  be  answerable  for  the  amount  of  their 
claims,  provided  he  were  put  in  a  situation  to  be  liable  to 
pay  Lambellie,  He  therefore  accepted  the  bill,  payable 
if  the  house  were  given  up  to  him  on  the  1st  of  Juries 
1812.  The  brevity  of  this  memorandum  makes  it  ne- 
cessary to  refer  to  the  extrinsic  matter,'  and  it  is  natural 
to  suppose  the  meaning  of  the  parties  to  have  been,  that  - 
the  house  should  be  given  up  according  to  the  previous 
agreement.  On  Lambellie  being  arrested,  it  was  neces- 
sary that  some  one  should  take  care  of  the  house,  and 
the  most  natural  person  to  choose  for  that  purpose  was 
the  defendant,  who  would  ultimately  be  interested  in  it. 
No  doubt,  his  nephew  looked  as  much  to  his  uncle^s 
interest,  as  to  Lambellie' Si  but  the  question  is,  whether  in 
point  of  fact)  he  were  not  merely  in  possession  for  Lam^ 
bellie.  I  am  of  opinion  that  this  was  not  the  possession 
meant  by  the  agreement,  but  merely  a  custody  given  to 
the^  defendant,  till  Lambellie  should  be  in  a  condition  to 
complete  the  tfansfer. 

The  rest  of  the  court  were  of  the  same  opinion. 

Rule  absolute. 
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^ila^Q*  HARDY  qui  tam,  &c.  v.  CATHCART,  clcrk. 

The  record  in  a    Mr.  Serjt.  Copby,  in  Hilary  tenn,  obtained  a  rule  calling 
where^^e^juiy     ^°  ^^  defendant  to  shew  cause,  why  the  plaintiff  should 

by  mistakt  fpvc    not  be  at  liberty  to  enter  a  remittitur  of  dams^es  oh  the 
damages,  being  ,*-,•,  .,.  itt 

carfi^  by  writ     record  of  the  judgment  m  this  cause>  and  why*  the  tran- 

Ir^^^B^  *A*  script  of  the  said  record  should  not  be  made  conformaUe 

the  plaintiff  may  thereto.    It  was  an  action  brought  on  the  stat.  43  GfQ.  3. 

Slr^f'th^*''  r.  84,  for  non-residence,  and  was  tried  at  Tori,  at  the 

damages  on  the  Spring  assizes,  1812,  when  the  jury  found  a  verdict  for 

transcript  may  ^^^  plaintiff,  giving  damages  U.    The  defendant  after- 

be  made  confer-    wards  brought  a  writ  of  error,  and  the  transcript  was 
mable  thereto.  .    ,    .  ,  <-    »^.    .     n      f        , 

'  earned   into   the    court   of  Kmg^s  Bench ;    the   error 

assigned  being,  amongst  other  causes^  that  the  verdict 
was  found,  and  the  judgment  given,  for  damages  and 
costs. 

Mr.  Sexjt.  Lens,  on  a  subsequent  day  in  the  same  term, 
shewed  cause  against  the  rule :  He  cited  Cuming  v. 
SiUey  {a],  as  establishing  the  principle,  that  no  damages 
could  be  given  for  the  detention  of  a  debt  in  a  popular 
action.  Then,  as  to  the  amendment  that  the  plaintiff 
prayed  for,  he  said  that  at  common  law,  after  there  had 
been  a  judgment,  the  proceedings,  being  no  longer  in 
paper,  could  not  be  amended;  the  present  rule,  there- 
fore, could  not  be  granted,  unless  the  plaintiff  could  shew 
that  the  case  fell  within  the  statutes  of  amendment,  or 
those  oi  jeofails  (j?).    He  contended,  that  there  was  no- 


(a)  4  Bur,  ^489. 
(6)  The  statates  of  amendments,  properly  ao  called,  which  are 
the  first  in  order  of  time*  begin  with  14  Ed.  3.  itai.  I.  c.  6«  by 


TH  THE  FIFTY-roUlLTH   YEAR  OF  GEO.  III. 


181 


thing  to  amend  by;  for  the  error  was  in  the  judgment, 
and  that  was  the  subject  of  a  writ  of  ^rror,  not  of 
motion.  The  application  should,  at  all  events,  have 
been  made  before  judgment,  whereas  execution  had  even 
been  taken  out ;  if  the  judgment  were  to  be  amend^, 
the  execution  could  not  be  sustained,  and  that,  he  said^ 
proved  the  inconvenience  which  would  attend  a  com* 
pCance  with  this  application.  If  the  present  motion 
could  be  sustained,  any  amendment  might  be  made  in 
any  stage  of  the  proceedings.  If  there  had  been  any 
omission,  by  which  the  record  had  sustained  any  dimi- 
nution, he  admitted  that  such  omision  might  have  been 
supplied)  bot  there  was  no  omission,  nor  any  incon* 
sistency  in  the  present  case,  nor  was  it  any  misprision ;  it 
was  an  error  in  the  finding  of  the  jury,  which  the  clerk 
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Hardt 
Gathcart. 


which  it  is  enacted,  "  that  by  the  misprision  of  a  clerk  in  any 
"  place,  no  process  shall  be  annulled  or  discontinued,  by  mistake 
'*  of  one  syllable,  or  one  leUer,  too  m«ch  or  too  little ;  but  as  soon 
"  as  the  thing  is  perceived,  by  challenge  of  the  pafty,  or  in  other 
"  manner,  it  shall  be  hastily  amended  in  due  form,  *  without . 
"  advantage  to  the  party  challengins."  The  Qth  Hen.  5.  gi.  I.e.  4, 
ID  explanation  of  the  14th  Ed,  3.  declares,  **  that  the  Justices  be- 
"  fore  whom  the  plea  in  record  is  made  or  depending,  by  ad« 
**  joumment,  or  by  way  of  error,  or  otherwise,  may  amend  such 
''  record  and  process,  as  well  after  judgment  as  before :"  This 
statute  is  made  perpetual  by  4  Hen,  6.  c.  3,  but  with  a  proviso  that 
it  shall  not  extend  to  records  and  processes  of  outlawry.  The 
8ih  Hen,  6.  c.  12.  enacts,  *'  that  the  judges  may  amend  (in 
''  affirmance  of  the  judgments  of  records  and  processes)  all  which 
*'  in  their  discredon  seems  to  be  misprision  of  the  clerks  in  such 
**  records,  &c.,  except  appeali,  indicimentt  of  treawn  or  felony, 
"  and  the  outlawries  of  the  same^  and  the  substance  of  the  names 
"  aodadditions  left  out  in  orisinal  writs  and  writsof  exigent."  The 
same  statute,  c.  15.  enacts, ''  tnat  the  justices  mc^v  amend,  at  their 
"  discretion,  any  misprision  or  default  made  by  the  clerks,  sheriffs, 
*'  or  other  officers,  in  any  records  or  processes  depending  before 
"  them,  in  writing  a  letter  or  syllable  too  much  or  too  little,  except 
"  processes,  &c.  of  outlawries,  of  treason,  and  of  felony." — ^The 
statutes  of  j^afVf,  begin  with  the  38  Hen,  8.  c.  30 ;  but  the  learned 
seijeant,  on  the  part  of  the  plaintiff,  rcited  on  the  status  of 
ainendmQit  for  the  support  of  his  rule. 


Hardt 
v. 
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1814.  of  assize,  in  drawing  up  the  postei^  had  adopted.    The 

sta^tutes  of  amendments,  he  said,  on  which  the  plaintiff 
would  prinripally  rely  for  the  support  of  his  rule,  had 

CATBcAiiT.  been  expressly  decided  not  to  apply  to  penal  actions; 
and  he  referred  io  Tid<Ps  Practice,  p.  721,  5th  edit,  and 
the*  cases  there  cited,  as  supporting  that  proposition  (j). 
Another  objection,  he  said,  was  that  execution  had  been 
taken  out  in  the  King*s  Bench, 

*  Mr.  Serjt.  Copley,  contrit,  observed,  that  the  circum* 

stance  last  mentioned  made  no  alteration  in  the  case, 
because  there  was  sufficient  remaining  in  this  court, 
by  which  the  judgment  might  be  amended.  It  might 
be  amended  by  the  nisi  prius  record,  which  could  be 
ccMrrected  from  the  judge's  notes,  and  the  transcript 
might  then  be  carried  into  the  King's  Bench.  In  Da 
V.  Perkins  (*)  it  was  decided  that  the  postei  might  be 
amended  by  the  judge's  notes  at  iny  time,  even  after 
final  judgment,  and  after  a  writ  of  error  had  been  brought. 
He  contended  that  proceedings  of  this  kind  might  be 
amended  even  by  the  notes  of  counsel.    It  was  by  no 


(a)  1st.  The  Queen  v.  Tuichin,  I  Salk,  51,  which  was  an  informa- 
tion for  a  libel ;  and  the  writ  of  distringas  being  tested  the  24th  of 
Oct,  instead  of  the  2dd>  the  court  held*  tnat  this  was  not  amendable 
by  any  statute  of  amendments;  and  Mr.  Justice  Powell  held,  that 
tnere  were  only  two  statutes  of  amendment,  14  Ed.  3,  &  8  Hen»6, 
the  rest  being  statutes  o(  jeofails;  that  the  14th  Ed,  3.  extended 
only  to  process  out  of  the  roll,  i.  e.  to  writs  that  issue  out  of  the 
record,  and  not  to  proceedings  in  the  roll  itself;  nor  to  the  king,  be- 
cause of  the  words  challenge  oftkeparttf ;  and  that  the  8th  of  ^en.  6. 
had  been  always  construed  as  merely  enlarging  the  14th  Ed,  3,  and 
at  having  been  made  in  imitation  of  it;  the  exception  in  the  latter 
Stat,  being  only  ex  abundanti  cati^eM.— sdly.The  Queen  y.  Stedman, 
2  Lord  Jiaym,  ISO?.  That  case,  however,  turned  on  a  point 
foreign  to  the  present  question;  but  Mr.  Justice  Powell  observed 
incidentally,  that  a  misnomtr  in  an  indictment  was  not  amendable, 
and  that  he  saw  no  difference  between  that,  and  an  information. — 
Sdly,  Gilb,  C.  P.  II 6,  where  it  is  stated  that  none  of  these  statutes 
extend  to  the  case  of  the  king,  either  to  remedy  ihe  parties,  where 
the  party  has  prevailed  against  the  king,  or  the  king  against  the 
party. (Jb)  3  T.  R.  749. 
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means  necessary  that  all  the  proceedings  should  appear  1814. 


Hardy 


to  the  court.     He  referred  to  TidiTs  Practice,  p.  722. 
5th  edit.,  and  the  cases  there  cited,  to  shew  that  after  v' 

error  had  been  brought  in  the  King's  Bench^  the  amend-  Cathcart. 
ment  might  be  made  either  in  that  court,  or  in  the 
Common  Pleas,  As  to  the  objection,  that  this  was  a 
penal  action,  he  admitted  that  a  doubt  had  existed,  whe- 
ther the  statutes  of  amendment  extended  to  penal  actions; 
but  that  doubt,  he  said,  had  only  originated  from  the 
confusion  which  had  been  made  between^  the  statutes  of 
amendment,  and  those  of  jeofails.  In  Wynn  y.Middleton  {a) 
the  court  of  Kings  Bench  held,  that  nothing  was  ex- 
cepted out  of  8  Hen,  6,  but  appeals  and  indictments  of 
treason  and  felony.  He  also  cited  Richards  v.  Brown  {b\ 
which  was  a  penal  action,  and  in  which  the  court  per- 
mitted the  warrant  of  attorney  to  be  amended,  by 
changing  the  name  of  the  attorney,  conformably  to  that 
in  the  declaration,  after  error  had  been  brought,  and  the 
variance  assigned' for  error.  The  only  remaining  ques- 
tion then  was,  whether  this  were  a  species  of  amend- 
ment which  the  court  would  allow  to  be  made.  He 
said  it  was  clearly  a  misprision  of  the  clerk  of  assize,  who 
had  inadvertently  inserted  the  damages  as  in  an  action 
at  common  law;  as  such,  the  mistake  was  expressly 
within  tht  statute  of  Hen,  6. 

The  court  took  time  to  consider  of  the  question  ;  and 
on  this  day,  Mr.  Justice  Heath,  as  being  the  senior 
judge  who  was  present  at  the  argument,  delivered  the 
opinion  of  the  court. 

It  was  a  rule  at  common  law,  that  a  judgment  could 
not  be  amended  after  the  term  in  which  it  had  been 
entered  up;  several  statutes,  however,  have  corrected 

—                            '  '  ' 

(a)  S  Sir.  IS«7.    See  aUo,  \  Sir.  136. fb)  Doug,  1 14. 
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1814.  and  supplied  this  defect  in  the  law,  and  particularly  die 

J^""^   '      statute  of  Hen.  6.  relieves  in  all  cases  where  the  error  has 
V.  arisen  from  the  misprision  of  the  clerk.    Several  cases 

Catrcart.  ^^^^  ^.^^^  .^  which  the  judgment  had  been  amended, 
but  principally  on  the  authority  of  those  in  RolWs  Abridg- 
ment^ under  title  Amendment^  we  think  the  present  rule 
should  be  made 

Absolute. 


Monday,  May  Q.      STANIFORTH  and  another,  assignees  of  hibbees  and 
JAMES,  bankrupts^  v.  fellowes. 

Three  partnew.     The  plaintiffs,  John  Staniforth  and  Daniel  Austin^  (assig- 

deliver  bills  to  2>.  nees  of  Herman  Hibbers  and  Richard  James^  bankrupts)and 

for  a  special^  j)ur-  Christopher  i?«5fA,  declared,  in  an  action  on  the  case^HbaX  die 

become  bank-       bankrupts  and  Christopher  Busch,  before  the  bankruptcy, 

Son^bTiheiTa*^  at  the  request  of  the  defendant,  delivered  to  him  divers  bills 

signeesagainstD.  of  exchange,  specified  in  the  declaration,  to  the  intent  that 

ofthe  bills,-— held  ^^^  defendant  might  procure  the  same  to  be  discounted 

that,  C.  not  hav-  fo,.  the  use  of  the  said  bankrupts  and  C.  B.     And  thcre- 

mg  been  made  . 

bankrupt,  this      upon  it  became  and  was  the  duty  of  the  defendant  to  pro- 

muiua?  credit^  ^^  ^^^  *®  ^^^  *°  ^  discounted,  or,  in  de£iult  thereof,  to 

within  5  Geo.  2,  redeliver  them  to  the  said  bankrupts  and  C.  B.  within  a 

to  entiUe'  the'de*  reasonable  time.  Yet  the  defendant,  not  regarding  his  said 

fendant  to  set  off  duty,  did  not  procure  the  said  bills  to  be  discounted^  nor 

debt  due  tohim     ^^  ^^  redeliver  them  to  the  ssud  bankrupts  and  C.  B;  nor 

fiomA.  B.  and  C.  to  the  plaintifis  as  assignees,  but  converted  them  to  his  own 

/  use.    There  were  several  counts,  varying  the  statement 

and  a  count  in  trover  :  The  defendant  pleaded  the  gene* 

ral  issue.    At  the  trial  of  the  cause  at  the  sittings  after 

last  Michaelmas  term,  at  GuilSall^  before  Lord  Chief 

Justice  MansfieUy  it  appeared  that  the  bankrupts  had 


Staniporth 

V. 
Fe LI  OWES. 
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been  partners  with  Christopher  Busch,  against  whom  no  1814. 

commission  had  issued :  That  the  house  of  Hibbers  and  Co, 
were  considerably  indebted  to  the  defendant,  who  was  a 
broker,  for  money  advanced  and  bills  accepted  by  him : 
That  being  so  indebted,  they  applied  to  the  defendant  to 
discount  bills  to  the  amount  of  <£5000  for  them  \  which 
sum,  by  the  mutual  agreement  of  the  parties,  was  not 
strictly  to  be  applied  to  the  reduction  of  their  debt  to 
the  defendant,  but  was  to  be  returned  to  Hibbers  and  Co., 
and  was  then  to  be  used  in  taking  up  the  bills  for  which 
they  and  the  defendant  were  each  responsible:  That  after 
the  defendant  had  received  these  bills,  not  being  able  im- 
mediately to  discount  them^  he  learnt  that  it  would  be 
impossible  for  Hibbers  and  Co.  to  carry  on  their  business 
any  longer,  though  they  had  not  yet  committed  an  act 
of  bankruptcy;  and  that  he  therefore  determined  not  to 
pay  back  the  proceeds  of  the  bills,  but  to  keep  them  in 
liquidation  of  his  claim  upon  that  house. — It  was  con- 
tended on  the  part  of  the  defendant  that  he  was  justified 
in  so  retaining  the  proceeds.  The  plaintiffs,  on  the  other 
hand,  insisted  that  the  bills  having  been  delivered  to  the 
ddendant  for  a  special  purpose,  he  had  no  right  to  apply 
them  to  any  other ;  that  the  bills  therefore,  or  the  pro- 
ceeds of  them)  ought  to  have  been  paid  back,  either  to 
the  bankrupts,  or  to  their  assignees,  notwithstanding  the 
debt  which  was  due  to  the  defendant  from  the  bankrupts. 
The  learned  judge  told  the  jury  that,  if  the  defendant 
had  entered  into  an  engagement  to  pay  over  the  proceeds, 
he  was  not  entitled  to  retain  them  to  his  own  use ;  and 
therefore,  if  they  should  be  of  that  opinion,  they  must 
find  their  verdict  for  the  plaintiffs,  which  they  accord- 
ingly did. 

Mr.  Serjt-  Best  and  Mr.  Scrjt.  Vaughan,  in  last  Hilary 
term,  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  granted,  on  the 

VOL,    I.  O 
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1814. 


Stakifoeth 
Fellowes. 


ground  that  this  direction  to  the  jury  was  erroneous;  and 
on  this  day,  when  the  question  came  on  for  argumenti 
they  were  called  upon  by  the  court  to  support  their  nile. 
They  cited  Atkinson  and  others,  assignees,  &c.  v.  Ellhtt  (a), 
where  the  bankrupt  had  bought  two  different  parcels  of 
goods  of  the  defendant,  at  different  timeS)  and  had  ac- 
cepted a  bill  for  each  parcel,  at  six  months :  When  the 
bill  for  the  first  parcel  became  due,  the  bankrupt,  being 
unable  to  take  it  up,  deposited  in  the  defendant's  hands, 
as  a  security  for  the  payment  of  it,  another  bill  of  greater 
value,  the  defendant  engaging  to  pay  back  the  balance, 
when  he  should  receive  the  amount  of  the  latter  bill. 
The  commission,  however,  issued  soon  after  that  bill  was 
paid  to  the  defendant,  who  then  refused  to  pay  over  the 
balance  ;  and  in  an  action  of  assumpsit  by  the  assignees 
to  recover  the  same,  the  court  held  that  the  defendant 
was  entitled  to  retain  it  in  part  satisfaction  of  the  bill 
which  he  had  received  for  the  second  parcel  of  goods, 
though  that  did  not  become  due  till  three  months  after- 
wards. They  contended  that  the  form  of  action  made 
no  difference  between  the  two  cases)  because,  where  there 
had  been  a  bankruptcy,  the  parties  had  a  better  oppor- 
tunity of  setting  ofi^  mutual  debts  in  an  action  of  trover, 
than  in  assumpsit ;  and  Lord  Kenyon,  in  giving  judgment 
in  Atkinson  v«  Elliott^  alluded  to  stat.  5  Geo,  2.  c.  30. 
/.  28.  .(^),  and  gave  it  as  his  opinion,  that  that  statute 
must  have  intended  to  include  more  than  mutual  debts 
only.    That  case^  they  said,  resemble4  the  present  as 


(a)  7  T.  R.  378. (&)  That  section  of  the  act  (entitled,  *'  an 

"  act  to  Dreveot  the  committing  of  frauds  by  bankrupts**)  enacts, 
that  "  Where  it  shall  appear  to  the  commissioners,  that  there  ha« 
"  been  mutual  credit,  or  mutual  debts,  between  the  bankrupt  and 
*•  any  other  person^  before  the  bankruptcy,  the  comnii$sioiters  or 
"  the  assignees  shall  state  the  account,  and  one  debt,  may  be  set 
"  against  another ;  and  the  balance  only  of  such  account  shall  be 
*'  paid  on  cither  side." 


V, 

Fbllowes. 
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much  as  any  two  cases  could  resemble  each  other:  In  the  1814. 

latter,  the  plaintiffs  would  rely  on  the  defendant's  special  g  ^'^ 
undertaking  to  pay  back  the  balance ;  but  in  the  case 
citedi  the  defendant  had  given  a  written  memorandum 
to  that  effect,  notwithstanding  which,  the  court  held  that 
he  was  entitled'  to  retain  it.  They  insisted  that  a  crelditor 
n^ght  make  use  of  any  artifice  to  recover  the  amount  of 
his  debCf  and  though  he  even  obtained  it  by  fraud,  would 
be  almost  entitled  to  retain  it.  The  statute  above  cited^ 
relating  to  mutual  credit,  had  always  been  construed  more 
favourably  towards  persons  in  the  situation  of  the  present 
defendant,  than  the  statutes  of  set-off  (a).  The  defend- 
ant here  had  only  been  counteracting  the  fraud  which 
the  bankrupts  had  endeavoured  to  practise  upon  him ; 
for  though  it  had  been  agreed  that  the  proceeds  of  the 
bilk  in  question  should  be  applied  to  the  payment  of  the 
former  bills,  it  was  Impossible  that  they  could  have  been 
so  applied  i  because,  after  the  bankruptcy,  they  must 
have  gone  to  the  general  satisfaction  of  the  creditors : 
The  defendant,  therefore,  would  have  been  paying  into 
the  hands  of  the  assignees,  money  which  they  could  not 
have  applied  to  the  purpose  which  had  been  agreed  upon ; 
and  there  was  no  reason  why  the  assignees  should  stand 
in  a  better  situation  than  the  bankrupts  would  have  done. 
In  Ex  parte  Deeze  (i),  where  a  packer  had  received  goods 
fit)m  a  man  who  afterwards  became  bankrupt,  for  the 
purpose  of  packing  them,  Lord  Hardwicke  held  that  he 
was  entitled  to  retain  them,  till  not  only  the  price  of 
packings  but  all  other  debts  due  to  him  from  the  bank- 
rupt were  satisfied  \  his  lordship  observing  that  it  would 
be  hard  to  say,  that  if  a  man  have  goods  in  his  hands, 
belonging  to  his  debtor,  it  should  not  be  considered  as  a 


{a)  2  Geo,  9.  c.  29.  «.  13.  made  perpetual  by  8  Geo,  2,  c.  24.  s.  4. 

^  il)  1  Aik,  2«8. 
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J^[*^'  case  of  mutual  credit.  The  question,  they  contended, 
Stamiforth  here  was,  whether  the  law  could  be  made  subservient  to 
F  LL0WE8  the  justice  of  the  case  i  for  it  was  admitted  that  the  bank- 
rupts were  indebted  to  the  defendant  to  a  larger  amount 
than  the  sum  sought  to  be  recovered.  If  the  plaintiffs 
should  succeed  in  this  action,  it  would  be  establishing  a 
new  principle  in  the  law  of  set-off,  viz.  that  where  a  man 
takes  money  for  a  particular  purpose,  he  can  in  no  case 
set  it  off  against  his  own  debt. 

The  Solicitor-'General  and  Mr.  Serjt.  Lens^  contrij  dis- 
tinguished this  from  the  case  ot  Atkinson  v.  EJliott ;  because 
in  that  case^  though  the  judgment  did  not  expressly  turn 
on  the  form  of  action,  yet  the  decision  must  have  been 
considerably  influenced  by  it,  for  the  court  considered  it 
a  case  of  mutual  credit ;  now,  though  mutual  credit  might 
admit  of  a  more  liberal  construction  than  mutual  debts,  it 
never  could  be  carried  to  such  an  extent  as  the  defendant 
was  endeavouring  to  establish.  The  defendant,  they 
said,  had  been  entrusted  with  these  bills,  as  a  mere  agent, 
for  the  purpose  of  doing  a  particular  thing  with  them; 
instead  of  which,  he  had  tortiously  converted  them  to 
lus  own  use.  If  the  plaintifis  had  brought  an  Action  of 
assumpsit,  they  would,  by  so  doing,  have  recognized  the 
act  of  the  defendant,  and  would  have  converted  him  into 
a  mere  debtor  for  money  had  and  received;  in  which 
case,  perhaps^  he  might  have  availed  himself  of  a  set-off: 
But  by  bringing  an  action  of  trover,  the  plaintiffs  had 
disavowed  the  whole  proceedings  on  the  part  of  the  de- 
fendant, and  had  thereby  precluded  him  from  setting  off 
hift  debt.  In  support  of  this  proposition,  they  cited  Lord 
Kenjoffs  judgments  in  the  case  of  Smith  v.  Hodson  (a),  and 
in  that  oiColson  v.  Welsh  (3).  Either  the  defendant  had 
received  the  amount  of  the  bills,  and  then  he  had  broken 

(a)  4  r.  R.  211. {h)  I  Esp.  378. 
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his  contract,  in  not  paying  over  the  proceeds;  or,  if  at  1814. 

the  time  of  the  bankruptcy,  the  bills  remained  undis-    Stawifoith 
counted,  there  had  been  only  an  inchoate  attempt  to  get  ^ 

the  money  into  his  hands,  and  he  had  not  then  a  shadow  ^^^^^ 
of  right  to  detain  them.  Another  objection  to  the  de- 
fendant's claim  was,  that  one  of  the  partners  in  the  house 
of  HMers  and  Co.  had  not  been  made  bankrupt.  The 
utmost  that  could  be  pretended  was  that  this  was  a  case 
of  mutual  credit ;  but  the  statute  of  5  Geo.  2,  c.  30.  only 
related  to  cases  of  bankruptcy  \  and  it  never  could  be  ex- 
tended to  cases  where  part  of  a  firm  only  had  been  made 
bankrupt. 

Mr.  Seijt.  Best  and  Mr.  Serjt.  Vaughan^  in  reply  to 
the  last  objection,  contended  that,  if  it  had  been  the  inten- 
tion of  the  legislature,  that  the  statute  should  not  operate, 
except  in  the  case  where  all  the  partners  were  bankrupts, 
there  would  have  been  express  words  of  exclusion*  This 
was  a  remedial  and  a  very  beneficial  law;  the  court, 
therefore,  would  put  the  most  liberal  construction  upon 
it*  If  this  case  were  to  be  considered  as  not  falling  within 
it,  the  benefit  of  the  act  would  be  almost  annihilated ; 
because  it  haj^ned  very  frequently  that  one  or  two  of  a 
firm  were  not  made  bankrupts ;  whereas,  by  extending 
the  act  to  cases  of  this  sort,  justice  would  be  more  likely 
to  be  attained. 

Lord  Chief  Justice  Gibbs. — ^I  have  no  doubt  as  to  the 
latter  objection.  It  is  perfectly  certain  that  the  defend- 
ant's claim  cannot  be  supported  by  a  pecuniary  set-off, 
nor  under  colour  of  mutual  credit,  unless  the  case  fall 
within  the  stat.  5  Geo.  2.  c.  30.  It  has  been  said  that 
there  is  nothing  in  the  act  which  restrains  it  to  cases 
where  the  whole  firm- are  made  bankrupts ;  every  argu- 
ment, however,  of  that  sort  turns  the  other  way,  for  we 
are  not  to  look  for  words  of  exclusion,  but  for  words 
which  would  justify  such  a  construction ;  since  it  is  clear 
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1814.         that,  by  the  common  law,  the  defendant  would  not  hate 
c_  ^^*'  been  entitled  to  make  this  claim.    The  statute  onlv  re- 

V.  lates  to  mutual  credits  between  bankrupts  and  other  per- 

sons }  here,  if  any  credit  existed,  it  was  between  the 
bankrupts  together  with  a  solvent  person  on  the  one  side, 
and  the  defendant  on  the  other  ;  it  is  clearly,  therefore, 
not  within  the  letter  of  the  act;  nor  is  it  within  the  mean- 
ing of  it;  because  the  defendant  had  one  solvent  person 
to  whom  he  might  have  resorted ;  for  we  must  sup[k>se 
that  person  to  have  been  solvent,  who  was  not  made 
bankrupt.  It  follows,  therefore,  that  the  defendant  has 
given  no  answer  to  this  action.  We  do  not  enter  into 
the  question,  whether  the  defence  which  has  been  set  up, 
supposing  all  the  partners  to  have  been  bankrupts,  would 
have  bea:i  a  good  one ;  we  found  our  judgment  on  the 
ground  that  the  statute  does  not  apply. 
.  Mr.  Justice  Heath. — A  statute  which  gives  new  re- 
medies must  be  construeci  strictly ;  now  thb  statute  says 
that  the  commissioned  shall  state  the  account,  and  strike 
a  balance,  between  the  bankrupts  and  the  person  who 
makes  his  claim  against  them.  In  this  case,  the  commis- 
sioneiS  could  not  have  done  so;  and  the  jury  cannot  have 
a  wider  jurisdiction  than  the  commissimiers. 

Mr.  Justice  Chambrb. — ^This  statute  was  intended  to 
give  a  certain  extension  to  the  statutes  of  set-off ;  but  it' 
does  not  take  away  the  necessity  of  what  was  before  ex- 
acted in  these  cases,  viz.  a  strict  mutuality.  We  could 
not  extend  this  statute  to  the  length  required  by  the  de- 
fendant, without  the  utmost  violence;  and  I  doubt  if 
it  would  be  good  policy  to  do  so,  if  we  could. 

Mr.  Justice  DALLAS.-*Thi8  case  is  clearly  not  within 
the  statute,  because  there  is  no  mutual  credit  between  the 
bankrupts  and  a  third  person;  but  it  is,  as  has  been  stated 
by  the  Chief  Justice,  between  the  bankrupts,  together  with 
a  solvent  person,  and  the  defendant. 

Rule  discharged. 
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HAINES  V,   B^SK.  n        Tuesday ,M.iy  10. 

This  action  was  brought  by  a  ship-broker  to  recover  ^-  commissions 
,  ^,.  .    .  -  .  -  ^.  to  gel  a  charier 

the  amount  of  his  commission,  for  procuring  a  charter  party  effected  on 

party  to  be  effected  on  the  ship  Amalia.     At  the  trial  of  "»  ship.  l?tt«ia« 
\    ^  ■  .        *^  built  and  Bntuh 

the  cause  before  Mr.  Justice  Dallas^  at  the  sittings  after  owned.    She  is 

last  HUary  term,  at  Guildkall,  it  appeared  that  the  Amalia  ^eTdllTlo^t?"' 

was  a  Russian  ship,  English  owned,  having  been  bought  America,  and 

by  the  defendant,  who  was  a  British  subject  residing  in  cargo  of  afmi/z^rf 

London^  of  a  person  who  lived  at  &U  Piterslurgh,     By  an  goodt,  rice  ami 

instrument,  which  purported  to  be  a  memorandum  of  specified,  and 

agreement  for  the  charter  of  the  vessel,  dated  the  12th  *°.*f' *  '^"^. 
"  _  with  to  Cadttf 

of  December  1812,  and  made  between  the  defendant  of  Lisbon,  or  Goi- 

the  one  part,  and  the  freighter,  on  behalf  of  72.  L.  of  rect^  B^a"^'" 
Gutenburghy  of  the  other  part,  it  was  agreed,  amongst  previous  agree- 
other  things,  that  the  ship  should  sail  from  London  in  Si^t^eHIl'^ 
ballast,  for  Charleston  in  South  Carolina^  and  should  there  ^b«  contcmpla- 
receive  on  board  a  full  and  complete  cargo,  either  of  rice,  to  carry  ihe^goods 

'  cotton,  or, other  goods;  and  should  then  proceed  to  Gn//z,  to  some  port  iq 
r .  ,  .      ,  .     , ,  .      ,  ^  /the  united  kine- 

Lisbon^  or  one  port  m  the  united  kmgdom,  or  Gottenburgh.  dom,  and  that  the 

The  master  to  receive  instructions  at  Charleston  whether  «^*^'P.*bould  carry 

no  Iiceni^  :— 
to  touch  at  CaiUz^  for  orders  to  imload  there,  or  at  Lisbon;  Held  that  this 

or  whether  to  touch  at  Cork  for  orders  to  unload  at  one  ^omraclf  8o"i??i 
port  of  the  united  kingdom,  or  at  Gottenburgh.    The  ship  deprive  A.  of  hit 
to  be  consigned  at  Charleston  and  elsewhere  to  the  af-  mission  for  pro?" 
freighter's   agents  (except  at  London).    Also  that  she  <^"ring  the  char- 
u     II  D'-ir  ter party  to  be 

Should  carry  no  Jarittsb  license,  nor  any  copy  or  memo-  effected. 

randum  of  that  private  agreement.  The  charter  party, 
of  the  same  date,  and  between  the  same  parties,  differed 
from  the  agreement,  in  staling  that  the  ship  should  take 
in  at  Charleston^  a  full  and  complete  cargo  of  permitted 
goods,  specifying  rice  and  cotton  i  and  that  she  should  sail 
therewith  either  to  Cadiz,  Lisbon,  or  Gottenburgh,  as  the 
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1814. .        master  might  be  ordered  and  directed.    The  defendant 
H  A I N  £  3        objected  that  the  voyage,  being  for  the  purpose  of  trading 
V.  with  the  American  states  without  a  license,  was  illegal, 

and  that  therefore  the  plaintiff  could  not  recover  his 
commission  for  procuring  this  charter  party  to  be  effected. 
The  plaintiff,  on  the  other  hand,  contended  that,  as 
cotton  was  one  of  the  articles  intended  to  be  imported, 
the  voyage  was  protected  by  stat.  43  Geo.  3.  c,  153. 
J.  13  (a).  The  learned  judge,  without  giving  any  opinion 
on  the  subject,  directed  a  verdict  for  the  plaiiltiff,  reserv- 
ing the  point  for  the  consideration  of  the  court. 

The  Solicitor^Genera/znd  Mr.  Serj  t.  MarshaU,zccording\jy 
on  a  former  day  in  this  term,  moved  for  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside  and  a  new  trial 
granted.  The  object,  they  said,  of  the  stat.  43  Ge$.  3. 
c.  153.,  was  to  relax  in  some  measure  the  restrictions 
contained  In  the  navigation  act  (3),  which  the  king  had 
no  authority  to  do :  The  intention  of  the  legislature  was 
merely  to  legalize  the  importation  of  certain  goods  in 
ships  which  should  belong  to  states  in  amity  with  this 


U)Tiiat  act  states  in  its  preamble  that "  by  stat.  ISCor.S.  c.  ]8,and 
"  several  other  acts,  the  importation  of  the  several  goods  enumerated 
*■  in  this  act,  is  prohibited,  except  under  certain  regulations ;  and 
*'  that  it  is  expedient  to  permit,  during  the  continuance  of  hostili- 
*'  ties,  the  importation  of  the  said  eoods,  under  the  regulations  pre- 
*'  «cr,ibed  in  this  act.**  By  the  13th  section,  the  clause  in  quesuon, 
it  is  enacted,  '*  That  during  the  continuance  of  hostilities,  and  till 
*'  six  months  after  the  ratification  of  peace,  it  shall  be  lawful  for 
**  any  person  to  import  into  any  port  or  place  in  Great  Briiain,  all 
*'  sorts  of  wool,  and  into  Ireland,  all  sorts  of  barilla  or  wool  aud 
*'  cotton  wool,  from  any  country  or  place  whatsoever,  in  any  vessel 
'*  belonging  to  any  state  in  amity  with  his  majesty,  navigated  by 
**  foreign  seamen.** 

{!))  12  Car.  S.  c,  18.,  entitled,  *'  an  act  for  the  encouraging  and 
"  increasing  of  shipping  and  navigation/*  which  (sect.  1.)  enacts, 
"  That  no  goiids  or  commodities  whatsoever  shall  be  imported  into, 
"  or  exported  out  of,  anv  of  the  king's  plantations  in  Asia,  Africa, 
"  or  America,  in  any  but  English  or  Irish  ships,  or  snch  as  are  of 
*'  the  built  of,  and  bielonging  to,  any  of  the  said  plantations,  and 
«  whereof  the  master  and  three-fourths  of  the  mariners,  at  leasts  are 
•«  English."* 
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country;  but  not  to  sanction  the  trading  with  an  enemy's  1814. 


Busk. 


country,  unless  by  virtue  of  a  license.     They  contendedf        „ 
therefore^  that  the  act  was  to  be  considered  as  only  affect-  v. 

ing  the  commercial  law  of  the  country,  and  that  the  laws 
relating  to  belligerent  states  remained  unaltered  by  it. 
[Lord  Chief  Justice  Giibs. — Could  you^  at  the  time  this 
act  passed)  have  brought  these  goods  from  a  hostile  coun- 
try without  a  license  ?  I  think  you  could  not ;  and  if  so, 
the  law  respecting  states  at  war  with  this  country  has 
been  altered.]  This  statute,  they  contended,  only  per- 
mitted that  to  be  clone  by  ships  of  any  kind,  which  by 
the  Stat.  12  Car.  2.  r.  18.  could  be  done  by  such  vessels 
only  as  are  described  in  the  latter  statute,  which  had 
nothing  to  do  with  war  or  peace.  A  rule  niii  being 
granted, 

Mr.  Serjt.  Best  now  shewed  cause,  and  contended  that 
the  defence  intended  to  be  set  up  could,  in  no  point  of 
view,  be  supported.  He  admitted  that  it  was  the  inten- 
tion of  the  parties  that  the  ship  should  go  to  Ireland^  and 
that  she  should  carry  no  British  license  \  because  if  she 
had  gone  to  America  with  a  license  from  this  county,  she 
would  have  been  captured.  But  though  it  had  been  so 
agreed  between  the  freighter  and  the  defendant,  it  did 
not  follow  that  the  plaintiff*,  who  had  only  acted  as  broker 
in  the  business,  should  have  known  of  that  agreement ; 
he  might  have  supposed  that  she  was  going  to  any  other 
place.  But  even  admitting  that  the  plaintiff*  did  know 
that  the  ship  was  to  come  to  Ireland^  and  that  the  voyage 
to  Ireland  was  illegal,  he  contended  that  it  was  no  reason 
for  depriving  him  of  his  reward,  for  what  .he  had  pro- 
cured to  be  done  for  the  ship,  that  some  of  the  parties 
had  intended  to  do  something  illegal. 

The  SoUcitor-General  and  Mr.  Serjt.  MarshaUy  being 
called  upon  to  support  their  rule,  contended  that,  if  on 
the  face  of  the  agreement,  it  appeared  that  the  transao- 


V, 

Busk. 


194  CAiliS  IN  £AST£K   TERM^ 

1814<.  tion  was  illegal,  either  by  positive  law,  or  on  general 

hTinks         principles,  the  plaintiff  could  not  recover.     Firsts  they 
insisted  that  a  .license,  of  itself,  would  not  have  been 
sufficient  to  protect  this  voyage,  except  as  far  as  related 
to.  trading  with  the  enemy ;  the  navigation  act  would  still 
have  been  violated,  unless  there  had  been  an  order  in 
council  ;  for  by  the  16th  sect,  of  stat.  4>3  Go,  3.  c»  153^ 
it   is   enacted,    **  that    goods   may   be   imported  from 
*'  hostile  countries  by  order  in  council :"  Unless,  therefore, 
the  plaintiff  could  have  shewn  that  any  such  order  ex- 
isted  at  the  time  of  this  transaction^  the  agreement  was 
in  defiance  of  that  act.     Secondly^  the  plaintiff,  they  said,* 
rested  his  claim  on  the  circumstance  of  the  cargo  con* 
sisting  partly  of  cotton,  which  he  contende4  might  law- 
fully be  imported  under  the  13th  section;  that  clause, 
hoivever,  expressly  confined  the  importation  of  cotton  to 
Ireland;  whereas  it  was  evident  that  th(&  Efigiishf  as  well 
as  the  Irisb  ports  were  in  the  contemplation  of  the  parties 
to  the  previous  agreement,  by  their  making  use  of  the 
expression  ''  or  one  port  of  the  united  kingdom ,''  and 
by  their  excepting  London  from  the  ports  to  which  the 
ship  wa(s  to  be  consigned.    The  contract,  they  con- 
tended, must  stand  or  fall,  according  as  the  whole  of  it^ 
when  taken  together,  should  be  legal  or  illegal.    If  a 
man  engaged  to  do  one  of  two  things,  at  the  option  of 
the  person  with  whom  he  was  contracting,  and  either 
were  illegal,  the  whole  contract  was  void  \  for  it  never 
could  be  contended  that  it  was  good  as  to  the  legal  part 
of  it,  and  bad  as  to  the  remainder.    The  plaintiff  should 
have  taken  care  that  the  contract  into  which  he  was  en- 
tering, and  which  on  the  face  of  it  was  illegal,  had  be^i 
legalized  by  the  necessary  licenses.    No  evidence  had 
been  given  that  any  steps  were  taken  to  legalize  it;  it 
remamed,  therefore,  unlawful,  and  the  plaintiff  was  not 
entitled  to  recover  any  compensation  for  the  part  which 
he  had  in  effecting  it. 


Haines 

V. 

Busk. 
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Lord  Chief  Justice  GiBBs. — Much  ingenuity  has  been  1814.. 

exercised  to  find  a  support  for  the  most  dishonourable 
defence  I  ever  heard  of.     The  defendant,  being  owner  ' 
of  a  ship,  wishes  to  get  her  employed  in  some  lucrs^tive 
trade,  and  accordingly  directs   the .  plaintiff  to  procure 
an  employment  of  that  kind  for  her.    The  plaintiff  com- 
plies, the  ship  proceeds  on  her  voyage,  and  when  the 
plaintiff  demands  a  remuneration,  the  defendant  refuses 
to  comply  with  the  demand,  on  the  ground  that  that 
vkich  he  himself  had  directed  the  plaintiff  to  do,  was 
illegal :   Dishonourable,  however,  as  is  this  defence,  if  it 
be  legal,  it  must  prevail.    The  agreem^t  neither  deter- 
mined what  the  goods  to  be  imported  should  be,  nor  to 
what  port  the  ship,  when  laden,  should  be  addressed  j 
bodi  were  left  in  the  discretion  of  the  consignors.     The 
defendant  insists  that,  if  there  be  any  course  of  voyage 
which  the  owner  would  be  obliged  to    pursue,  if  the 
freighter  should  elect  it,  and  which,  if  pursued,  would  be 
illegal,  the  whole  contract  is  void.     Without  assentingcto 
that  proposition,  I  will  assume  it  for  argument's  sake  :  I 
see  no  course  of  voyage  prescribed  jby  this  agreement, 
which,  if  elected  by  the  freighter,  the  owner  would  have 
been  ooliged  to  have  adopted,  and  which,  if  adopted, 
would  have  been  illegal.     It  is  urged  that  by  stat.  43 
Geo,  3.  the  ship  could  not  go  to  any  ports  in  Great 
Britain,  without  a  license  to  dispense  with  the  general 
law,  and  also  an  order  in  council  in  compliance  with  the 
aa.    Be  it  so,  non  constat ,  but  both  might  have  been  ob» 
tained ;  and  if  they  have  not  been  obtained,^  it  is  the 
fault,  not  of  the  innocent  plaintiff,  but  of  the  criminal 
defendant.     It  is  contended  that  it  was  in  contemplation 
to  bring  cotton  to  England,  and  that  that  intention  was 
illegal :  Without  saying  whether  it  were  so  or  not,  I  am 
of  opinion  that  the  owner  could  not  have  been  called 
upon  to  do  so  J  for  it  would  have  been  sufficient  for  him 
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to  have  carried  it  to  any  port  mentioned  in  the  charter 
party^  to  which  it  might  legally  have  been  carried.  I 
therefore  see  no  course  of  voyage  which  the  owners 
could  have  been  called  upon  to  perform,  which  might 
not  have  been  legalized.  It  would  have  been  too  much 
for  the  plaintiff  to  have  been  obliged  to  watch  over 
the  execution  of  the  contract,  and  to  see  that  nothbg 
illegal  was  done  on  it.  It  was  sufficient  for  him  that  the 
contract  was  legal,  on  the  face  of  it,  and  no  subsequent 
transaction  between  other  parties  could  vitiate  it  as  to 
him. 

The  rest  of  the  court  concurred. 

And  the  rule  was  discharged. 


Tnesday, 
May  10. 


FiDOEoN  and  others,  assignees  of  Becher  and  Barker, 
V.  Sharp. 


A»  purchases 
goods  of  B.  on 
bciober  8,  for 
the  purpose  of 
exportaiion ;  but 
finding  that  he 
must  stop  pay- 
ment, and  that 
he  cannoi  apply 
the  goods  to  the 
purpose  for 


This  was  an  action  of  trover,  brought  by  the  assignees 
of  Becher  and  Barker,  bankrupts,  to  recover  the  value 
of  a  quantity  of  goods,  which  had  been  sold  by  the 
defendant  to  Becker  and  Barker,  and  which  had  been 
returned  by  the  latter  to  the  defendant^  in  contem- 
plation, as  the  plaintiffs  contended,  of  bankruptcy.  At 
the  trial  of  the  cause,  at  the  sittings  after  last  Hilafj 

which  they  were  term,  before  Lord  Chief  Justice  GMs,  at  GuUdhaU/M 

bought;  he  rf-  '  ^  r  r 

turns  them  to  B.  appeared  from  the  -testimony  of  one  of  the  bankrupts, 

On?hlinh^he  ^^^^  ^^^y  ^^^  purchased  the  goods  in  question  of  the 
stops  payment,  defendant,  as  agent  for  Taylor  fsf  Co.,  on  the  8th  of  Oct* 
rOThta^wTrom  ^^^^  j  that  on  the  16th  of  the  same  month,  finding  that 

abroad  more  than  .  .  .      u        . 

sufficient  to  pay  his  debts,  has  no  doubt  but  his  creditors  will  give  him  time.  They, 
however,  refusmg,  he  is  made  bankrupt  on  Novembmrft^^-^ln  an  action  by  the  assignees 
against  B.  fur  the  value  of  the  goods,  neld  that  the  jury  were  warranted  m  finding  that 
the  delivery  of  the  goods  to  B.  was  not  made  in  coniempUtion  of  bankruptcy. 


Sharp. 
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tfaey  should  be  obliged  to  suspend  payment}  and  that  they  1814. 

should  be  unable  to  apply  these  goods  to  the  purpose  for       p  ^^*^ir 
which  they  had  purchased  them^  viz*  for  exportation  to  9. 

Russia^  they  determined  to  return  them  to  the  defendant^ 
which  was  accordingly  done ;  that  on  the  next  day,  the 
17th  of  Oct.  they  stopped  payment ;  but  that,  so  far  firom 
contemplating  bankruptcy,  they  expected  an  overplus  of 
«£  17,000  from  the  return  of  an  adventure  in  Russia ^ 
which  had  been  ddayed  by  the  backwardness  of  th^ 
correspondents  there  j  and  that  they  had  no  doubt  at 
this  period,  but  that  their  creditors  would  have  given 
them  time.  In'  that  expectation,  however,  they  were 
disappointed,  owing  to  some  disagreement  among  the 
creditors.  The  act  of  bankruptcy  was  committed  on 
the  29th  of  October,  and  the  commission  issued  on  the  3d 
of  November  following. 

Mr.Seijt.  Best  made  a  previous  question,. whether  this 
action  would  lie  against  the  defendant,  who  had  sold  the 
goods  merely  as  agent  for  Taylor  ti  Co.  That  objection, 
however,  being  overruled  by  the  Chief  Justice,  he  con- 
tended that,  though  Lord  Ellenhorougbjon  several  occasions, 
had  said  that  the  law  relating  to  the  contemplation  of 
bankruptcy  had  been  carried  too  £u*,  yet  it  had  never 
been  extended  to  such  a  length  as  to  embrace  the  present 
case.  The  fraud,  which  was  necessary  to  support  this 
action,  he  said,  must  consist  in  the  hankrupfs  contem- 
plation of  his  failure,  not  in  that  of  his  creditors.  In 
this  case,  the  bankrupts  had  stated  that,  though  they 
expected  to  be  obliged  to  suspend  payment,  they  had 
no  idea  of  becoming  bankrupts:  If,  therefore,,  the 
plaintiffi  should  recover  in  this  action,  the  most  re- 
spectable merchants,  who  should  suspend  payment  for  a 
angle  day,  which  frequently  was  the  case  in  houses 
perfectly  solvent,  would  be  said  to  have  bankruptcy  in 
their  contemplation.        ^ 


Sharp. 
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1814.  The  Chief  Justice,  in  giving  his  direction  to  the  jury, 

"^"^  after  stating  the. principles  of  the  law  respecting  the 

V.  disposition  of  property  in  contemplation  of  bankruptcy, 

observed  that,  as  no  act  of  bankruptcy  had  been  com- 
mitted before  the  property^  was  delivered  back  to  the 
defendant,  this  was  not  the  case  of  a  man  disposing  of 
property  which  had  vested  in  assignees ;  the  only  qifPs- 
tion  was,  whether  fiecher  and  Barker  had  disposed  of  the 
property  in  fraudulent  preference  of  one  creditor  to  the 
detriment  of  the  rest.  This,  however,  his  lordship  said, 
had  always  been  confined  to  the  payment  of  money,  or 
the  delivery  of  goods,  in  contemplation  of  bankruptcy; 
such  payment  or  delivery  in  the  e:(>pectation'  of  insol- 
vency only,  would  not  be  an  illegal  act,  because  it  was 
only  from  the  bankrupt  laws,  the  policy  of  which  was 
that  all  the  creditors  should  be  paid  alike,  that  the  ille- 
gality arose.  His  lordship  concurred  in  the  opinion  of 
Lord  EUenborpugbj  that  this  doctrine  had  been  carried 
full  far  enough^  and  observed,  that  as  the  bankrupt  laws 
had  determined  what  acts  should  amount  to  acts  of 
bankruptcy,  it  might  have  been  as  well  to  have  left  all 
other  acts  to  the  construction  of  the  common  law  of  the 
land.  It  had,  however,  too  long  and  too  often  been 
decided  that  the  delivery  of  goodS|  in  order  to  give  a 
preference  to  one  creditor,  wals  illegal,  to  be  now  disputed; 
the  question,  therefore,  for  the  jury  was,  whether  the 
delivery  in  the  present  case  were  in  contemplation  of 
bankruptcy,  and  they  would  consider  how  fair  the  know- 
ledge of  a  temporary  suspension  of  payment  was  evi- 
"^dence  of  such  contemplation.  There  was  no  doubt  but 
the  bankrupts  intended,  from  honourable  motives,  to 
give  a  preference  to  the  defendant;  but  the  question  was, 
whether  in  so  doing,  they  had  practised  a  legal  fraud  on 
the  bankrupt  laws ;  that  is,  whether  it  were  in  contem- 
plation of  becoming  bankrupts.    Under  this  direction, 
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thejuryfound  a  verdict  for  the  defendant,  on  the  ground  1814« 


that  the  bankrupts  neither  contemplated  bankruptcy,  nor 
insolvency.  „. 

The  SaUcitor^Gencral  and  Mr.  Serjt.  Lem^  on  a  former  Sharp- 
day  in  this  term,  moved  that  this  verdict  should  be  set 
aside  and  a  new  trial  granted,  contending  that  the  facts 
proved  by  the  bankrupt  amounted,  in  point  of  law,  to  a 
contemplation  of  bankruptcy;  for  though  they  might 
have  had  property  in  Russia,  sufficient  to  answer  the  de- 
mands upon  them,  yet  they  knew  that  if  it  did  not  arrive, 
(and  they  did  not  expect  that  it  would,  at  least  for  some 
time)  they  must  either  have  time  given  them  by  their 
creditors,  or  become  bankrupts.  It  was  not  necessary, 
they  said,  that  the  trader  should  be  absolutely  certain 
of  becoming  bankrupt ;  for  if  he  felt  a  probability  of 
it,  and  under  that  impression  he  returned  the  goods,  that 
was  as  nQuch  within  the  policy  of  the  bankrupt  laws,  as 
if  he  had  been  morally  convinced  of  it.  The  court 
granted  a  rule  nisi ;  and  on  this  day, 

Mr.  Serjt.  Best  and  Mr.  Serjt.  F(iughan  shewed  cause 
against  it.  They  cited  Smith  v.  Payne  (a\  to  shew  that  this 
was  a  question  entirely  for  the  consideration  of  ^he  jury, 
and  Hartsbomv.Slodden  (b\  where  Lord  Alvanley,  and  the 
other  learned  judges  of  tHis  court,  discussed  very  fully  the 
law  on  this  subject.  It  was  by  no  means  sufficient,  they 
contended,  that  Bccberznd  jB^«r  contemplated  insolvency 
at  the  time  of  the  redelivery;  and  there  must  have  been  a 
probability  in  their  minds  of  their  shortly  being  in  such 
a  situation  that  the  bankrupt  laws  would  interfere  with  < 
the  disposition  which  they  were  then  making  of  their 
property ;  sdid  that  disposition  must  have  been  made  with 
a  view  of  evading  the  regulations  of  the  bankrupt  laws. 


(a)  6  T.  R.  159.- {b)  2  B,  and  P.&S2. 


Sharp. 
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1814.  The  Sjlicitor-General  2Lnd  Mr.  Seijt.  Ler^s,  contri^  said 

«  ^^'^  it  was  very  difficult  in  questions  of  this  sort,  to  cite  cases 

r.  immediately  applicable ;  the  law  could  only  be  collected 

from  general  principles.  It  was  necessary,  to  entitle  the 
plaintiffs  to  recover,  that  the  defendant  should  have  re- 
ceived the  whole  of  his  debt,  or  a  greater  part  of  it  than 
he  would  have  got  under  the  commission,  and  also  that 
that  payment  should  have  been  made  in  contemplation  of 
bankruptcy ;  but  there  was  tio  necessity  that  there  should 
have  been  an  absolute  fraud,  in  the  moral  sense  of  the 
word;  it  was  sufficient  if  the  transaction  had  operated  quasi 
a  iUsapp^ntment  of  the  bankrupt  laws.  Neither,  they  con- 
tended, was  it  necessary  xhztBecher  and  BarkershoyAd  have 
considered  bankruptcy  as  the  necessary  and  Infallible  con- 
sequence of  the  state  of  their  circumstances;  it  was  enough 
if  they  knew  that  bankruptcy  must  ensue^  unless  their 
creditors  would  give  them  time.  They  hoped,  and  perhaps 
expected  indulgence  on  the  part  of  their  creditors ;  but 
that  very  hope^  ex  vi  termini^  supposed  the  probability 
of  the  contrary  events  and  therefore  could  not  but  form 
a  strong  presumption  that  bankruptcy  was  in  their  con- 
templation. The  jury  must  have  found  their  verdict  on 
the  ground  that  Becher  and  Barker  had  not  intended  to  be- 
come bankrupts ;  confounding  the  intention  of  actually 
committing  ah  act  of  bankruptcy,  with  the  contemplation 
pf  a  commission  issuing  against  them  in  invitos.  The  act 
of  sending  back  these  goods^  they  contended,  was  the 
same  as  if  they  had  paid  half  their  debts,  to  the  exclusion 
of  the  other  half.  [Mr.  Justice  Heath. — ^You  must  con- 
sider that  they  were  unable  to  apply  these  goods  to  the 
purpose  for  which  they  were  bought,  and  they  might  have 
been  damaged  by  remaining  on  their  hands;  their  re- 
turning them,  therefore^  was  not  like  paying  any  other 
debt.]  The  jus  disponendi,  they  said^  vras  only  a  right 
to  dispose  of  their  property  in  the  way  of  their  business ; 


Sharp. 
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and  their  neglecting  so  to  apply  the  goods  in  question^  1814. 

was  a  proc^  that  they  contemplated  the  probability  of       Pi^geon 
their  trade  being  put  an  end  to.    The  intention  of  the        ^  v. 
bankrupt  laws  was>  that  from  the  moment  a  man*s  trade 
ceases  to  be  a  security  to  his  crecCtors,  his  right  to  dis- 
pose of  his  property  shall  cease. 

Lord  Qiief  Justice  Gibbs,  after  recapitulating  the 
circumstances  of  the  case>  delivered  his  opinion  thus. 
The  defendam's  chim  to  retain  these  goods  is  impeached 
on  the  ground  that,  though  they  were  delivered  back 
to  him  before  the  bankruptcy,  yet  it  was  under  cir- 
cumstances which  rendered  the  delivery  fraudulent  and 
void.    I  desired  the  jury  to  consider  whether  the  bank- 
rapts  had  bankruptcy  or  insolvency  in  their  contempla- 
tion, purposely  distinguishing  the  two,  because,  in  some 
cases,  the  question  has  been  put  as  if  insolvency  neces- 
sarily supposed  bankruptcy.    I  wish  always  to  abst^n 
from  deciding  any  points  which  are  not  absolutely  before 
the  court,  and  therefore,  as  the  jury  have  found  that  the 
bankrupts  had  neither  insolvoacy,  nor  bankruptcy  in 
their  contemplation,  at  the  time  they  returned  the  goods, 
it  will  be  unnecessary  forme  to  say  whether  the  ezpecta* 
tioh  of  the  former  would  have  rendered  that  transaction 
illegal.     But  it. is  contended  that,  notwithstanding  this 
verdict,  the  evidence  rdsed  a  necessary  inference  that 
they  had  bankruptcy  in  their  contemplation,  and  that 
the  plaintiffi  are  entitled  to  a  new  trial,  because  the  facts 
of  the  case  can  lead  to  no  other  conclusion.    It  is  said 
that  if  a  man,  with  the  consciousness  that,  without  in- 
dulgence irom  his  creditors,  he  shall  not  be  able  to  go 
on  with  his  trade,  return  goods  to  the  person  from  whom 
he  purchased  them,  that  must  be  done  in  contemplation 
of  bankruptcy.   I  cannot  concur  in  that  conclusion.  The 
court  has  always  great  difficulty  in  these  cases,  because 
the  law  is  not  specifically  laid  down  in  any  statute.    Jhe 
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M4.  general  principle  of  the  bankrupt  laws  is,  that  all  wMcb 

FiDGBOir        '^  ^^^^  before  the  act  of  bankruptcy  is  legal ;  a  class 

V.  of  cases,  however*  has  decided  that  certain  acts  are  in 

Sharp 

firaud  of  the  bankrupt  laws,  though  committed  before 

the  act  of  bankruptcy;  and  the  only  way  to  decide 
whether  a  particular  case  fall  within  th^t  doctrine,  is 
to  look  at  the  grounds  on  which  these  cases  appear  to 
have  been  decided.  In  Fordyci*s  case  (a),  and  all  the 
other  decisions  on  the  subject,  down  to  the  present  time, 
it  has  bleen  held  that  the  payment  or  delivery  must  be  in 
fraud  of  the  bankrupt  laws,  and  with  a  view  of  giving 
a  preference  to  one  creditor,  which  these  laws  will  not 
allow  of.  Not  only,  therefore,  must  such  payment  or 
delivery  have  a  tendency  to  contravene  the  bankrupt 
laws,  but  it  must  have  been  made  with  that  view»  The 
latter,  point  must  be  a  question  for  the  jury  to  deter- 
mine, and  I  therefore  left  it  to  their  consideration, 
whether  bankruptcy  were  in  die  contemplation  of  these 
parties  at  the  time  of  this  transaction.  They  expressly 
said,  that  neither  bankniptcy  nor  insplvency  was  in  the 
minds  of  Becher  and  Barker  at  that  time.  Then  was  there 
evidence  to  support  this  verdict  ?  The  bankrupts,  it  is 
true,  found  that  they  must  suspend  their  payments,  and 
that,  unless  they  received  indulgence  from  their  cre- 
ditors^ they  should  be  unable  to  go  on  with  their  busi- 
ness :  But  Becber  ^dso  -stated,  that  they  had  a  surplus  in 
Russia,  and  that  in  the  end  they  should  be  able  to  satisfy 
all  their  creditors;  if,  therefore,  their  motive  for  re- 
turning the  goods  were  as  they  stated,  and  were  not  a 
mere  pretext,  it  cannot  be  contended  that  it  was  done  in 
contemplation  of  bankruptcy.  Kow  then  can  it  be  said 
that  the  verdict  stands  so  unsupported  by  evidence  as  to 


(a)  Harmon  and  others,  assignees  of  Fardyce,  r.  FUhar,  1  Cotep- 
117- 
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Entrant  us  in  grahting  a  new  trial.     I  must  beg  leave  to  1814. 

obscrye,  that  in  the  case  of  Hartshorn  v.  SkdJen,  which       jPidceow 
has  been  cited  by  the  defendant,  the  judges  stated  the  »• 

law  on  this  subject  most  correctly,  and  they  all  agree 
that  hnkruptcy  must  be  in  the  contemplation  of  the 
parties,  adopting  the  principles  laid  down  by  Lord 
MansfUld  in  Fcrdjcis  case.  Not  that  I  altogether  ex- 
clude from  my  consideration  the  question  of  insolvency  ; 
but  though  it  may  be  a  strong  presumption,  it  still  is  but 
a  step  towards  the  contemplation  of  bankruptcy. 

Mr.  Justice  Hbath.— I  am  of  the  same  opinion. 
There  not  only  appears  to  have  been  no  contemplation 
of  bankruptcy  in  this  case,  but  the  circumstsOices  were 
such,  that  no  reasonable  person  could  have  supposed 
that  event  to  be  probable* 

Mr.  Justice  Chambre. — This  question  was  'properly 
left  to  the  jury,  and  I  am  very  far  from  questioning  the 
propriety  of  their  decision.  The' goods  were  purchased 
for  a  trade  which  Beeher  and  Barker  found  they  could  not 
prosecute  for  some  time,  and  they  therefore  resolved  to 
return  the  goods,  rather  than  keep  them  unemployed  in 
their  hands.  They  expected  to  be  able  to  satisfy  all  the 
demands  upon  them,  and  had  no  doubt  of  receiving 
time  from  their  creditors  for  that  purpose;  and  that 
expectation  was  not  without  foundation,  because  there 
was  a  large  surplus  of  money  due  to  tl^em  from  Russia. 
What  reason  then  is  there  for  saying  that  they  con- 
templated bankruptcy,  or  had  any  intention  of  putting 
the  defendant  in  a  better  situation  thah  that  of  the  other 
creditors  ?  For  that  has  always  been  the  object  of  the 
bankrupt  in  those  cases,  where  a  contemplation  of  bank- 
ruptcy has  been  supposed  to  exist. 

Mr.  Justice  Dallas. — There  are  three  questions  in 
this  case:  Firsts  whether  this  were  a  subject  proper  to  be 
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FtDOBOV 

Sharp. 


left  to  the  consideration  of  th^  jiuy  %  secondly^  whether  it 
were  properly  left  to  them  in  point  of  direction  \  and  thk^^ 
whether  the  verdict  be  supported  by  the  evidence.  As  to 
the  Jirst,  it  is  not  contended  that  this  was  not  a  case  fit 
to  go  to  a  jury,  as  a  mixed  question  of  law  and  fact 
With  regard  to  the  second,  I  concur  with  his  lordship's 
opinion,  that  in  all  these  cases,  the  question  is  whether 
the  payment  or  delivery  were  in  contemplation  of  bank- 
ruptcy. In  the  present  case,  the  jury  have  gone  a  step 
further,  and  have  found  that  the  bankrupts  had  con- 
templated neither  bankruptcy  nor  insolvency.  Lasiljt 
I  am  of  opinion  that  this  verdict  was  fully  supported  by 
the  evidence!  and  that,  if  I  had  been  in  their  situation,  I 
should  have  drawn  the  same  conclusion.  A  man  may 
be  under  temporary  difficulties)  and  yet  not  stop  pay- 
ment ;  he  may  suspend  his  payments,  and  yet  not  be  m  a 
state  of  total  insolvency }  and  he  may  be  insolventi  and 
yet  not  become  banioiipt.  On  no  groundi  therefore,  do 
I  tiiink  there  is  any  reason  for  granting  a  new  trial. 

Rule  discharged* 


Monday, 
May9> 

Goods  carried 
from  a  port  in 
ScotUnd,  to  a 
port  in  £nglcnd, 
are  not  to  be  con- 
tidered  as  ex- 
ported, 80  as  to 
make  it  neces- 
taiy  to  have  the 
bill  of  lading 
stamped. 


9C0TLANi>  V.  WILSON  and  another. 

This  action  was  brought  to  recover  the  sum  of  <£l2: 
12/.  for  four  days  demurrage  of  the  sloop  ymfnt,  be- 
longing to  the  plaintiff,  which  was  hired  by  the  defendants 
%o  carry  a  cargo  of  timber  firom  Grangemouth  to  Bermck^ 
and  there  to  take  in  a  cargo  of  oats  for  LonJm.  At  the 
trial  of  the  cause  at  the  sittings  in  last  Hilary  term, 
before  Mr.  Justice  Heathy  at  QmlAaltf  the  plaintiff  oiered 


WflLSOV. 
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to  give  in  evidence  the  bill  of  lading  dated  at  Berwick,         1614. 

under  which  the  defendants,  in  Lsfidon,  had  received  the      Scotxahd 

cargo  firom  BemvieL    That  insbiimenti  however,  being       ^^^  v. 

without  a^tamp,  Mr.  Seijt.  Vaugbany  for  the  defendants^ 

objected  that  it  was  inadmissible }  and  Mr.  Justice  Heath 

being  of  the  same  opinion,  On  the  ground  that  the  word 

''  exported^*  in  the  stamp  act  (a),  embraced  the  present 

case,  directj^d  the  plaintiff  to  be  nonsuited,  with  liberty 

to  move  to  set  it  aside,  and  enter  a  verdict  for  «£l2 :  12/., 

if  the  court  should  be  of  opinion  that  a  stamp  was  not 

necessary. 

The  Soliatar'General,  in  Hilary  term,  moved  accord- 
ingly, and  contended  that  the  words  ''  goods,  &c.  to  be 
exported,''  must  be  taken  to  mean  goods  to  be  carried 
from  this  country  to  parts  beyond  the  seas,  not  such  as 
should  be  merely  carried  coastwise,  from  one  part  of  the 
kingdom  to  another,  as  in  the  present  case.  He  referred 
to  Stat.  SI  Geo.  3.  c.  30,  to  shew  that  the  term  exportation 
necessarily  imjdies  the  carrying  goods  to  parts  beyond 
the  seas.  So  in  stat.  27  Geo.  S.  c.  13,  in  the  title  to 
schedule  A.,  a  distinction  is  taken  between  goods  ex- 
ported, and  such  as  should  be  carried  coastwise.  [Mr. 
Justice  Heath. — ^But  those  acts  relate  to  drawbacks,  and 
that  distinction  must  be  made  in  the  case  of  drawbacks.] 
The  rule  nisi  being  granted, 

Mr.  Serjt.  Vaugban  now  shewed  cause,  and  contended 
that  there  was  nothing  in  the  48th  Geo.  3.  to  entitle  the 
plaintiff  to  put  so  narrow  a  construction  upon  it.  Those 
words  of  the  act  on  which  the  question  turned  must  be 
understood  as  applying  to  all  goods,  for  which  it  was 
necessary  to  take  out  a  clearance. 


(a)  48  Geo.  3.  c.'lAQ,  Schedule,  part  1 .  "  BILL  OF  LADING,  of 
*^  or  for  any  goods^^merchandixe,  or  effects,  to  be  exported/'  0/.  3f .  Od, 
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Scotland 

WiLSOK. 


[Lord  Chief  Justice  Gibbs. — The  word  clearance  has 
no  meaning:  Indeed^  there  is  no  such  thing  as  a  clear- 
ance ;  the  only  thing  which  I  can  consider  as  such,  is 
the  last  document  which  the  ship  receives  before  she 
leaves  the  port.  It  would  occasion  great  confusion  if 
every  little  coaster  were  obKged  to  carry  a  bill  of  lading. 
Indeed,  I  think  it  is  very  doubtful  whether  the  shipping- 
note)  which  they  usually  deliver^  can  be  considered  as  a  bill 
of  lading.  If  it  were  necessary  for  every  vessel  clearing 
out  of  port  to  have  her.  bill  of  lading  stamped,  the  act 
would  have  said  generally  that  all  bills  of  lading  must 
be  stamped,  and  would  not  have  made  use  of  the 
qualification  "  for  any  goods  to  be  exported^  There 
may  be  a  question  whether  goods  brought,  as  in  this 
case,  from  Scotland  to  England^  be  goods  carried  coast- 
wise, or  exported.] 

The  SolicitoT'Gefieral  insisted  that  there  could  be  no 
doubt  in  this  question,  because  the  stat.  27  Geo*  S.  c.  13., 
above  alluded  to,  mentioned  goods  brought  or  carried 
coastwise^  or,  from  port  to  port  nuithin  the  kingdom  of  Great 
Britain^  as  convertible  terms;  and  this,  he  said,  was 
further  elucidated  by  stat.  32  Geo.  3,  c,  50,  by  which  it 
,  is  enacted  "  that  goods  may  be  conveyed  from  one  port 
**  in  Great  Britain  to  another,  without  qocquet  or  security, 
**  provided  that  no  goods,  so  to  be  carried  coastwise^  shall 
«  exceed  <£5,  &c." 

Lord  Chief  Justice  Gibbs. — There  is  no  answering 
this. 

Per  Curiam^ 

Rule  absolute. 
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caAstairs  and  others,  assignees  of  Kensington  and        Wednesda 
CO.  v.  ROLLESTON  and  others.  May  1 1. 

The  plaintifis  declared  as  assignees  of  the  estate  and  To  an  action  by 
tp  r  V      »  •    r>       r     1  •       the  indorsees  of 

effects  of  Kemmgton  and  Co.,  bankrupts,  on  a  promis-  a  promissory 

sorjr  note,  dated  the  28th  of  April  1803,  by  which  the  j^^^^f  l^c  j*?*^ 
defendants  promised  to  pay  on  demand,  to  the  order  fendant  oleaded 
of  one  Christopher  Rolleston  junior,  the  sum  of  cfoOOO,  SfieSf^y*^ 
value  received,  in. his  the  said  Christopher  Rolleston junior's  only  for  the 
assignment  to  the  defendants  of  the  Granton  estate,  in  t^rp*iai*n"fff  had 
Grenada.  The  declaration  farther  stated  that  Christopher  released  the 
RoUeston  junior,  indorsed  it  to  the  bankrupts  before  the  claim  in  respect 

bankruptcy,  of  which  indorsement  the  defendants  had  of  the  said  note  j 

.  '  T..         ,  ,.  II       «        1      without  allegmK 

notice. — ^Plea:  -rirx/,  the  general  issue;  secondly ,  that  the  that  the  plaintiff 

defendants  drew  the  note  as  sureties  only  for  Christopher  ^^^"SZ^l-^^ 

RoUeston  junior,  and  without  any  consideration;  thirdly,  that  deration  between 

the  note  was  drawn  by  the  defendants  as  sureties  only,  ^^^  payee.  Held 

and  not  on  their  own  account,  and  that  after  the  making  *l?a*  ^he  release 

of  the  note,  and  before  the  bankruptcy,   viz.  on  the  as  an  extinguish- 

3d  of  July  1807,  the  bankrupts,  by  their  certain  writing  ?p|  9*^  ^^\*^T" 

of  release,  sealed  with  their  seals,  ''remised,  released,  the  plaintiff  had 

**and  for  ever  quitted   claim  to  the  said   Christopher  Jj.yeVforl'ht 

*'  Rolleston  junior,  of  the  said  note,  and  all  claim  and  note,  so  as  to 

"  demand,  cause  and  causes  of  action  in  respect  thereof,  without  consi- 

"  and  all  claim  and  demand  whatever,  for,  touching,  or  d?'*"?"  between 
u     3    ,  -  ,     .  «.  ,         himself  and  the 

relating  to  the  matters  and  cu-cumstances,  for  and  m  defendant,  and 

"  respect  of  which  the  several  promises  and  undertak-  !l!"^f"''^  ^^^{    . 
jj  .        .  *^  the  plea  was  bad 

mgs  m  the  declaration  mentioned  were  made,  and  all  on  general  de- 
**  sum  or  sums  of  money  due,  or  to  become  due,  for,  °*""^^' 
**  touching,  or  relating  to  the  same,  up  to  the  time  of 
'^  making  and  executing  the  said  release ;'"   and  con- 
cluded with  a  verification. — ^To  this  plea  the  plaintiffs 
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demurred  generally,  the  defendants  joined  in  demurrer, 
and  on  this  day  it  came  on  for  argument. 

Mr.  Serjt.  Lens^  in  support  of  the  demurrer)  observe^, 
that  the  only  question  would  be,  whether  the  release  to 
Christopher  RoHestfrn^  the  payee,  were  a  discharge  to  the 
defendants,  who  were  the  makers  of  the  note;  for 
though  the  plea  alleged  that  the  defendants  had  drawn 
the  bill  merely  as  sureties  for  Christopher^  without  any 
consideration;    yet,  as  it  only  alleged  the  simple  fact^ 
without  stating  that  those  who  received  the  bill  had  had 
notice  of  the  circumstance,  that  part  of  the  defence 
could  not  come  in  question  i-  After  the  note  had  been 
sent  into  the  world,  the  holders  of  it  could  not  be  affected 
by  the  private  relations  which  might  exist  between  the 
original  parties  to  it.   As  to  the  only  question,  then,  that 
remained,  he  said  it  was  perfectly  settled  that  the  dis- 
charge of  one  party  to  a  promissory  note,  or  bill  of  ex- 
change, left  the  other  parties  in  the  same  condition^  at 
least  those  who  were  prior  to  the  party  discharged.    In 
the  present  case,  the  release  of  the  payee  could  not  be 
said  to  act  as  a  discharge  of  the  defendants,  who  as 
drawers,  he  contended,  were  the  first  and  last  persons 
liable,  in  the  same  manner  as  if  they  had  been  the  accep- 
tors of  a  bill  of  exchange;  and  who,  therefore,  could 
only  relieve  themselves  by  shewing,  either  that  they  had 
paid  the  bill,  or  had  had  a  release  to  themselves.    He 
cited  Fentum  v.  Pocock  (a),  where  this  court  held  that  the 
acceptor  of  an  accommodation  bill  was  not  discharged 
by  the  holder  taking  a  cognovit  from  the  drawer;  and 
he  contended  that. the  two  cases  were  substantially  the 
same,  the  cognovit  in  the  case  cited  answering  to  the 
rele^e  in  the  present  instance. — [Lord  Qiief  Justice 


{a)  Supri,  14. 
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G/W/.— There  was  no  notice  given  of  the  want  of  con- 
sideration }  I  should  therefore  like  to  hear  how  this  plea 
can  be  support^.] 

Mr.  Serjt.  Blosset  insisted  that  the  release,  by  the  very 
terms  of  it,  was  a  discharge,  not  only  of  the  action  on 
the  note,  but  also  of  the  debt,  v^  consideration  of  winch 
the  note  had  been  passed  to  the  bankrupts.    It  appeared 
on  record  that,  as  between  themselves,  the  drawers  were 
only  sureties  for  the  payee,  and  therefore,  if  the  matter 
had  rested  there,  it  could  not  have  been  contended  that 
the  drawer  could  have  sued  the  defendants :  The  payee, 
however,  indorsed  the  note  for  a  valuable  consideration 
to  the  bankrupts,  in  consequence  of  which,  a  right  of 
action  arose  against  the  drawers ;  and  he  admitted  that 
the  want  of  consideration  between  the  original  parties, 
could  not  be  set  up  as  a  defence  to  the  bankrupt's  claim 
against  the  dratrers:   But  he  contended  that  the  sub- 
sequent release  to  the  payee  made  it  the  case  of  a  note 
without  consideration,  even  as  between  the  plaintiffs  and 
the  defendants;  for  as  the  defendants  could  not  have 
been  sued  by  Rollestonj  neither  were  they  liable  to  any 
one  standing  in  RoUtstotts  place;  that  is,  to  any  one 
who  had  not  given  consideration  for  the  instrument; 
and  by  the  release,  not  only  the  action  on  the  note  was 
taken  away,  but  the  consideration  which  the  bankrupts 
had  giyen  for  it  was  also  destroyed.     He  admitted  that 
the  bare  release  of  the  bankhipt's  right  of  action  against 
the  payee,  would  not  release  a  prior  party  to  the  instru* 
ment,  but  the  bankrupts  having  ^'  released  and  quitted 
''  claim  to  RoUeston  of  the  said  note,  and  all  claim  and 
*'  cause  of  action  in  respect  thereof,  and  all  claim  re- 
*'  lating  to  the  matters  in  respect  of  which  the  several 
*'  promises  in  the  declaration  were  made,  and  all  money 
**  due,  or  to  become  due,  for  the  same,  up  to  the  time  of 
<<  making  the  release,''  he  contended  that  this  would 
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have  been  a  relinquishment  of  the  bankrupt's  right  of 
action  for  goods  sold,  money  lent,  or  any  other  cause 
whatever  j  and  the  note,  therefore,  was  to  be  considered 
as  having  been  indorsed  without  consideration:  The 
question,  therefore,  was,  whether  the  indorsee  of  a  pro- 
missory note  could  recover  against  the  drawer,  the  note 
having  been  indorsed  without  consideration. 

Mr.  Serjt.  Lens,  in  reply,  was  stopped  by  the  court. 

Lord  Chief  Justice  Gibbs.  —  This  case  lias  been 
argued  on  the  only  ground  on  which  it  could  be  sup- 
ported for  a  moment,  land  ingenuity  has  furnished  an 
argument  which  I  had  not  discovered.  The  object  of 
the  defendants  was  to  accommodate  the  payee,  and  I 
admit  that  the  payee  could  not  have  sued  the  makers 
of  the  note  $  nor  could  an  indorsee  have  done  so/  unless 
he  had  given  consideration  for  it : — ^But  it  is  insisted 
that  the  release  which  has  been  given  by  the  bankrupts, 
who  were  indorsees,  to  the  original  payee,-  operates  as  an 
extinguishment  of  the  consideration  which  they  gave  for 
it,  and  therefore  puts  them  in  the  condition  of  indorsees 
without  consideration. — I  am  not  of  that  opinion ;  the 
indorsement  was  for  a  valuable  consideration*,  and  the 
indorsees  had  the  security  of  the  defendants,  as  makers 
of  the  note,  for  their  debt }  and  though  they  released 
the  original  payee,  they  still  retain  their  remedy  against 
the  drawers.  Whatever  might  hav^  been  the  case,  if 
the  bankrupts  had  had  notice  that  the  instrument  was 
given  originally  without  consideration,  as  to  which  I  give 
no  opinion,  I  am  decided  that,  as  the  matter  now  stands, 
the  plaintiff's  right  of  action  remains  against  the  de- 
fendants. 

The  rest  pf  the  court  concurred  in  the  opinion  of  the 
Chief  Justice.  • 

Judgment  for  the  plaintiffs. 
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-  Saturday, 

BURROUGHS  V.  STEPHENS  and  Others,  executors  of  May  14. 

ELTON. 

The  Solicitor-General,   on  a  former  day   in  this  term,  Where  an  exe- 

.   '  .        cutor  pleads  a 

moved  for  a  rule  nisi  in  this  cause,  which  was  an  action  false  plea  of 

against  the  executors  of  George  Elton,  on  a  bond  given  io^^Jl^rf^^glinst 
by  the  testator  in  his  lifetime,  to  amend  the  judgment-  himself,  on 
roll  by  striking  out  the  words  thirteen  pounds  four  shillings  \^  cmcredup  ^" 
sfthe  damages  aforesaid^  interlined  on  the  said  roll,  and  against  him  for 
L-         -i-t...  /•'*       ri^jrj  the  debt  and 

by  insertmg  the  christian  name  of  one  of  the  defendants  damages  de  lonis 

which  had  been  omitted  in  the  misericordia,  at  the  end  testaiorts,  etst 

JL      ^  ,        non,  de  horns 

of  the  judgment.     He   moved  on  an   afiiaavit  which  propriis,  and 

stated  that  the  plaintiff  declared  in  Hilary  term  1808;  ;^°[as^n7e£ed 
that  the  defendants  in  the  same  term  pleaded  a  judg-  on  the  judg- 
ment recovered  against  them  op  the  same  bond }  but  which  the  judg- 
that,  on  bein?  ruled  to  produce  the  record  of  thejude-  nxcnt  de  bonis 
•     J    1      !_      /r     J  J     J   r     I      ,.        .       proprm  IS  con. 

ment  so  pleaded,  the  defendants  made  default  therein,  6ned  totheda< 

and  judgment  was  signed  against  them  in  this  action  on  SI?^^^  ''"'^  'ZT 
the  12th  of  May,  1808 ; — that  in  the  entry  on  the  roll  not,  on  motion, 
of  the  judgment  in  this  cause,  the  words  above  men-  mortis  w^hich 
tjoned  appeared  to  have  been  interlined  since  the  entry  bad  been  intet- 

.    .       „  1  rr<i  •  1      l""«d.  «l  not 

was  originally  made.     Ihe  entry,  as  it  now  appeared,  api^aring  by 

was  "that  the  plaintiff  do  recover  against  the  defendants,  whom  the  in- 

■^  °  terimeation  had 

"  as  executors  as  aforesaid,  his  said  debt,  and  also  <£l  3 : 4/.  been  made,  and 

"  for  his  damages  and  costs,  to  be  levied  of  the  goods  fehigSx"* 
"  and  chattels  which  were  of  the  testator  at  the  time  of  years  standing. 
"  his  death  in  the  hands  of  the  defendants  to  be  admi- 
'*  nistered,  if  they  have  so  much,  &c.;  and  if  they  have 
"  not  so  much  in  their  hands  to  be  administered,  then 
"  thirteen  pounds  four  shillings  of  the  damages  aforesaid  to 
*  be  levied  of  the  proper  goods  and  chattels  of  the  de- 
*'  fendants,  &c."  The  words*  in  italicks  had  been  inter- 
lined, and  were  the  words  which  the  Solicitor-General 
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had  moved  for  leave  to  strike  out.  He  contended  that 
the  judgment,  as  it  originally  stood,  being  de  bonis  proprus 
for  the  whole  of  the  debt  and  costs,  was  correct  where 
an  executor  pleaded  a  plea  which  was  false  within  his 
own  knowledge ;  and  it  was  evidently  so  in  the  present 
instance,  because  the  defendants  had  pleaded  a  judgment 
recovered  against  themselves.  The  cases  on  this  subject, 
he  said,  were  fully  collected  in  1st  Williams's  SaundtrSi 
336  {a).  [Lord  Chief  Justice  Gibbs. — ^If  an  executor 
plead  a  fact  whiph  is  felse  within  his  own  knowledge, 
the  judgment  should  certainly  be  de  bonis  proprus ;  but 
that  is  a  very  questionable  point,  and  we  are  called  upon 
here  to  decide  it  on  a  collateral  motion,  and  that  too  on  a 
judgment  of  very  long  standing.  How  do  we  know  that 
the  alteration  was  not. made  by  your  client  ?]  The  court, 
however,  granted  a  rule  nisiy  and  on  this  day 

Mr.  3erjt.  Lens  shewed  cause  against  it.  He  contended 
that  the  court  would  only  permit  this  amendment  on  the 
ground  that  it  was  a  misprision  of  the  clerk,  or  that  there 
was  reason  to  suppose  that  the  defendants  had  altered  it 
fraudulently ;  the  plaintiff*  therefore  should  have  stated 
that  it  was  done  fraudulently  or  carelessly,  and  that  it  was 
not  the  act  of  himself  or  of  his  attorney. 

The  SoUcitor^General  contri,  said  that  his  client  did 
not  know  by  whom  the  judgment  had  been  entered  up  i 
but  he  contended  that,  where  the  judgment  had  been 
entered  up  wrong,  the  court  would  not  enquire  by 
whose  hand  it  had  been  so  entered.    He  cited  the  case 


(a)  Nole  (10).  Towards  the  conclusion  of  that  note,  it  is  laid  that, 
"  when  the  defendant  pleads  ne  ungues  executor,  or  admitdsiratar^ 
**  or  a  release  to  himself,  and  it  is  fot^nd  against  him,  the  judgment 
'*  is  that  the  plaintiff  do  recover  both  the  debt  and  costs,  in  the  first 
**  place,  de  honii  testatorii,  si,&c.  et  si  non,  &e.  de  bonis  pmpriU^ 
'*  The  reason  alleg^  is,  because  the  executor  cannot  but  know 
«'  these  to  be  false  pleas.  But  the  same  reason  seems  equally  to 
"  apply  to  other  pleas,  where  the  judgment  is  different." 


IN  THE  FIFTY-FOURTH  YEAR  OF  GEO.  Ill' 


213 


1814. 


Stephens. 


of  Green  v.  Rennet  [a)^  where,  on  a  rule  to  amend  a  bill 

of  Middlesex,  Mr.  Justice  BuUety  comparing  it  to  the  case     Burroughs 

of  an  executor^  said  that,  "  if  the  clerk  enter  judgment 

'*  de  bonis  proprUs  instead  of  de  bonis  testatoris,  and  error 

'<  be  brought,  the  court  will  order  the  entry  to  be 

^  amended^  even  if  the  record  be  sent,  back  from  the 

•*  exchequer  chamber.'*    [Lord  Chief  Justice  GiWx.— 

Have  you  found  any  case  where  a  judgment  de  bonis 

fesfatoris  has  been  altered  to  a  judgment  de  bonis  prcpriis  ?'] 

The  SolicitoT'General  admitted  that  he  had  no  express 

authority  to  adduce,  but  contended  that,  on  principle,  the 

amendment  might  be  allowed  in  the  one  case  as  well  as 

b  the  bther. 

Lord  Chief  Justice  Gibbs. — ^It  is  very  difficult  to 
determine  what  is  a  plea  necessarily  false  within  the 
knowledge  of  an  executor.  There  are  many  pleas  which 
a  person  unskilled  in  the  law  would  say  the  person 
pleading  them  must  know  to  be  true  or  false,  when,  in 
fact,  the  question  might  be  very  doubtful ;  as,  for  in- 
stance, pleni  admimstraviU  The  court  then  is  called 
upon  to  exercise  their  authority,  by  amending  a  judg- 
ment of  six  years  standing,  on  a  question  which  is  of  so 
doubtful  a  nature.  At  all  events,  it  is  discretionary  in 
the  court,  and  I  think  they  will  not  be  incKned,  at  this 
distance  of  time,  to  grant  an  amendment  on  mere  motion, 
by  which  the  responsibility  of  the  executors  would  be  so 
much  increased. 

.  The  rest  of  the  court  concurred,  and  the  rule  was 
accordingly  discharged,  as  to  this  pM  of  it,  and  made 
absolute  as  to  the  insertion  of  the  christian  name,  to  which 
there  was  no  opposition. 


(a)l7.A.7«e. 
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Tucs  ay,    ay  7-        VTAUGH  and  Others,  administrators  of  Phillips,  v. 

BUSSELL. 

To  an  action  of  The  plaintiffs  dedared  as  admbistrators  of  Elizabeth 
debt  on  bond,  the  ^        ^  ,,*.,  i,.  r.ir 

defendant  prayed  rbilltpSy  against  the  defendant,  as  obligor  ot  a  bond  tor 
oyer  of  the  condi-  £^^  -^  ^  j^j^  ^^  ^j^^  intestate  in  her  lifetime.  The 
tion,  which  was  *  o  / 

"  for  the  pay        defendant  craved  oyer  of  the  bond  and  of  the  condition, 

'«  ry^nstalm^u,  which  was,  that  the  defendant  should  pay  to  the  intestate 
•<  till  the  said  the  sum  of  i£lOO,  by  six  equal  payments,  viz.  the  sum  of 
"  paid;"  and"  <£l6  :  13/. :  4 J.  each'  year,  until  the  fall  sum  of  ,£100 
then  pleadecf  noil  should  be  paid  j  and  then  pleaded  nm  est  factum.  The 
est  factum.    The     ,  .     .^    .  .      ,    .  lu  .      i  a         '^  a  r 

word  hundred       plaintiffs  joined  issue  on  that  plea,  and  assigned  for 

had  been  omitted  breach,  that  the  first- instahnent  of  the  said  sum  of  i^lOO 

in  the  second  ' 

place  where  it       had  become  due  and  in  arrear.     At  the  trial  of  the  cause 

diSo"/rnd  wT"  ^^  the  sittings  after  last  Hilary  term,  at  GuUdball,  before 

afterwards  insert-  Mr.  Justice  Chambre,  it  was  proved  by  the  subscribing 

defendant's  witness  to  the  bond,  that  the  word  bundredy  in  the  second 

knowledge :  place  where  it  occurs  in  the  condition,  had  been  interlined, 

Held,that though   *^  ,  \        , 

this  alteration  did  since  the  instrument  was  executed,  by  the  person  who 

s"rumenf,  ya  U "  ^«^  ^^  "P»  without  the  knowledge  of  the  defendant,  ;ind 
made  such  a  vari-  while  it  was  in  the  custody  of  the  intestate ;  so  that  the 
oyer  andThe  con-  Passage,  before  the  interlineation  was  made,  stood  thus  : 
dition,asprcclud.  «  Until  the  full  sum  of  one  pounds  is  paid."    Mr.  Serjt. 
from  recovering.    Best^  on  the  part  of  the  defendant,  made  two  objections: 
Firsty  that  the  instrument  itself  became  void  by  Ahis 
interlineation;   secondly,  that  there  was  a  variance  be- 
tween the  condition,  and  the  statement  of  it  in  the  oyer: 
He  contended  that  it  ought  to  have  been  set  out  without 
the  word  hundred.    The  learned  judge  was  inclined  to  be 
of  opinion,  that  if  ttie  interlineation  had  not  been  made, 
the  plaintiff  might  have  recovered,  notwithstanding  the 
omission  of  the  word  hundred  i  but  he  considered  that 
the  effect  of  the  interlineation  was  to  render  the  iostru- 
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cordingly  directed  the  plaintiff  to  be  nonsuited.  Waugh 

Mr.  Serjt.  Vaugban^  on  a  former  day  in  this  term,  «• 

moved  to  set  aside  this  nonsuit.  As  to  the  first  objec- 
tion, he  admitted  that,  if  the  alteration  had  been  in  a  ma- 
terial part  of  the  instrument,  and  had  been  made  by  the 
obligee,  the  bond  would  have  been  vitiated  \  having  been  * 
made  by  ^  stranger,  it  did  not  affect  the  instrument, 
whether  it  were  in  a  material  or  immaterial  part  of  it. 
He  contended,  however,  that  the  substantial  part  of  the 
conditiomwas  that  the  sum  of  «£lOO  should  be  paid  by 
four  equal  instalments  \  and  that  the  subsequent  clause, 
*'  till  the  sum  of  one  (hundred)  pounds  was  paid,"  was 
perfectly  inunaterial ;  especially  as  this  was  an  action  for  « 

the  first  instalment.  He  cited  Com.  Dig.  tit.  Fait.  {F.  1.) 
''  An  alteration  by  a  stranger,  in  a  place  not  material, 
without  the  privity  of  the  obligee,  does  not  avoid  the 
deed.  1 1  Co,  27.  a'*  Secondly^  as  to  this  being  a  vari- 
ance between  the  bond  and  the  oyer,  he  contended  that  it 
had  only  made  intelligible  that  which  was  before  non- 
sense j  it  was  only  reading  the  passage  afrit  was  necessary 
that  it  should  be  read,  in  order  to  be  consistent  with  the 
former  part  of  the  condition.  [Mr.  Justice  Chambre. — 
There  was  a  case  before  the  judges  on  a  criminal  prosecu- 
tion, where  the  question  was  on  a  note  ior  twenty  pounds 
which  might  mean  pound  weight;  and  the  judges  were 
of  opinion  that  it  ought  to  have  been  declared  upon  as 
meaning  £20  in  money.]     A  rule  nisi  was  granted. 

Mr.  Serjt.  Best  on  this  day  shewed  cause,  and  con- 
tended that  the  alteration  was  in  a  material  part  of  the 
instrument,  and  that  this  case  therefore  did  not  fall  within 
the  rule  laid  down  in  Com.  Dig.  as  above  referred  to. 
As  the  bond  stood  originally,  the  defendant  would  be 
discharged  on  payment  of  £i.  [Lord  Chief  Justice 
Giibs. — According  to  that,  the  condition  would  be  that 
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ISl^.  the  defendant  should  go  on  paying  £lG  :  IS/. :  4J.,  until 

^^T^  £^  should  be  paid.]    Secondly ^  then,  he  insisted  that  there 

9.  was  a  variance  between  the  bond  and  the  oyer ;  the  in- 

BvssELL.       rtrument  produced  had  not  proved  that  which  had  been 

set  out. 

Mr.  Seijt*  Faughan,  contrh,  as  to  the  second  objectioDi 
'  die  first  having  been  overruled,  cited  Hdman  v.  Borwgi 
(tf ),  where,  in  an  action  of  covenant,  the  declaration  set 
forth  the  deed  with  the  year  of  our  Lord  and  the  year  of 
the  reign;  the  oyer  stated  the  former  only;  the  court  on 
demurrer  held  it  no  variance,  because  it  was  impiiciilf  in 
the  deed.  So  in  the  present  case,  the  word  hundred  was 
impliedly  in  the  deed,  because  that  sum  was  mentioned  in 
the  former  part  of  the  condition ;  and  the  passage  was 
nonsense  without  it.  In  Rahtis  v.  Homage  (i),  which 
was  an  action  of  debt  on  bond^  the  plaintiff  declared  that 
the  defendant  was  bound  to  the  plaintiff  in  ^40,  to  be 
paid  U  the  plaintiff':  On  oyer,  it  appeared  that  the  bond 
was  to  the  plaintiff  to  pay  £40  to  his  attorney  or  his  assigns  ^ 
the  court  held  that  this  was  no  variance,  because  pay- 
ment to  the  plaintiff,  or  to  .his  attorney,  was  the  same 
thing.  [Lord  Chief  Justice  GiUs. — ^The  question  there 
was,  whether  the  oyer  supported  the  averment  in  the 
declaration ;  and  the  court  held  thkt  the  instrument  was 
stated  in  efiect  in  the  declaration ;  in  the  present  case, 
the  question  is  whether  the  oyer  be  supported  by  the 
evidence.  So  in  the  first  case  cited,  the  question  was 
between^  the  declaration  and  the  oyer,  and  came  on  on 
idemurrer.  There  is  this  difference  between  the  present 
case,  and  those  cited;  in  the  latter,  the  dedantion  might 
have  been  good,  and  yet  have  not  contained  a  single 
word  which  was  in  the  bonds ;  but  the  case  is  very  dif* 


ia)  Saik.  666.~-(Z^)  A.  Osg. 
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ferent  where  non  est  factum  is  pleaded.]  The  principles, 
he  said,  on  which  thoise  cases  were  decided,  were  the 
same  as  that  for  which  he  now  contended,  viz.  that  the 
bond  was  the  same  if  not  substaniiallj  different.  He 
then  cited  C9m.  Dig.  tit.  Obligation  {B.  4).  *^  So,  a  small 
"  variance  between  the  obligation  upon  oyer,  and  the 
'^  declaration  does  not  avoid  it ;  as,  if  the  declaration  be 
"upon  a  bill  that  he  vfi/Ipay,  &c.;  and  the  bill  says,  if  he 
^'pajf  &c.  3  Lev.  66.^*  In  order  to  support  this  objec- 
tion, the  defendant  must  establish  the  principle,  that 
whenever  oyer  is  prayed,  the  slightest  literal  alteration 
will  be  fatal. 

Lord  Chirf  Justice  Gibbs. — ^When  you  declare  on  a 
deed,  you  state  the  legal  effect  of  jt ;  and,  as  I  said  be- 
fore, one  might  declare  without  using  a  word  which  is 
contained  in  the  deed,  except  the  names  of  the  parties 
and  the  sum.  The  defendant,  by  his  plea,  asks  to  look 
at  the  instrument,  by  which  the  plaintiff  alleges  that  he 
is  bound.  It  is  necessary  then,  not  merely  to  shew  the 
legal  effect,  but  the  very  words  by  which  the  defendant 
is  bound ;  and  that  makes  the  distinction  between  the 
case  where  the  oyer  and  declaration  disagree,  and  where 
the  statement  in  the  oyer  is  not  supported  by  the  deed 
itself.  You  can  cite  no  case  where  it  has  been  held  that 
a  variance  between  the  deed  and  the  oyer  is  not  fatal ; 
the  court,  therefore,  cannot  assist  you.  You  had  your 
remedy  in  your  own  hands,  for  you  might  have  explained 
the  mistake  by  averments.       -  ,    - 

The  rest  of  the  court  concurring,  the  rule  was 

Discharged. 
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May  IS.  ^^  jj^g  TRENT  and  M EBSEY  NAVIGATION  COMPANY. 

A  defendant  can-  ThI8  cause  had  been  twice  carried  down  to  the  assizes  for 
ftro\w>!  unless  ^  ^^'^  *"^  ^^^  plaintiffs  were  each  time  nonsuited  j  but 
,  there  have  been    the  court  had  each  time  set  aside  the  nonsuit  and  granted 
a  default  on  the  .  ,  ,  •     i    .    i_     /•  r 

part  of  the  plain-  >  ^^^  tnal|  on  the  ground  that  the  facts  were  not  sui- 

tiff,  though  there  ficiently  before  the  court;  and  in  order  that>  if  necessary^ 
havelieenafor-  •.*  *    r    \  ..         r.  « 

mer  trial,  and       E  case  might  be  made  for  the  opinion  of  the  court.    Fre- 

fcndfJt  JavJ*"  ^*^"*^y  *®  ^^  ^^^  ^sizes,  the  defendants,  though  there 
notice  to  the  had  been  no  de£iult  on  the  part  of  the  plaintiffs,  gave  the 
«i^ni!on^to  car7  ^"«f  ^^^  ^^  ^^7  should  take  the  recwd  down  by 
4omii  the  rtcora.  frovup.  The  plaintifis  refused  to  accept  this,  notice ;  the 
defendants,  however,  carried  down  the  record,  and  the 
plaintiffs,  hot  appearing,  were  nonsuited* 

The  SJieHoT'^Generaly  en  the  first  day  of  this  term, 
moved  that  this  nonsuit  should  be  set  aside  and  a  new 
trial  granted.  The  general  rule,,  he  said,  was  that  the 
defendant  had  no  right  to  carry  a  cause  down  hyprwiso^ 
until  the  plaintiff  had  been  guilty  of  some  default  {a]; 
and  thb  applied  equally  to  cases  where  there  had  been  a 
former  trial,  as  to  other  cases.  The  defendants  would 
rely  on  theme  ^Hunfqge  v.  Rowley  {b\  where  the  court 
permitted  the  defendant  to  carry  the  record  of  an  issue 
.  which  had  been  directed  by  the  court  of  chancery,  down 
'to  trial, -eaJiis  siiggestion  that  the  plaintiff  wished  to 
delay  it*  He  distinguished  that  case  from  the  present, 
by  the  circumstance  of  its  being  an  issue^out  of  chancery. 
A  rule  nisi  w^s  accordingly  granted,  and  on  this  day 
Mr.  Serjt.  Lens  and  Mr.  Serjt.  BeH  shewed  cause 


(a)  R.  M.  1654.  Salk.  foS. (Jb)  4  T.  A.  767. 
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against  it.  They  contendeii  that,  as  it  had  been  held 
that  the  stat.  14  Geo.  t.  c.  17.  which  enables  the  courts 
to  give  judgment  for  the  defendant  as  in  case  of  a  non- 
suit, where  the  plaintiff  neglects  to  go  to  trial,  according 
to  the  practice  of  the  courts  did  not  extend  to  cases 
where  there  had  been  a  former  trial,  but  that  the  defend- 
ant must  proceed  to  trial  by  proviso  («),  it  was  not  neces- 
sary in  such  case  that  there  should  have  been  any  default 
on  the  part  of  the  plaintiflF.  In  the  present  case,  the 
flaintiff  had  not  been  taken  by  surprise,  for  he  had  had 
nuke  of  the  defendant's  iiitention )  unless,  therefore* 
there  had  been  an  established  practice  applicable  to  the 
present  case,  this  nonsuit  could  not  be  set  aside. 

Lord  Quef  Justice  Gibbs.— I  take  the  general  rule  to 
be  perfectly  established}  that  the  defendant  cannot  carry 
a  cause  down  hj  proviso^  till  there  has  been  a  default  on 
the  part  of  the  plaintiff.  The  only  case  in  the  slightest 
degree  resembling  the  present,  is  that  of  Humpage  v. 
Kowley  \  but  that  would  be  applicable  to  all  other  cases 
as  much  as  to  this;  and  if  we  were  to  suffer  this  nonsuit 
to  stiuid,  any  defendant  might  carry  the  record  down  by 
proviso  at  any  time.  It  is  true  that  judgment  as  in  case  of 
a  nonsuit  could  not  have  been  granted  in  this  case ;  but 
it  does  not  follow  from  that,  that  the  defendant  may  cany 
the  cause  to  trial,  without  any  default  by  the  pUumiff* 

The  rest  of  the  court  concurring. 

Rule  absolute. 


1814. 


Worcester- 

SHIRK  Canal 

Company 

The  Treict 
Navigatioit 

COM^AHT. 


(a)  Elngv.  Pippeti,  t  T.  R.  AQS.  Mmolmm  ¥«  iMglov,  3  Z*.  it.  1 . 
PifTzeHui  w.  MtMocki,  i  A  B.  101. 
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Friday,  May  20.  ^       BURLKY  v.  BBTHUNB. 

In  an  action         This  was  an  action  on  the  casCy  and  was  brought  against 
tSe"fbr\TimHci.  *®  defendant,  a  magistrate  of  the  county  of  Surrey^  for 
0U3  conviction,  it  convicting  the  plaintiff  maliciously  and  without  any  pro- 
is  not  sufficient  /  X    r  L  •  J  u     J    •    1 
for  the  plaintiff    bable  cause  (a)  of  bemg  a  rogue  and  vagabond,  ra  leav- 

to  shew  that  he    jjj„  Yiia  wife  and  family,  whereby  they  became  chargeable 
was  innocent  of**  '  ''^  ^^" 

the  offence  of       to  the  parish ;   in  consequence  of  which  conviction,  the 

com^icted  •'but  he  plaintiff  was  imprisoned  for  the  space  of  seven  months, 
must  also  prove,   until  hc  was  carried  by  writ  of  iabeas  corpus  to  the  court 
l»fore*\hc  m^gis-  ^^  JS!ifig*s  Bench,  and  by  that  court  released  and  dis- 
traie,  that  rhere    charged.    The  defendant  pleaded,  jfrrf,  the  general  issuej 
probable  cause.     ^Mndiy^  that  after  the  committmg  the  supposed  griev- 
ances, and  before  the  commencement  of  this  suit,  and 
"    within  one  month  after  notice  of  any  writ  or  process  in- 
tended to  be  brought  against  him  by  the  plaintiff,  he,  the 
defendant,  tendered  to  the  plaiutiflF's  attorney  the  sum  of 
two-pence,  as  amends  for  the  said  grievances,  and  twenty 
shillings  for  the  preparing  and  serving  such  notice;  which 
said  sum  of  two-pence  was  sufficient  amends  for  the  said 
supposed  grievances.    The  plaintiff  replied  that  the  said 
sum  of  two-pence  was  wholly  insufficient,  and  on  this 
point  issue  was  taken.    At 'the  trial  of  the  cause  before 
the  Lord  Chief  Baron,  at  the  last  assizes  for  the  county 
of  Surrey  J  the  plaintiff  proved  that  his  wife  had  eloped 
from  his  house  twelve  months  before  the  conviction,  and 


.  (•)  StaL  43  G$o,  3.  c.  141.  enacts,  "  that  in  all  actions  aoinst 
**  justices  of  the  peace,  on  apconnt  of  any  conviction  before  them* 
«  in  case  such  conviction  shall  be  quashed,  the  plaintiffs  shall  not 

•"  recover  more  than  two-pence,  besides  the  penalties  which  may 
**  have  been  levied  upon  them ;  nor  any  costs  of  suit,  unless  it  be 
<'  expressly  alleged  in  the  declaration  in  such  action,  which  ihall 
**  be  an  action  on  the  case  only,  that  it  was  done  maliciously  and 
**  without  any  reasonable  or  probable  cause." 
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had  during  that  time  been  living  in  adultery;  and  that  /814. 

fais  only  child,  a  daughter,  had  constantly  lived  with  him.        Bur  ley 

and  was  in  fact  living  with  him  at  the  time  of  the  con-  v* 

Bexmusts* 
Tiction.    The  defendant  objected  that,  though  this  might 

prove  the  plaintiff  to  be  innocent  of  the  offence  with 
which  he  had  been  charged,  it  was  no  evidence  of  malice 
on  the  part  of  thi  defendant :  There  might  have  been 
'  sufficient  ground  for  the  conviction,  though  it  rested  on 
false  testimony.  The  Chief  Baron,  being  of  the  saihe 
opinion,  and  considering  that  the  43  Geo,  3.  placed  these 
actions  on  the  same  footing  as  those  for  malicious  pro« 
secutions,  clirec(ed  the  plaintiff  to  be  nonsuited,  on  the  au- 
thority of  Purcill  V.  Mttcnamara  {a).  A  rule  nisi  had  been 
obtained  on  a  former  day  in  this  term,  that  the  nonsuit 
should  be  set  aside  and  a  new  trial  granted }  and  on  this 
day  Mr.  Serjt.  Vaughan  was  to  have  shewn  cause  against 
the  rule,  but  was  stopped  by  the  court,  who  called  on  the 
other  side. 

'  Mr.  Serjt.  Best^xA  Mr.  Serjt.  Onslow,  in  support  of  the 
rule,  contended  that  the  plaintiff  had  proved  all  that  it 
was  necessary  or  possible  for  him  to  prove.  He  had 
shewn  that,  in  point  of  fact,  he  was  not  a  rogue  or  vaga-  .- 
bond;  it  was  therefore  incumbent  on  the  defendant  to 
shew  by  what  passed  before  him,  that  there  was  reason- 
able ground  for  the  conviction,  which  he  might  have 
done  by  producing  his  depositions,  or  by  calling  those 
who  were  present  at  the  examination,  but  which  the 
plaintiff  had  no  opportunity  of  doing.  The  act,  it  was 
true,  required  that  the  declaration  should  allege  malice 
and  want  of  probable  cause ;  but  if  it  were  necessary  for 
the  plaintiff  to  prove  this,  the  act  would  become  a  sanc- 
tion for  magistrates  to  commit  any  injustice  they  might 
think  proper ;  and  however  flagrant  their  conduct  might 

(d)  y  JEtfj/.  5(51. 
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be,  it  woidd  be  impossilfle  for  the  injured  party  to  obtiuo 
redress.    The  intention,  however,  of  the  legislature  wai 
only  *<  to  render  justices  of  the  peace  more  safe  in  the 
•*  execution  of  their  duty  -^  and  they  would  be  perfectly 
secure  if  they  had  an  opportunity  of  justifying  themseWes. 
[Lord  Chief  Justice  GiUs. — ^The  legislature  has  imposed 
on  the  plaintiff  the  onus  of  proving  want  of  probable 
cause  \  and  though  he  may  have  difficulty  in  doing  it,  he 
cannot  recover  without  doing  so»]    In  actions  for  malici- 
ous prosecutions,  where  the  bill  of  indictment  had  been 
found  by  the  grand  jury,  as  in  the  case  of  PurcelH.  MaC' 
namara^  on  which  the  Chief  Baron  founded  his  opinion, 
there  was  something,  they  said,  from  whence  to  infer 
the  existence  of  probable  cause,  and  which  the  pbdntiff, 
therefore,  must  do  away,  before  he  was  entitled  to  re- 
cover.   In  cases  like  the  present,  if  any  cause  existed, 
the  defendant  was  the  only  person  who  was  enabled  to 
prove  it. 

Lord  Chief  Justice  Gxbbs. — ^The  principles  cm  which 
these  actions  are  founded  are  not  disputed.    It  is  admitted 
that  there  must  be  proof  of  the  wmt  of  probable  cause; 
but  the  question  is,  in  respect  of  what  must  the  absence 
of  probable  cause  be  proved  ?  There  is  a  vride  distinction 
between  actions  for  malicious  prosecutions  and  actions 
for  malicious  convictions.    In  the  fbnner«  if  the  plaintiff 
shew  that  there  was  no  ground  for  the  accusation,  maUce 
2S  to  be  inferred  from  that  circumstance,  because  the  pro- 
secutor must  have  sworn  to  the  truth  of  the  charge. 
But  in  action^  for  malicious  convictions,  the  question  of 
probable  cause  does  not  depend  on  the  actual  guilt  or  in- 
nocence of  the  plaintiff,  but  on  the  evidence  which  b 
given  before  the  magistrate.    The  plaintiflF  contends  that 
it  was  incumbent  on  the  defendant  to  produce  that  evi- 
dence, and  that  he,  the  plaintiff,  had  no  means  of  getting 
at  it.    Depositions  are  given  vivA  vKi^  and  the  plaintiff 


BnT^yvB. 
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might  either  have  called  somebody  who -was  present^or  1814. 

else  he  should  have  given  the  magistrate  nodce  to  produce       Bujmukt 
the  depositions.    But  certainly  as  the  plaintiff  could  not      ^     »^ 
make  out  his  case,  without  proving  want  of  probable 
ause,  and  as  that  depended  on  what  passed  before  the 
magistrate,  the  plaintiff,  having  given  no  evidence  of  this, 
is  not  entitled  to  recover. 

Mr.  Justice  Hbath. — ^I  entirely  concur  with  his  lord- 
ship's opinion.  It  does  not  follow  that,  because  the  plain- 
tiff has  been  improperly  convicted,  the  conviction  was 
malicious  on  the  part  of  the  defendant. 

Mr.  Justice  Chambre  was  of  the  same  opinion. 

Mr.  Justice  Dallas. — ^Why  did  not  the  plaintiff  caU 
the  witness  who  was  examined  before  the  magistrate,  and 
on  whose  testimony  he  was  convicted?  Instead  of  that,  he 
called  every  one  else  but  him. 

Rule  discharged. 


BLACnUBN  V.  KTUBB  and  Others.  Friday,  Mij  so. 

il.  coDsI^ns  0X)ds 
This  was  an  action  on  the  money  counts,  to  recover  the  lk)M'io  pal  ov«" 
sum  of  «£18I2,  imder  the  following  circumstances.    Mr.  the  net  proceeds 
Morton^  a  planter  in  the  island  of  Nevis,  had  consigned  Jioys'd.  to^^s^ 

a  quantity  of  sugar  to  Messrs.  William/  and  fFilson  of  pose  of  them.-— 
-      •  ,  *.   ,  ,    .        ,  .       In  an  acUon  by 

Liverpool^  who  were  the  owners  of  the  vessels  m  which  c.  to  recover  the 

the  sugars  were  brought,  with  directions  to  pay  over  the  Sf^^^'^tS^  * 

net  proceeds  to  the  plaintiff.     IVtUiams  and  WUsm  ap*  make  the  same 

pUed  to  the  defendants,  as  brokers,  to  dispose  of  the  f^Jh?  &c.S  R, 

sugars,  and  received  large  advances  from  them  on  the  ^^o  ^^  the 

credit  of  them.   The  present  action  was  brought  by  jB/orf-  j^^J-h^ic^^^       ^ 

iurn,  as  the  ultimate  consi^ee,  to  recover  the  proceeds  of  P^*u!*'* .  ^ 

have  made. 


Kymbr. 
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1814.  these  sugars*     At  the  trial  of  the  cause  at  the  sittings 

Blackburn     after  last  Michaelmas  term,  at   Guildhall,  before  Lord 
V.  Chief  Justice  Mansfield^  the  defendants  contended  that 

Ihey  had  a  lien  on  the  proceeds  for  the  advances  made  bj 
them  on  the  sugars ;  but  his  lordship  held  that  the  plain- 
tiff, as  consignee,  could  not  be  affected  by  any  claim 
which  the  defendants  might  have  upon  Wililams  and 
Wilson,  The  defendants  then  objected  that,  at  all  events, 
th^y  were  entitled  to  deduct  the  freight  and  othet 
charges,  consisting  of  premiums  of  insurance,  commission 
on  the  sale  of  the  sugars,  and  interest  on  the  monej 
which  the  defendants  had  advanced  on  them  from  the 
gross  proceeds.  The  learned  judge,  however,  directed  a 
verdict  generally  for  the  whole  amount,  reserving  this 
question  for  the  cox^sideration  of  the  court.  The  Solicitor* 
General^  accordingly,  in  HUary  term,  moved  to  reduce 
the  verdict  from  i!l8l2,  to  i^l274?.  The  only  ground, 
he  said,  on  which  the  plaintiff  could  support  his  action 
was^  that  the  defendants  must  be  considered  as  standing 
in  the  place  of  Williams  and  Wilson;  he  could  not,  there- 
fore, demand  of  the  defendants  more  than  he  could  have 
recovered  against  Williams  and  Wilson*  There  had  been 
no  specific  charge  of  freight,  because  the  sugars  had  been 
brought  in  ships  belonging  to  Williams  and  ffllson;  but 
that  he  contended  did  not  diminish  their  right  to  deduct 
it,  and  the  defendants,  consequently,  who  stood  in  their 
place,  were  also  entiiled  to  deduct  it.  [Lord  Chief  Justice 
Gtbts. — In  order  to  entitle  the  defendants  to  make  this 
deduction,  they  must  shew,  either  that  they  have  paid 
the  freight,  or  that  they  are  clearly  and  indisputablj . 
liable  for  it,  or  else  that  tl^ey  have  discharged  the  plaintiff 
by  taking  the  liability  on  themselves.]-  The  rule  nisi 
being  granted, 

Mr.  Serjt.  Lens  now  shewed  cause  against  it.    TJie 
question  was,  how  far  the  plaintiff  was  entitled  to  recover 
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ID  this  action.    As  to  freight,  he  admitted  that  as  Williams  1814/ 

and  IVilion  were  owners  of  the  ships  in  which  the  sugars     ^    •-'v^-' 

^  ^  °-        Blackburv 

were  imported,  they  would  have  been  entitled  to  it ;  and  v. 

if  the  defendants  had  had  any  authority  from  IVilliams  K^ykakr. 
and  Wilson  to  that  effect,  tliey  would  perhaps  have  had 
a  right  to  deduct  it.  But  so  far  from  that,  the  plaintiff^ 
lie  said,  had  received  notice  from  Williams  and  Wdsm 
aot  to  pay  the  defendants  the  fi  eight.  The  defendants, 
therefore,  were  attempting  to  set  off*  against  the  plaintiff's 
daim,  an  account  between  themselves  and  Williams  and 
Wilscn^  which  the  latter  did  not  acknowledge.  If  the 
freight  were  to  be  deducted,  the  plaintiff*  would  still  be 
liable  to  be  called  on  to  pay  it  to  Williams  and  Wilson  ; 
unless,  therefore,  the  defendants  would  indemnify  him 
from  this  liability,  they  were  not  authorised  to  deduct 
it.«i.With  regard  to  the  expence  of  insurance,  that,  he 
said,  had  been  incurred  by  the  defendants,  without  the 
plaintifi^s  privity,  who,  in  fact,  had  insured  for  himself. 
As  to  the  commbsion  which  they  claimed,  for  selling  the 
sugar,  that  sale,  he  contended,  was  in  their  own  wrong, 
for  they  were  not  the  agents  of  the  plaintiff^,  and  the 
latter  might  have  brought  trover  against  them  for  the. 
amount.  The  interest,  lastly,  might  be  a  subject  of  con- 
sideration between  Williams  and  Wilson  and  the  defend- 
ants, but  could  in  no  way  a&ct  the  plaintiffs,  who  was  not 
concerned  in  the  advances  which  the  defendants  had 
made  to  Williams  and  Wilson^  The  verdict,  therefore, 
should  remain,  a&  it  was. 

The  SoUcitor-Gemralf  contri,  insisted  that  the  plaintiff 
could  recover  no  more  against  the  defendants  than  he 
could  have  recovered  zgainsiWUliams  and  Wilson^vrho  were 
the  consignees  of  the  sugar,  though  for  a  special  purpose. 
Being  such  consignees,  the  legal  property  of  the  sugars 
vested  in  them,  and  they  were  to  dispose  of  them  in  the 
way  they  thought  most  advantageous.  Here  He  was 
stopped  by  the  court. 


Ktmbr. 
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1814.  Lord  Chief  Justice  Gibbs. — ^The  questions  in  this  ease 

-J    ^''^  „  „    are,  for  whom  did  the  defendants  sell  these  sugars,  and  how 
«.  far  they  were  answerable  for  the  produce  of  them  when 

sold  i  They  were  employed  by  Williams  and  Wilson  to  dis- 
pose of  the  sugar :  Then  had  Williams  and  Wilson  a  right 
so  to  employ  them  ?  If  they  had  not,  the  plaintiff  might 
step  in  and  disavow  the  transaction.  The  sugars  originally 
belonged  to  Morton^  and  he,  therefore,  had  a  right  to  direct 
in  what  manner  they  should  be  disposed  of.  ^e  accord* 
ingly  directs  the  net  proceeds  to  be  paid  over  to  the  pbdn- 
tiff ;  that  expression  supposes  that  something  is  to  be 
deducted  from  the  gross  produce;  and  as  the  sugars  were 
to  be  brought  to  this  country,  were  to  be  insured,  and 
afterwards  sold,  the  net  proceeds  must  be  taken  to  mean 
the  original  price  after  deducting  the  freight,  the  expence 
of  insurance,  the  commission  on  the  sale,  and  the  interest 
on  the  money  advanced* 

The  rest  of  the  court  concurring,  the  rule  to  reduce 
the  verdict  was  made 

Absolute. 


GILES  and  another  v.  nathan  and  another. 


A.  deposiu  goods  The  facts  of  this  case  were  briefly  these.  In  April  IB  10, 
rity  furimoney^"*  Meyer  Levin  went  abroad,  leaving  with  Micbad  Josephs  a 

advanced  by  B.,  power  of  attorney  to  transact  business  for  him.  At  this 
with  a  promise  to 

deliver  the  bill  of  lading,  when  it  should  arrive,  indorsed  to  B.  C.  ir  employed  as  a 
broker  to  dispose  of  the  goods  for  B^t  benefit.  Before  the  bill  of  lading  arrives,  the 
goods  are  attached  in  the  mayor's  court  in  the  hands  of  C  by  a  creditor  of  ^.^-Held, 
that  the  transfer  of  the  prooerty  to  B,  was  complete,  thmigh  the  bill  of  lading  had  never 
been  indorsed,  and  .that,  therefore^  the  foreign  attachment  was  oo  answer  to  an  action 
by  B.  against  C  for  the  proceeds. 

The  defendant  in  audit&  qtierelA  c^xtnoi  move  in  arrest  of  judgment,  but  must  either 
demur  at  the  time  of  Aline  the  writ  of  audM  querel6,  or,  if  the  verdict  be  given  against 
him,  must  bring  a  writ  of  error,  or  move  for  a  new  ^rial. 


IN  THE  FIFTY-FOUBTB  YEAR  OF  GEO.  III.  227 

tune,  N.  and  JF.  Nathan^  the  present  defendants,  were  1814. 


Natuak. 


under  acceptances  for  Ltvirif  and  he  was  otherwise  in-         ^ 
debted  to  them. — In  the  autumn  of  the  same  year,  Josephs  v. 

received  advice  from  Levin,  who  then  resided  at  KoningS" 
krgf  of  his  having  shipped  a  cargo  of  wheat  for  London ; 
and  finding  himself  at  this  time  embarrassed  to  make  good 
liis  payments  for  Levin^  Josephs  applied  to  the  defendantSy 
N.and  fV.  Nathan^  for  the  sum  of  i^lOOO^  which  they  agreed 
to  advance,  provided  the  ^  heat,  which  had  arrived  in  No^ 
vemkr^  should  be  deposited  in  their  hands  as  a  security,  and 
provided  the  Inll  of  lading,  when  it  arrived^  should  be  de- 
livered to  them  indorsed.  Josephs  agreed  to  this  condi- 
tion; but  the  bill  of  lading  not  being  yet  arrived,  the  cap- 
tain refused  to  deliver  up  the  wheat.  Giles  and  Hemming^ 
the  present  plaintiffs,  who  had  been  applied  to,  as  brokers» 
to  dispose  of  the  wheat,  agreed  to  give  the  captain  a  bond 
of  bdemnity,  which  they  accordingly  did,  and  the  wheat 
was  thereupon  delivered  to  them  and  by  them  sold,  and 
the  proceeds,  amounting  to  <£2079 :  16j.  :  6J.j  were  car- 
ried to  the  account  of  the  present  defendants.  The  bill 
of  lading  arrived  in  June,  1811,  and  was  indorsed  and 
delivered  by  Josephs  to  the  Nathans,  who  thereupon  re- 
covered  the  proceeds  of  the  wheat  in  an  action  against 
Giles  and  Hemming,  at  the  sittings  after  Michaelmas  term, 
1812.  Before  this  action  was  commenced,  viz.  in  Jpril, 
1811,  attachments  of  this  property  were  lodged  in  the 
mayor's  coiut,  in  the  name  of  Smith  and  Co.,  against 
Meyer  Levin,  but  were  not  then  tried,  owing  to  the  de- 
fendants, N.^  and  W.  Nathan,  filing  bilk  of  proof,  laying 
claim  to  the  property  attached  as  belonging  to  Meyer  Levin. 
These  bills  of  proof,  however,  were  never  followed  up. 
After  the  trial  at  Guildhall,  by  which  the  Nathans  recovered 
the  proceeds  against  Giles  and  Hemming,  as  above  stated, 
the  latter  moved  to  set  aside  this  verdict,  on  the  ground 
that  the  property  had  been  attached  in  the  mayor's  court. 


Kathak. 
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1814.  On  that  occasion.  Lord  Chief  Justice  Mansfield  obsenred, 
^!^^  that  it  was  an  unfortunate  case  for  the  defendants  in  that 
V.  cause,  Giles  and  Hemming ^  who  would  be  obliged  to  pay 

the  money  twice  over ;  but  that,  even  if  judgment  had 
been  obtained  in  the  mayor's  court,  before  the  action 
then  in  question  had  been  commenced,  his  lordship  did 
not  see  how  that  judgment  could  have  been  given  in 
evidence,  or  if  it  could,  how  the  verdict  could  have  been 
affected  by  it.  The  Nathans  had  given  a  valuable  con- 
sideration for  the  wheat,  and  it  was  sold  for  their  benefit; 
the  proceeds,  therefore,  became  their  property  the  moment 
they  were  received  by  Giles  and  Hemming^  subject  only  to 
the  possibility  of  Levins  dishonestly  indorsing  the  bill  of 
lading  to  some  other  person.  On  a  bill  of  interpleader, 
Giles  and  Hemming  might  have  compelled  the  Nathans^ 
and  the  persons  attaching  in  the  mayor's  court,  to  decide 
their  own  dispute  between  themselves,  but  there  was  no 
ground  for  disturbing  the  verdict  which  had  been  given 
in  this  court  in  favour  of  the  Nathans.  The  attachments 
in  the  mayor's  court  afterwards  came  on  to  be  tried,  and 
were  also  decreed  against  GUes  and  Hemming^  who,  ac- 
cordingly, were  obliged  to  pay  on  the  attachments,  the 
same  sum,  for  which  a  verdict  had  already  been  obtained 
against  them.  The  present  action  was  then  commenced 
at  the  suit  of  Giles  and  Hemming ^  by  writ  oiauditd  quereU, 
in  which  the  issues  were,  firsts  whether,  before  affirming 
the  plaint  against  Levin,  the  property  had  either  been 
disposed  of  or  assigned  to  the  defendants  in  the  auMti 
gUereld'f  secondly,  whether  it  had  been  sold  to  them.  The 
audita  quereld  came  on  to  be  tried  at  the  sittings  after  last 
Trinity  term,  at  Guildhall,  before  Lord  Chief  Justice 
Mansfield,  when  the  facts  above  stated  being  given  in  evi- 
dence' by  Josephs,  who  was  Levin^s  agent,  the  jury,  being 
of  opinion  that  the  property  in  the  wheat  could  not  past 
except  by  indorsement  of  the  bill  of  lading,  which  did 
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not  take  place  till  after  the  attachment,  found  a  verdict         1814. 


for  the  plaintiffs  in  the  auditi  quireld  on  both  issues.  GilT 

The  Solicitor-General and  Mr.  Serjt.  Best^  in  last  Michael^  v.      • 

mas  term,  moved  for  a  rule  to  shew  cause,  either  why 
this  verdict  should  not  be  set  aside,  and  a  new  trial 
granted;  or  else  why  the  judgment  should  not  be  arrested, 
and  the  defendant  have  leave  to  enter  up  judgment  in 
the  original  action.  They  contended  that  the  transfer  of 
the  wheat  to  the  defendants  from  Levin  was  a  complete 
saley  without  the  Indorsement  of  the  bill  of  lading,  which, « 
they  said,  was  by  no  means  necessary  for  the  purpose  of 
passing  the  property.  Suppose  the  shipper  had  destroyed 
the  bill,  the  transfer  would  still  have  been  good  and  per- 
fect. They  also  contended  thai  the  attachment  in  the 
mayor's  court  was  no  answer  to  the  claim  which  the 
Nathans  had  upon  the  wheat  \  because  an  attachment 
could  never  be  set  up  as  defence  to  an  action  in  another  * 
courts  except  where  the  defendant  in  each  action  was  the 
same.  The  present  plaintiflfs  were  endeavouring  to  resist 
the  defendants'  claim  by  saying  that  they  had  paid  over 
the  proceeds  to  a  third  person.  The  court  granted  a  rule  ; 
nisi. 

Mr,  Serjt.  Lms^  Mr.  Serjt.  Vaidghan,  and  Mr.  Serjt. 
C^/ry  (a),  in  shewing  cause,  contended  that  the  jury  had 
done  perfectly  right  in  finding  that  there  had  been  no  sale 
of  the  property  to  the  Nathans ^  because  the  bill  of  sale  was 
an  essential  document,  and  the  receipt  of  it  was  essential 
to  a  complete  transfer^  at  least  as  far  as  regarded  third 
persons,  whatever  might  have  been  the  effect  of  the  trans- 
action as  between  Levin  and  the  Nathans,  The  present 
defendants  could  not  say  that  the  attachment  was  res  inter 
e^lios  acta,  for  they  had  made  themselves  parties  to  the 
transaction  by  filing  their  bills  of  proof,  which  they  re- 

(a)  This  part  of  the  argument  took  place  in  Michaelmas  term. 
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1814.         linqulshed  as  soon  as  they  had  effected  the  intended  puF^ 

^^"^  pose,  viz,  of  postponing  the  judgment  in  the  mayor's 

V.  court  to  that  which  they  obtained  in  the  first  action  in 

>f athan.        ^j^jg  court.     It  would  be  an  anomaly  in  the  law,  if  the 

present  plaintiffs  were  to  be  obliged  to  pay  this  money 

twice  over;  first  to  ZfviVx  creditors,  and  then  to  the 

present  defendants.     [Mr.  Justice  HuUbj^ — ^That  is  a  risk 

to  which  all  stakeholders  are  liable.]    The  attStt  futrda^ 

they  said,  was  an  action  of  equitable  relief,  and  was  to  be 

considered  less  strictly  than  other  actionsy  whereas  the 

*  case  of  the  present  defendants  was  certainly  one  ftridi' 

juris, 

jidjaumaiur. 

The  argument  was  qot  proceeded  in  during  Hitarj 
term.  In  Easier  term  the  learned  seijeants  on  the  part 
of  the  plaintiffs  in  the  au£Ul  futrild,  argued  at  consider- 
able length  against  that  part  of  the  rule  which  sought  to 
stay  the  judgment  in  the  auditd  qtanU.  On  a  subse- 
quent day  in  that  term,  however^  Lord  Chief  Justice  GiUs 
(Sir  Jaffiis  Mansfield  having  resigned  since  the  former 
part  of  the  argument)  said,  that  a  difficulty  had  occurred 
to  the  court  as  to  that  part  of  the  rule.  If,  said  his  lord- 
ship, we  should  be  of  opmion  that  the  auditd  juirdd  was 
bad,  and  should  make  a  rule  accordingly,  the  plaintifis  in 
that  suit  must  have  an  opportunity  of  questioning  our 
decision  on  a  writ  of  error  \  and  if  they  could  not  do  so 
on  our  n^ley  that  would  be  a  decisive  reason  with  us  (at 
not  granting  it.  Besides,  we  doubt  whether  a  motion  in 
arrest  of  judgment  be  a  fit  motion  on  an  au£ti  quenti^ 
because  in  a  conmion  case>  the  plaintiff  is  precluded  by 
an  arrest  of  judgment,  fi^m  receivmg  any  benefit  firon 
his  suit,— he  can  go  no  farther;  but  in  the  atiJStd  guereli^ 
it  would,  if  granted,  give  the  plaintiff  all  he  wants;  for  he 
has  a  writ  of  supersedeas  already.    At  all  events,  I  doubt 
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if  it  would  not  be  an  answer  to  the  defendants  in  the  1814. 

im&Jl  fUireU^  that  thejr  ought  to  have  brought  their         g"^"^ 
writ  of  error.    When  the  plaintiffi  filed  their  writ  of  o. 

MuJSiS  qtieriUy  the  defendants  should  either  have  de-      Nathan. 
morredi  or  should  have  brought  a  writ  of  errort  which 
latter  retnedy  they  still  have  in  their  power*    However, 
they  are  not  precluded  firom  urging  their  rule  for  a  new 
trial 

Mr.  Seijt.  LitiSf  Mr.  Seijt.  Vaughany  and  Mr.  Serjt. 
'Co^y  accordbgly,  shewed  cause  against  that  part  of  the 
rule.  They  contended,  as  before,  that  the  jury  were 
perfectly  warranted  on  the  £icts  as  they  appeared  before 
them,  in  finding  the  verc^ct  which  they  had  found. 
•They  further  said  that,  even  supposing  the  property 
ought  have  passed  without  the  indorsement  of  the  bill  of 
lading,  still  it  was  a  quiescion  of  credit  as  to  the  testimony 
oijosiphs;  and  they  adverted  to  several  incorrect  state- 
ments on  his  part  as  to  the  time  when  the  bill  of  lading 
arrived.  It  was  a  fair  inference  for  the  jury  to  draw, 
that  the  indorsement  by  Jcsipbs  had  been  made  collusively, 
in  order  to  disappoint  the  prior  right  of  the  person  suing 
in  the  mayor's  court. 

The  court  took  time  to  consider  of  this  question,  and 
on  Saturday,  the  14fth  of  May 9  the  Chief  Justice,  stopping 
the  SalicUor''General,  who  was  to  have  argued  with  Mr* 
Seijt.  Best  in  support  of  the  rule,  delivered  the  judgment  ^ 

of  the  court. 

We  ^are  of  opinion  that  there  ought  to  be  a  new  trial 
•in  this  case.  The  facts  are,  that  Livin  was  carrying  on 
business  in  this  country  by  the  means  of  Josephs,  who, 
wanting  assistance  to  enable  him  to  make  goodLmn^s 
payments,  applied  to  the  Nathans  to  furnish  him  with 
i^lOOO.  They,  however,  refused  to  make  this  advance, 
without,  receiving  sufiicient  security  for  it.  A  cargo  of 
wheat  had  arrived  belon^^g  to  Levin,  but  without  the 
bill  of  lading  i   and  Josephs  offered  to  deposit  this  in 
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1814.  Nathan:?  hands,  and  to  deliver  to  them  the  bill  of  lading 

)r^^  indorsed,  whenever  it  should  arrive,  in  order  to  cover 

Giles 
tr.  the  advance.     The  captain  of  the  vessel,  however,  re- 

Nathak^  fused  to  deliver  up  the  wheat,  unless,  for  his  security, 
the  bill  of  lading  were  produced  duly  indorsed ;  and  it 
was  only  for  his  own  security  that  he  had  a  right  to  re- 
fuse, for  in  other  respects  the  delivery  was  already  coniF- 
plete  between  Josephs  and  the  Nathans:  and  when  the 
bill  of  lading  was  delivered  to  xkt- Nathans ^  the  ddivery 
was  complete  in  every  respect.  The  captain,  for  the  ac- 
commodation of  all  parties,  agreed  to  accept  an  indem- 
nity, which  Giles  and  Hemming^  who  had  been  applied  to 
to  dispose  of  the  wheat,  were  to  give  him,  as  against  those 
to  whom  the  bill  of  lading  might  by  possibility  be  in- 
dorsed before  its  arrival  in  this  country.  Having  that 
security,  he  delivered  the  ;wheat  to  Giles  and  Hemming 
for  sale ;  they  again  were  to  take  care  to  secure  them- 
selves against  the  claims  of  any  persons  to  whom  the  bill 
of  lading  might  be  indorsed,  other  than  the  Nathans; 
they  therefore  undertook  to  pay  over  the  proceeds  to 
Nathan^  upon  condition  of  his  producing  the  bill  of  ladipg 
indorsed,  because,  till  then,  it  Vas  possible  they  might  be 
called  upon  from  a  different  quarter.  At  last  the  bill  of 
lading  is  produced,  indorsed  to  the  Nathans ;  but  in  the 
mean  time,  a  creditor  of  Levin  had  attached  the  produce 
of  the  wheat  in  the  hands  of  Giles  and  Hemming^  as  for 
a  debt  due  to  him  from  Levin.  In  no  way  can  that  at- 
tachment be  su{^rted.  Tou  can  always  try  an  attach- 
ment by  asking  this  question;  could  the  defendant  in  the 
mayor's  court  have  brought  an  action  himself  against  the 
per^ns  sunding  as  garnishees)  for  that  'which  is  the  sub- 
ject of  the  attachment  ?  If  nor,  it  could  not  be  attached  as 
for  a  debt  due  to  himself.  Ndw  Levin  would  have  been  pre- 
cluded from  bringing  an  action  against  Giles  and  Hemming 
for  the  produce  of  this  wheat,  both  by  what  had  been  said> 
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and  by  what  had  been  done.  It  had  been  agreed  by  Josephs^  1814. 

who  had  the  power  to  do  so,  that  the  Nathans  should  have  Giles 

the  wheat  as  a  security  before  the  bill  of  lading  arrived, 
and  that  the  bill  of  lading  should  be  indorsed  to  them 
when  it  did  arrive;  and  Josephs y  under  that  agreement, 
procured  the  delivery  of  the  wheat  to  Giles  znd  Hemmingy 
to  be  sold  on  behalf  of  the  Nathans.    That  transaction 
gave  them  a  complete  title  before  the  bill  of  lading  arrived, 
against  any  one  who  should  attach  the  property.    The 
lien  which  the  Nathans  had  on  the  wheat,  continued  on 
the  price  of  that  wheat,  and  goods  can  never  be  attached 
in  a  person's  hands  without  first  satisfying  that  person's 
lien,  and  these  goods  were  only  in  the  hands  of  Giles  and 
Hemming,  as  holding  the  possession  of  them  for  Nathan. 
Blame  has  been  thrown  on  the  Nathans  for  not  pursuing 
their  bill  of  proof ;  but  that  was  not  requisite,  for  it  would 
be  impossible  to  support  an  attachment  of  goods  as  the 
property  of  Jl.  in  B*s  possession,  on  which  JB.  has  a  lien. 
The  question  in  this  case  is,  whether  the  juty  acted  under 
the  impression,  that  before  the  bill  of  lading  was  indorsed 
the  goods  could  not  be  assigned.     It  is  quite  clear  they 
did  act  under  that  impression,  because  the  late  Lord 
Chief  Justice  concludes  his  report  by  saying  so.    How- 
ever, we  are  not  of  that  opinion,  and  from  my  note  of 
the  Chief  Justice's  report  in  Nathan  and  Giles,  it  appears^ 
that  he  was  of  opinion  that  the  property  might  be  trans« 
ferrcd  previously  to  the  indorsement  of  the  bill  of  lading, 
subject  certainly  to  Levins  afterwards  dishonestly  indors* 
ing  it. 

Rule  absolute  for  a  new  trial. 
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Saturday^ 
Maj  «1. 

The  <Sefeodant 
ia  rqicvia 
aTO«*s  for  rent 
in  arrear,  and 
that  the  goods 
had  been  claa* 
destineYy  re- 
■K>ved«   The 
plaimiff  pleads 
1,  non  tenure  *f 
tf  no  rent  ia 
arveaf ;  and 
3,  that  the 
goods  were  noC 
chodefltioely 
ffeowvcd.    The 
bst'  issue  only 


COOK  V.  OEBEN. 

This  was  an  action  of  replevin,  to  which  the  defendant 
avowed  that  the  plaintiflfhehl  certain  messuages^  as  tenant 
to  the  defendant,  at  the  yearly  rent  of  ^flS :  18i.;  and 
because  the  sum  of  £20:  lOx.*  of  the  >aid  rent  was  due 
and  in  arrear  from  the  plaintiff  to  the  defendant,  and  be- 
cause the  goods  and  chattels  in  the  declaration  mentioned 
were  fraudulently  and  clandestinely  removed  from  the 
premises  s  therefoxe  the  defendant  well  avowed,  &c.  The 
plaintiff  pleaded  in  bar,  ^rst^  that  he  did  not  hold  as 
tenant  to  the  defendant;  uanJlj,  that  no  rent  was  in 
arrear;  and/isrifljp,  that  the  goods  were  not  fraudulentlf 


Sti  ^"'ff^lSdSr  "^  clandestinely  removed.  Upon  which  pleas  issue  was 
that  the  defend-  joined.  The  cause  was  appointed  to  be  tried  at  X^* 
ant  waseatitkd    ^^^^^^  ^  ^^  sittings  after  last  Trimij  term,  but  was 


to  deduct  Irani 
the  plaiotifi^s 
C08U,  the  costs 
of  the  two  fint 
issoes  which 
were  found  for 
thedcfondant 


referred  to  arbitration;  the  costs  to  abide  the  event. 
The  arbitrator  found  the  two  first  issues  for  the  de- 
fendant, and  the  third  for  the  plaintiff. — The  protho- 
notary»  in  taxing  the  costs,  ^uted  only  those  of  the  third 
issue,  disregarding  the  costs  of  the  first  and  second,  irfiidi 
had  been  found  for  the  defendant. 

Mr.  Seijt.  Copley  now  moved  that  the  prothonotarj 
might  review  his  taxation,  and  deduct  firom  the  costs 
which  he  had  awarded  to  the  plaintiff,  those  of  the  two 
fiist  issues.  Hedtedthecaseof  ^fipel^v.  Willitt {a)i\B. 
Ibis  court,  and  that  o{  DoJdv.  Joddril{h\  in  the  court 
of  Kin^s  Bencbi  as  establishing  the  principle  that  where 
one  or  more  of  several  issues  in  replevin  are  found  for 


(«) «  a.  B.  435.-~  ((•)  s  T.  R.  835. 
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the  plaintiff,  hj  which  he  is  entitled  to  judgment,  and 
the  rest  for  the  defendant,  the  latter  is  entitled  to  the 
costs  of  the  issues  which  are  found  for  him,  unless  the 
judge  certify  that  the  plaintiff  had  sufficient  cause  for 
pleading  the  matters  on  which  these  issues  were  founded. 
That  such  was  the  practice  of  this  court  was  decided,  he 
said,  by  the  case  of  VoUum  v.  Simpson  {a\  The  arbi-» 
trator,  he  contended,  had  no  power  to  certify  as  a  judge, 
under  the  statute  4  Ann.  c.  16.  s.  5.,  any  more  than  under 
Stat.  22  and  23  Car.  2.  e.  9  (t). 

Lord  Chief  Justice  Gihbs. — The  plairtiff  complains 
that  his  goods  have  been  distrained;  the  defendant 
justifies  the  distress,  by  saying  that  rent  was  due  to 
him  from  the  plaintiff,  and  that  the  goods  in  question 
had  been  fraudulently  removed  from  the  premises. 
The  plaintiff  then  denies  three  facts,  two  of  which 
were  unnecessary;  the  defendant,  therefore,  has  been 
thereby  put  to  unnecessary  expence,  and  justice  re* 
quires  that  he  should  be  reimbursed.  I  cannot  dis- 
tinguish between  the  present  case,  and  those  which  have 
been  cited.  However,  I  only  throw  this  out  for  my 
brother  Best*s  consideration. 

Mr.  Serjt.  Best  shewed  cause  in  the  first  instance,  and 
cited  PostanY.Stanway{c),  where,  in  an  action  o{  assumpsit f 
the  defendant  pleaded  the  general  issue  and  the  statute 
of  limitations  to  the  whole  sum  demanded ;  and  as  to 
part,  that  the  promises  were  made  by  the  defendant  jointly 
with  one  A.  B.  The  two  first  issues  were  found  for  the 
plaintiff,  the  last  for  the  defendant.  The  court  of  Kings 
Bench  held  that  the  defendant  was  not  entitled  to  deduct 
the  costs  of  the  last  issue  from  the  costs  of  the  trial, 
which  the  plaintiff, was  entitled  to.    In  that  case,  as  in 
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(a) SB.  andl>.3f)8. — il)  Swinglehursiv.AUham,  3T.R.  138. 
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Cook 

Grben« 


the  present,  there  must  have  been  a  rule  to  plead  several 
matters  under  the  statute ;  and  this  was  an  authority,  he 
saidy  by  which  that  of  the  cases  cited  on  the  other  side 
was  ^nsiderably  shaken.  He  contended  that  the  issues 
which  the  plaintiff  had  taken,  were  all  of  them  such  as 
common  prudence  required  him  to  take. 
^ ,  Mr.  Serjt.  Copley^  in .  reply,  was  stopped  by  the 
court.    , 

Lord  Chief  Justice  GiBBS.-T;-The  case  which  has  been 
cited  by  my  brother  Bftt  is  distinguishable  from  the 
present,  because  Lord  Ellenboroufh  said  that  the  question, 
in  that  case^'must  be  considered  as  if  there  had  been  no 
double  plea.  Besides,  the  mode  of  taxation  in  replevin, 
where  both  parties  are  actors,  is  different  from  that  in 
other  actions*  But  it  is  sufficient  for  me  to  observe  that 
this  point  has  been  decided  in  Broke  v.  Willett  and  Fdkm 
v.  Simpsoftf  in  the  latter  of  which  cases  my  brother  Heatb 
said,  that  the  costs  intended  to  be  given  by  the  statute  of 
j/nn.  appeared  to  him  to  be  aU[  the  costs  which  followed 
the  unnecessary  plea ;  so  that  the  attention  of  the  court 
was  particularly  called  to  that  question.  I  cannot  agree 
with  my  brother  Best^s  opinion,  that  these  were  aU 
necessary  issues  for  the  plaintiff  to  take,  and  such  as  a 
cautious  and  prudent  man  would  have  taken ;  for  ,the 
defendant  could  not  have  supported  his  avowry,  without 
proving  all  the  three  facts. 

Per  Curiam, 

Rule  absolute. 
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May  SI. 

M^'  Serjt.  Best  having,  on  a  former  day  in  this  term,  Where  a  writ  of 
obtained  a  rule  nisi,  to  set  aside  the  eiecution  which  had  -^/moneTto^ 
been  issued  and  levied  in  this  cause  for  irregularity,  on  returned  "  befer0 
the  ground  that  the  writ  of ^eri facias  directed  the  money  **te/ore  the  king's 
to  be  returned  "  before  us;'  instead  of  "  before  tie  king's  |*/j^'»^**  «< 

justices  at  Westminster i^  but  was  tested  by 

Mr.  Serjt  Marshall,  on  the  part  of  the  plaintiff,  now  J'^^.p^J  th^'^'"*     ' 

Aewed  cause,  contending  thatlas  the  writ  was  tested  by  court  permitted 

Sir  Tica    Gihhs,  as  Lord  Chief  Justice  of  ^he  court  of  Com^  Imend'on  Jay. 

«  n  Pleas ^  it  was  evidently  sued  out  of  this  court ;  and  as  mentof  coeu. 

there  was,  therefore,  somet  iig  on  the  face  of  the  writ  to 

amend  by,  it  might  be  amended  under  the  statute  of 

i^ails. 
The  court,  accordingly,  on  the  authority  of  Atkinson 

V.  Newt'^n  (a),  where  this  court   perpiitted  a  writ  of 
fiiri  facias,  which  hi  J   I  een  made  returnable  on  a  King's 

Bench^mstQzd  of  a  Common  Pleas  return  day,  to  be  amended 

by  the  award  of  execution  on  the  roilj 

Discharged  the  rule,  on  the  plaintiff  moving  to 
amend  the  writ,  ^nd  oa  his  paying  the  costs  of  tht 
present  application. 


(a)  9  B.  and  P.  33(3« 
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Saturday*  P£T£RS  v.  ANDERSON. 

MaySK 

A.  covenants  St  indenture)  dated  the  27th  of  August  ISOi^  t>etween 

him  ffr  ccruln*  ^'^^  defendant,  proprietor  of  Banee  island,  of  the  one  part, 

wages  for  3  and  the  plaintiff,  a  surgeon,  of  the  other  part,  the  plaintiff 

ofwhich  time°  covenanted  to  serve  the  defendant  in  the  said  island,  in 

a  balance  re-  the  quality  of  surgeon,  for  three  years ;  and  the  defendant, 
from  B.  A*  then  in  consideration  thereof,  covenanted  with  the  pldntiff, 

enters  mio  a  ^  amongst  other  things,  to  pay  him  at  the  rate  of  ^6:  6/. 

not  under  seal,  per  month.    Under  this  agreement,  the  plaintiff  went  out 

^wSl^wagM  T  ^^  ^'^^^  *^^^'  ^^^^  ^^  arrived  on  the  20th  of  November 
and  at  the  end  of  1805,  and  remained  in  the  defendant's  employment  till 
it  apf^ni  that  '  ^^  T^^r  l'8l2,  when  he  returned  to  England  and  com- 
be has  receired,  menced  two  actions  aeainst  the  defendant;  one,  on  the 
at  different  times,  r      l  •        r        ,      /. 

tains  more  than    covenant,  for  his  services  for  the  nrst  three  years ;  the 

suflScient^^^^^  other,  in  assumpsit,  for  the  remaining  period.  Both 
due  on  the  former  causes  and  all  matters  in  difference  were  referred  to 
th^t'^c  iMt^'^*^'  the  arbitration  of  a  gentleman  at  the  bar,  who  found 
mentioned  sums  by  his  award,  among  other  things,  that  there  was  due 
generally,  with-    ^^^  ^^^  defendant  to  the  plaintiff,  as  his  wages  as  sur* 

out  specifying  on  aeon,  under  the  indenture  declared  upon  in  the  action  of 
what  account,       °  ^  -.,.,. 

A^  had  a  right      covenant,  the  sum  of  <x  129 :  9^:  2tf.,  and  m  the  action 

tL^&a5tTn*^  of  assumpsit,  the  further  sum  of  of 421 :  7/:  Srf.  But  as  it 
of  the  simple  had  been  Contended  on  the  part  of  the  defendant,  that 
Where  a  cause"  ^^^  plaintiff  was  not  entitled  to  recover  any  thing  on 
has  l)cen  referred  the  action  of  covenant,  the  arbitrator  proceeded  to  sute 
the  court  cannot  ^^  following  facts  for  the  consideration  of  the  court. — 

interfere  to  enter  «<  Xhe  plaintiff  served  the  defendant  under  the  indenture 
a  nonsuit  against   ^,  ^       *  •.        ,  ,     ^   *»  ,        , 

the  arbitrator's         for  three  years  ending  the  23d  of  Nov.  1808,  whereby 

thr^'rt*  '^h^  "  ^®  became  entitled  to  the  sum  of  i*226 : 1 25.;  but  having 
jecting  to  the       ^<  at  different  times  received  the  sum  of  £97i2j:lQd.,  there 

awaramtist 
mora  to  set  it  aside* 
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^  remabM  a  balance  of  £l29 :9s:  2J^  which  was  the  sum  1B14^ 

**  awarded  in  the  first  action.  At  the  end  of  the  three  years,        p^^'^'**' 

"  the  plainti£F  entered  into  a  newcontract»  not  under  seal,  v. 

« to  serve  the  defendant,at  the  increased  wages  of  £ll5  a      Akdersow. 

^  year;  under  which  contract,  he  served  the  defendant  for 

^  three  years  and  a  quarter,  whereby  he  became  entitled, 

"  after  deducting  die  sum  of  «£l  47 : 7/ :  4^.,  which  he  had 

**  received  during  the  latter  period,  to  the  sum  of  «£'421 : 

^  7i :  84£,  the  sum  awarded  iu  the  action  of  assumpsit. 

**  If,  however,  by  any  rule  of  law,  the  last  mentioned  sum 

'*  ought  to  be  applied,  in  the  first  instance,  in  discharge 

**  of  the  qiecialty  debt,  the  plaintiff^  would  not  be  entitled 

*'  to  recover  in  the  action  of  covenant,  but  there  would 

"  be  due  to  him  in  the  acttcm  of  assumpsit,  the  sum  of 

*^£S50 :  IBs:  lOJ.,  bemg  the  amount  of  both  the  sums 

^  awarded.    It  appeared  that  the  different  sums  which 

^the  defendant  claimed  a  right  to  set  off^  against  the 

**  ptaintifiTs  demand,  had  been  paid  on  account  generally, 

^  and  had  not  been  applied  by  the  defendant  in  discharge 

**  of  the  first  debt  alone,  nor  was  any  balance  struck 

**  between  the  parties  cm  the  23d  of  iNdWfli$#r  1809,  when  '^ 

**  the  three  years  under  the  covenant  expired.*^ 

Mr.  SeQt.  Coptty,  on  a  former  day  in  this  tenra,  moved 
that  the  defendant  might  be  at  fiberty  to  mter  a  nonsuit 
m  the  action  of  covemnt;  and  that  the  plaintiff'  should 
enter  iqp  his  jud|^ent  in  the  other  action  for  the  amount 
of  both  the  sums  awarded.  He  contended  that  the 
phimiflTwas  not  entitled  to  recover  in  the  first  action» 
because  thoi^i,  in  a  common  case,  the  party  receiving 
money  nu|^t  place  it  to  what  account  he  chose^  yet  as 
in  the  present  case,  it  was  paid  on  a  running  acconnt» 
and  no  distinction  had  been  made  as  to  the  first  ccmtract 
being  under  seal,  and  the  second  otheiwise,  it  must  be 
taken  to  liqjuidate  the  debt  which  had  first  become  due* 
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1814.  He  cited  Dawe  -^ .  Holdsworth  (a),  where  Lord  Kenjon 


Vk  ers 


said  that,  as^no   particular  directions  had  been  given 
o.  about  the  application  of  nioney  paid  on  account,  it  must 

Andkrsoit.  Jj^  placed  to  pay  oflF  the  old  debt  first.  He  also  cited 
Gaidar  J  v.  Cox  {b)y  Meggctv.  Mills  (c),  where  Lord  Hdt 
said,  that  if  -/f.,  a  trader,  owe  B,  o£?100,  and  then  quit  his 
trade,  and  afterwards  become  indebted  to  B.  £\Q0 
more ;  on  payment  by  A,  of  «£lOO,  without  specifying 
on  what  account,  it 'would  be  too  rigorous  to  admit  fi. 
to  sue  out  a  coipmission  of  bankrupt  against  A.  on  the 
old  debt  of  flf  100; — Hamtnersley  v.  Knowlys  {d),  and 
Nenvmarch  v.  Clay  (^),  in  which  latter  case  the  authorities 
on  this  subject  are  diligently  collected.  The  equity  of 
^  the  case,  he  said,  was,  at  all  events,  in  favour  of  the  pre- 
sent application.  [Lord  Chief  Justice  Gibbs. — ^It  may  be 
of  great  importance  to  a  creditor  to  retain  his  remedy  on 
a  deed,  and  get  his  simple  contract  debts  as  he  can.  I 
think,  therefore,  we  cannot  grant  your  motion  in  its 
present  form.  Besides,  how  can  we  direct  a  nonsuit  to 
be  entered  on  the  first  action  ?  What  can  we  do,  except 
set  adde  the  award  ?  Unless  the  arbitrator  had  ordered  a 
nonsuit,  we  have  no  authority  to  do  so*  Your  proper 
motion  would  be  to  set  aside  the  award.]  Accordingly, 
on  Mr.  Serjt.  Copley  s  motion,  a  rule/zifxi  was  granted  to  set 
aside  the  award. 

On  this  day,  Mr.  Serjt.  Best  and  Mr.  Serjt.  Vaughan 
shewed  cause  against  the  rule.     They  admitted  that  the 

^  defendant  would  have  had  a  right  to  say  to  which  debt 

the  particular  payments  should  have  been  applied  ;  but 
where  the  money  was  paid  generally  on  account,  which, 
according  to  the  arbitrator's  statement,  was  the  case  in  the' 


(a)  Peaki-s  N.  P.  cases,  64. (6)  2  Sir.  1 1 94. (c)  I  Lord 

Baymond,  28C.-  -(J)  9Esp,  N.  P.  cases,  C6().— (f)  14  East^  239. 
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present  instance,  the  receiver  might  apply  it  to  which-  18l4. 

ever  of  the  two  debts  he  chose ;  and  the  plaintiff  of        Peters 

coarse  preferred  to  place  it  to  the  account  of  the  simple  *'• 

contract;  because  by  that  means  he  retained  a  better 

security  for  the  remainder  of  his  debt :    In  Afeggot  v. 

Mills,  above  cited,  the  court  were  inclined  to  apply  the  . 

payment  to  the  first  debt,  in  order  to  take  the  debtor  out 

of  the  bankrupt  laws ;  and  even  on  this  point  Lord  Holt 

declined  giving  an  absolute  opinion.     The  case  of  Danve 

V.  Holdsivorthy  they  said,  was  decided  on  the  same  ground* 

These  cases,  therefore,  were  exceptions  to  the  general 

rule  ;  and  unless  there  had  been  any  such  circumstances 

in  the  present  case,  or  an  express  appropriation  by  the 

party  paying  the  money,  the  present  motion  could  not  be 

supported. 

Mr.  Serjt.  Copley  contri,  did  not  dispute  the  general 
rule,  that  where  there  are  two  distinct  accounts,  and 
money  is  paid  generally,  the  person  receiving  it  may 
apply  it  to  either  of  the  accounts  at  his  option.  But  he 
contended  that,  in  this  case,  thei^  was  but  one  continued 
account ;  and  when  that  was  so,  the  party  receiving  it  ' 
was  bound  to  apply  it  to  the  earliest  part  of  the  account^ 
whatever  might  be  the  number  of  contracts  between  the 
parties.  It  never  could  be  contended  that,  where  there 
were  a  number  of  debts,  forming  but  one  account,  though 
consisting  of  different  items,  payment  of  a  sum  of  money 
could  be  appropriated  to  part  payment  of  all  the  items, 
leaving  still  a  debt  on  each  item.    Here,  however,  the  , 

parties  had  treated  it  as  one  account ;  for  since  the  com- 
mencement of  the  second  contract,  the  wages  had  been 
paid  in  a  gross  sum  on  both  accounts.  The  case  of 
Dmve  V.  HoldsHVorth  was  exactly  in  point ;  for  there,  the 
debt  was  partly  on  bond,  and  partly  on  simple  contract} 
and  Lord  Kenjon  did  not  rest  his  decision  on  its  being  a 
case  of  bankruptcy :  On  the  contrary,  he  said,  that  part 


Anderson. 
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1814.  of  the  question  was  decided  by  Inference  from  that  whicli 

p^'*^'^  he  was  now  citing.     The  principle^  however,  was  the 

V.  same,  whether  one  debt  were  on  bond,  and  the  other  on 

simple  contract ;  or  whether  they  were  both  on  simple 
contract ;  and  the  general  rule  applied  with  equal  strict- 
ness to  both  cases. 

Lord  Chief  Justice  Gibbs.— I  think  the  aibitrator 
has  taken  a  correct  view  of  the  law  of  this  case  ;  and 
that  the  payee  was  at  liberty  to  apply  the  sums  which  he 
received  to  the  payment  of  thei  simple  contract  debts, 
for  which  he  had  not  so  good  a  security  as  for  his  other 
debts,  leaving  open  his  claim  for  what  he  had  due  on 
the  former  account.    The  general  rule  is  not  disputed, 
that  a  person  who  owes  money  on  two  accounts  may  pay 
it  to  which  of  them  he  pleases  i  but  if  he  do  not  ascribe 
it  to  one  account  in  particular,  and  there  be  several  ac- 
counts open,  the  payee  may  apply  it  to  which  of  them  he 
l^eases.    But  it  is  contended  by  the  defendant,  that  there 
are  not  different  accounts  in  this  case ; — that  they  are 
not  different  debts,  such  as  the  rule  applies  to;«-he  insists 
that  there  was  but  one  nmning  account,  and  of  one 
particular  kind^  Viz.  for  wages ;  and  therefore  that  thi^ 
caSe  is,  in  principle,  the  same  as  those  of  Aleggat  v.  AlUlSf 
and  Dawe  v.  Holdswortb.    But  I  conceive  that  those  cases 
must  have  proceeded  on  the  desire  which  the  ^ourt  had 
to  take  the  debtors  out  of  the  bankrupt  laws ;  conceiraig 
it  hard  that  when  a  man  had  made  a  payment,  he  should 
not  have  the  foil  benefit  of  such  payment.    There  was, 
therefore,  some  foundation  for  those  decisions ;  but  they 
are  both  exceptions,  and  by  no  means  contravene  the 
general  rule.    If  the  defendant  could  establish  the  posi- 
tion that  there  was  only  one  debt  in  thb  case,  I  allow 
that  he  might  succeed  in  his  presmt  application ;  but  he 
would  find  that  a  very  difficult  proposition  to  maintain. 
There  was  fim  a  covenant  t6  pay  wages  for  three  years: 
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At  the  end  of  that  time,  a  parol  contract  is  entered  into^ 
for  the  same  species  of  service  and  payment  it  is  tnie^ 
bat  still  they  formed  two  distinct  debts^  different  like- 
wise in  their  consequences;  and  I  cannot  say  that,  because 
the  obligation  into  which  the  defendant  entered  qn  both 
contracts  was  the  ^me,  viz.  to  pay  wagesi  the  debts  must 
have  been  the  same  also.  Suppose  a  bond  were  to  be 
given  for  money  lent,  and  at  a  subsequent  time,  a  promis* 
sory  note  for  other  money  lent ;  it  would  be  impossible 
to  say  that  these  were  not  distinct  debts  :  So  in  the  pre- 
sent case,  the  accounts  are  just  as  distinct ;  the  general 
rule,  therefore,  that  the  money  may  be  applied  to  either 
account^  is  applicable;  and  the  arbitrator  was  right  in 
awarding  the  payments  to  be  applied  ad  modum  reci^ 


1814. 


The  rest  of  the  court  concurring, 


Petbrs 

v. 

Andersoh. 


Rule  discharged. 


ADAMS  1/.  ARBNELL* 

Mr.  Seijt.  Best  having,  on  a  former  day,  obtained  a 
rule  nm  to  change  the  venue  in  this  cause  from  London 
to  Hampshire^ 

Mr.  Serjt.  Lens  now  shewed  cause  against  it^  on  the 
ground. that  the  affidavit  on  which  the  rule  had  been 
obtained  stated,  *'  that  the  cause  of  action,  if  any,  arbse 
'^in  the  county  of  ^tf/f/x,and  not  in  the  county  of  Middlesex^ 
•*  or  elsewhere,  out  of  the  said  county  of  Hantsi^  whereas 
it  should  have  been  <*  and  not  in  the  city  of  Londm!* 


Monday, 
May  S3. 

On  motion  to 
change  the 
venue,  the 
affidavit  must 
Slate-  explicitly 
that  the  cause  of 
action  did  not 
arise  in  the 
county  from 
which  the 
venue  is  sought 
to  b9  chaogM. 
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Adams 

V. 

Arekbll. 


JVIr.  Seijt.  Bfp  contended  that  tie  county  of  A£ddksen 
might  be  rejected  as  surplusage^  and  tb^n  the  affidavit 
would  stand  thus ;  <<  and  not  elsewhere  out  of  the  said 
^*  county  of  Hatsis'*     But, 

Fer  Curiam,  that  would  not  be  sufficient.  The  affidavit 
must  state  that  the  cause  of  action  did  not  arise  in  the 
county  from  which  the  motion  is  made  to  change  the 
venue. 

Rule  discharged  («). 


(«)  Sec  TidiTs  Practice,  6l0«  5th  ediUon. 


KND  OF  BASTBR  TfiUM. 


CASES       -    . 

ARGUED  AND  DETERMINED 

IN  THK 

Cmnt  of  Cmnmon  ^leas* 

IN 

TRINITY  TERM, 

IN  THE 

nrTY-FOURTH  TEAR  OF  THE  REIGN  OF  GEORGE  III. 


Regula  Generalise 

{t  is  ordered  that,  from  and  after  the  last  day  of  this 
present  Trinity  term^  the  seal  office  shall -be  open  from 
eleven  in  the  morning  till  two  in  the  afternoon;  and 
from  five  to  seven  in  the  evening,  during  term ;  and  for 
ten  days  after  every  issuable  term,  and  one  week  after 
tverf  other  term ;  and  from  eleven  in  the  ^noming  till 
three  in  the  afternoon  at  all  other  times. 
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Monday,  , 

June  13.        DVB0I8  and  Others^  assignees  of  scHRODtR^  v.  lttdeit. 

A  defendant  may  Xhb  plaintifis  declared,  as  assignees  of  J.  F.  Scbrtdeff 
partnership  in  a  bankrupt,  that  in  consideration  that  the  bankrupt 
ih!S^  hX'  lain.  ^'^^^^  deliver  to  the  defendant  divers  goods,  to  be  dis- 
tiff  had  no  posed  of  by  the  defendant  for  a  certain  reward  and  com- 

inTof  ihc^Kuv*  ™ssion,  the  defendant  undertook  to  render  a  reasonable 
nership,  and  account  of  the  said  goods,  and  to  pay  him  the  net 
proved  it,  had  he  proceeds; — ^that  the  defendant,  afterwards  and  before  the 

joined  the  secret  bankruptcy,  sold  and  disposed  of  the  said  goods  at  Jltm 
parmcrinihe        -       r.  »         ,       ;  .       .        ,     ,     , 

action.  ,    for  jt  2000 ; — but  that  he  never  rendered  to  the  bank- 

rupt, before  his  bankruptcy,  or  to  the  plaintiffs  as  assig- 
nees since  the  bankruptcy,  any  account  of  the  said  goodSf 
or  paid  over  the  net  proceeds  thereof.    The  defendant 
pleaded  in  abatement,  that  the  promises  in  the  declaration 
mentioned  were  made  by  him  and  one  R.  Grom^;  jointly, 
(they  being  partners)  and  not  by  the  defendant  alone; 
which  said  R.  Groning  was  still  alive.  On  this  plea  issue  was 
joined.     At  the  trial  of  the  cause  at  the  sittings  after  last 
term  at  Guildhall^  before  Lord  Chief  Justice  GM$^  it 
appeared  that  the  defendant  and  Groning  vrere  partners 
in  all  their  transactions  both  in  this  country  and  on  the 
continent,  the  business  being  carried  on  here  under  the 
name  of  Groning^  and  in  Heligoland  under  the  name  of 
the  defendant ;  but  that  the  partnership  was  not  known 
to  the  bankrupt  at  the  time  of  the  agreement  between 
himself  and  the  defendant :  That  Groning  had  a  demand 
on  the  bankrupt  to  a  larger  amount  than  that  of  the 
bankrupt  or  his  assignees  on  the  defendant  $   so  that 
by  obliging  the  plaintiff^  to  join  both  the  partners,  the 
defendant  would  be  able  to  set  off*  their  claim  against  the 
present  action.    The  Oiief  Justice  was  of  opinion,  that 
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a  secret  partnership  might  be  pleaded  in  abatement^  pro- 
vided the  defendant  got  no  unfair  advantage  by  it^  and 
his  lordship  considered  that  there  could  be  nothing  un- 
fair in  setting  off  the  one  account  against  the  other.  He 
therefore  directed  a  verdict  for  the  defendant,  with  li- 
berty to  move  to  set  it  aside^  and  enter  a  verdict  for  the 
plaintiff. 

Mr.  Seijt.  LenSj  accordingly,  now  moved  for  a  rule 
msiy  and  contended  that  this  was  a  transaction  unconnected 
with  the  partnership ;  that  it  was  a  special  employment 
of  the  defendant  alone,  who  must  not  be  at  liberty  to 
consider  it  a  sole  or  a  joint  transaction,  according  as  it 
might  suit  his  convenience.  If  the  bankrupt  had  had  any 
means  of  knowing  of  the  partnership,  there  might  have 
.  been  some  colour  for  this  defence ;  but  it  had  been 
proved  that  there  was  no  understanding  between  the 
bankrupt  and  the  defendant  of  that  circumstance,  and 
therefore,  if  the  plaintiffs  had  brought  their  action  against 
both,  they  must  have  been  nonsuited  for  want  of  proof. 
^Lord  Chief  Justice  Gibbs. — ^That  is  the  case  in  all  secret 
partnerships ;  but  the  difficulty  of  proof  can  make  no 
difference  on  either  side ;  the  facts  must  be  taken  as  they 
appear  in  evidence.]  Mr.  Serjt.  Lem  then  contended 
that,  on  principles  of  law,  no  secret  partnership  could  be 
pleaded  for  the  purpose  of  giving  a  party  the  liberty  of 
saying  a  particular  transaction  was  joint  or  several  at 
his  pleasure.  If  it  had  been  for  the  advantage  of  Groning 
not  to  have  been  joined,  he  would  have  kept  the  part- 
nership secret.  [Mr.  Justice  Heath. — Is  it  not  a  com- 
mon thing  for  a  carrier,  in  an  action  against  him  for  not 
conveying  goods,  to  plead  a  secret  partnershij.  ?] 

Lord  Chief  Justice  Gibbs. — My  brother  Ze«j  has  now 
put  the  question .  on  its-  true  groundi  and  it  is  thi$ ; 
whether,  if  a  man  enter  into  a  contract  with  jt  not 
knowing  that  A.  has  a  partner^  and  afterwards  bring  aa 


1814. 


Dubois 

V. 
LUDERT. 
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1814. 


Dubois 


action  against  him^  A^  can  set  up  as  a  defence^  that  he  had 
a  partner,  who  was  concerned  in  the  profit  and  loss  of  the 
adventure,  thongh  that  circumstance  were  unknown  to  the 
plaintiff? — I  am  of  opinion  that,  unless  the  interest  of  the 
parties  be  materially  altered  by  it,  sudl  a  defence  maybe 
made.  We  all  recollect  that  such  pleas  have  been  pleaded, 
and  the  principle  is,  that  where  the  defendant  subjects 
the  plaintiff  to  no  other  inconvenience,  but  that  of  join- 
ing another  person,  he  is  entitled  to  do  so.  It  is  no 
injustice  that,  in  obliging  the  plaintiff  to  sue  both  partners, 
we  let  in  the  defendants  to  set  off  a  partnership  trans- 
action, against  the  demand  which  the  plaintiffs  have  upon 
them:  And  the  assignees  stand  exactly  in  the  same 
situation  in  this  respect,  as  the  bankrupt  would  \sx^ 
done. 
'    Fer  Curiam^ 

Rule  refused. 


Tuesday, 
June  14. 


piNDER  V.  wiLKS  and  Others. 


Three  partners,  This  action  was  brought  by  the  master  of  the  ship 
^rdetg^sSom  ^arj,  against  /.  B.  Wilks,  R.  Bush,  and  R.  Wllks,  to 
abroad,  and  ihca  recover  the  sum  of  jf  1908,  beincr  the  amount  of  freight 
dissolve  partner-  .  r  i-  j  i         i      r  «      • 

and  primage  on  a  cargo  of  Imseed,  under  the  following 


ship,  and  make 
over  their  pro- 
perty to  trustees 
tor  their  cre- 
ditors, leaving 
A,  and  B.  as 
agents,  to  settle 

the  affairs  of  the  j  •      ^l  •  «  i-    i  «# 

firm.   The  goods  ^^^^  engaged  m  the  transaction,  they  applied  to  a  Mr. 

arrive,  and  are      Parsons,  to  transact  the  afiair  for  them.     The  bill  of 

A.  and  B-  In  an  l^tding  was  accordingly  made  out  in  the  name  of  Mr. 

action  against 

A'  B'  and  C.  for  the  freight ;  held  thai  C,  was  not  liable. 


circumstances.  The  three  defendants,  in  jtfrU  18 iS, 
were  carrying  on  business  in  partnership,  as  merchants  in 
London^  and  being  in  want  of  a  quantity  of  linseed,  but 
being  desirous  that  it  should  not  be  known  that  they 


PiNDEK 

v. 
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Parsons.    On  the  3d  of  July  following,  the  three  defend-  I814. 

ants  dissolved  partnership,  constituting,  however,  /.  B. 
Wilks,  and  R.  Wilks,  agents  to  settle  the  outstanding 
concerns  of  the  firm :  By  deed  of  the  same  date,  the  Wilks. 
three  defendants  aligned  all  their  effects  to  Mathias 
Wilks  and  others,  as  trustees  for  their  creditors,  and 
the  present  transaction  was  included  in  the  schedule  of 
the  deed ;  M.  Wilks  covenanting  to  pay  so  much  of  their 
debts,  as  the  property  of  the  firm  should  be  insufficient 
to  cover.  The  linseed  arrived  in  Nov.  1813,  upon  which 
Pjr/ffjyi  handed  over  the  bill  of  lading  to  the  two  Wilkses, 
who  were  acting  as  agents  as  above  stated,  and  who  ac- 
cordingly received  the  cargo.  At  the  trial  of  the  cause  at 
the  sittings  after  last  term,  the  Chief  Justice  was  of 
opinion  that  the  undertaking  to  pay  the  freight  could 
only  be  founded  on  the  supposition  that  the  receiving 
the  goods  raised  an  implied  contract  to  pay  it }  and  that, 
as  the  delivery  in  this  case  had  been  to  two  only  of  the 
partners,  the  action  could  not  be  supported  against  Busb^ 
His  lordship  therefore  directed  a  nonsuit. 

The  SoUcitor-General  now  moved  that  this  nonsuit 
should  be  set  aside,  and  a  new  trial  granted.  He  con- 
tended that,  as  the  proceeds  of  the  cargo,  when  it  arrived, 
were  to  be  applied  for  the  benefit  of  Bushes  estate,  as  well 
as  that  of  his  two  partners,  he  was  equally  liable  with 
them.  It  was  perfectly  clear,  he  said,  that  if  the  deed 
had  not  been  made.  Bush  would  have  been  liable,  because 
he  was  a  partner  in  the  original  transaction,  and  as  much 
interested  in  the  arrival  of  the  cargo  as  the  two  Wilkses, 
though  that  partnership  was  afterwards  dissolved.  The 
question  then  was,  whether  the  deed  operated  as  a  release. 
By  that  deed,  Mathias  Wilks  was  to  receive  the  property 
in  trust  for  the  creditors  of  the  three  defendants  ;  and  it 
might  therefore  be  said  that  /.  B.  and  if.  Wilks  were 
receiving  this  cargo  as  agents  for  M»  Wilks i  but  still,  as 
VOL.    I.  s 


S50 


CASKS  IN  TRINITY  TE&M, 


1814. 


PiNDER 

V. 
WiLKS. 


the  proceeds  were  to  be  applied  ultimately  for  the  benefit 
of  the  joint  estate,  there  was  nothing,  he  contended,  in 
the  deed  which  destroyed  that  liability. 

Lord  Chief  Justice  Gibbs. — ^The  ground  of  my  opinion 
was,  not  that  any  thing  which  had  passed  had  relieved 
Bush  from  his  original  liability ;  but  that,  having  left  his 
two  partners,  they  could  not,  by  entering  into  this  implied 
contract,  bring  any  fresh  responsibility  upon  him.  I  have 
thought  a  great  deal  upon  this  subject  since  the  trial.  It  is 
quite  a  new  doctrine,  that  the  person  who  receives  goods 
shall  be  liable  for  the  freight  (a)\  but  this  does  not  trench 
on  any  of  the  cases  by  which  that  point  has  been  decided ; 
for  I  do  not  think  that  this  is  a  case  to  which  that  doc- 
trine applies. 

The  rest  of  the  court  concurred. 

Rule  refused. 

(a)  See  Cock  v.  Taylor.  13  East,  399. 


Wednesday, 
June  15. 

It  is  DO  ground 
for  setting  aside 
execution  which 
has  been  signed 

r'nst  bail,  that 
plaintiff  has 
accepted  a  com- 
position from  the 
defendant,  and 
suspended  the 
execution  of  a 
ca.  sa,  which 
had  been  issued 
against  him ; 
though  it  were 
without  the 
knowledge  or 
consent  of  the 
baU. 


BRICKWOOD  V.  ANN!  8. 


Ma.  Serjt.  Best,  in '  the  last  term,  obtained  a  rule  call* 
ing  on  the  plaintiff  to  shew  cause  why  the  judgment, 
which  had  been  signed  against  the  defendant's  bail  in 
this  cause,  should  not  be  set  aside,  as  against  JcHm  Anms, 
one  of  the  said  bail,  and  nephew  to  the  defendant.  He 
moved  on  affidavits  which  stated  that  judgment  was 
affirmed  in  this  action  in  Trinity  term  1813,  in  conse- 
quence of  which  a  writ  of  capias  ad  satisfaciitidum  issued 
against  the  defendant;  that  in  July  1813>  the  plaintifff 
without  the  knowledge  or  consent  of  the  bail,  agreed  to 
take  a  composition  of  lOx.  in  the  pound,  in  consequence 
of  which,  and  to  |^ve  the  defendant  time  to  bring  his 
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Other  creditors  to  consent  to  the  same  arrangement,  the  1814. 

execution  of  the  said  writ  was  suspended  for  the  space  of     Brickwood 

three  weeks ;  that  the  said  John  Annh  never  heard  of  »• 

any  arrangement  having  taken  place  till  the  October  or 

November  following,  when  he  was  informed  of  it  by  the 

defendant,  in  consequence  of  which  he  was  induced  to 

believe  that  the  action  was  at  an  end,  and  that  it  was 

unnecessary  that  the  defendant  should  be  surrendered  in 

discharge  of  his  bail;  and  he  therefore  took  no  further 

notice  of  the  action  till  he  was  informed,  in  February  last, 

that  he  was  fixed  as  one  of  the  bail. 

On  this  day  the  Solidtor-General  was  to  have  shewn 

cause  against  the  rule,  but  was  stopped  by  the  Chief 

Justice,  who  observed  that  there  was  no  obligation  on  the 

plaintiff  to  be  constantly  pursuing  his  debtor.     He  had 

only  intermitted  his  vigilance,  but  had  done  nothing  to 

prevent  the  bail  from  surrendering  their  principal*    The 

reason  why  bail  were  discharged  from  their  responsibility, 

when  time  had  been  given  to  the  defendant,  was,  he  said, 

that  they  were  thereby  prevented  from  surrendering  him. 

Mr.  Serjt.  Best^  in  support  of  his  rule,  said  that  the 

writ  having  been  sued  out,  the  bail  would,  as  a  matter 

of  course,  have  surrendered  the  defendant,  if  they  had 

not  been  prevented  by  the  arrangement.    The  plaintiff 

had  been  conniving  with  the  defendant  to  put  the  bail 

in  a  different  situation,  and  was,  by  fixing  the  bail,  taking 

advantage  of  his  own  delay. 

Lord  Chief  Justice  Gibbs. — If  the  defendant  stated 
the  truth  to  his  bail,  there  was  nothing  to  prevent  the 
latter  from  surrendering  him;  and  if  he  did  not,  the 
bail,  who  now  seeks  to  be  relieved,  must  take  the  conse- 
quence of  his  having  believed  his  imcle's  statement. 

Mr.  Justice  Heath. — ^Thebadl  were  not  prevented,  by 
any  act  of  the  plaintiff,  from  surrendering  their  principal ; 
it  would  be  very  mischievous  to  grant  this  application. 

s2 
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1814.  Mr.  Justice  Chambre. — Every  thing  that  was  done 

-,    '■''^  was  as  much  for  the  benefit  of  the  bail  as  for  that  of  the 

BrICKWOOD  .  ,  .  r 

V.  defendant.    It  would  be  carrying  the  practice  very  far 

Annis.         indeed  to  relieve  the  bail  in  this  case. 
Mr.  Justice  Dallas  concurred. 

Rule  discharged. 


Thuradavy  SHEPLET  V.  DAVIS  and  another. 

June  10. 

^.havingaquan-  The  plaintiff  declared  in  trover  for  ten  tons  of  hemp, 

tily  of  hemp  in  *^  .  rr« 

the  hands  of  B.,   and  the  defendants  pleaded  the  general  issue.    The  cause 

C^XilVfllL^  ^^°^«  ^°  ^^^  ^"^  ^^^^"^  ^^  ^*"«^  J"^"^®  if^iH^fcW,  at 
price,  payable  by  Guildhall,  at  the  sittings  after  Trinity  term,  1813^  when  a 

fstaTe^timerif  verdict  was  found  for  the  plaintiff  for  .£lUO  damages, 

days  allowed  for    ^Jth  40x.  costs  5  subject  to  the  Opinion  of  the  court  on 

delivery;  andgives    ,      -  „      . 

to  a  an  order       the  following  case  : 

upon  B.  to  weigh  rj^^  defendants  are  wharfingers  at  DavtJ^s  wharf, 
and  deliver  ihe  «  •     ,  . 

hemp  80  sold  to     Southwark,  and  on  the   10th  of  October  1812,  had  in 

Before  OieU  ^^^^  possession  30  tons  of  Riga  hemp,  piled  up  together, 
days  had  expired,  the  property  of  the  plaintiff,  and  booked  in  his  name; 
not^to^deliver  the  ^^^^  hemp  had  been  received  into  the  possession  of  the 
hemp  to  C.  The  defendants,  as  wharfingers,  from  on  board  the  ship  Oara 
been  weighed  off,  Magdakna,  in  the  names  of  Mullett  and  Evans,  on  the 
«U^  °o  havi'lf  *'''  ^^*  °^  Siptember,  1812}  and  was  transferred,  in  the  de- 
been  given  in  pay-  fendants*books,  into  the  name  of  the  plaintiff,  on  the  3d 

ofittoC.wasiu-      "^rhe  following  contract  was  made  for  the  purchase 
that^twaslbible  ^^^  ^^^^  often  tons,  part  of  the  before-mentioned  hemp, 
for  it  in  an  action  by  Mr.  Grant,  a  broker,  with  the  consent  of  the  plaintiff, 
'  ^^    ^    '     and  Mr.  David  Bromer  therein  namedi  who  shortly  after- 
wards became  bankrupt  and  died. 
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Sold  for  Michael  Shepley^  Esq.  to  David  Bromer,  1814. 

Esq.  15  tons  of  St.  Petersburgb  clean  hemp,  ex  Jobn^       S^ieplby 
at  the  l/mion  docks,  and  10  tons  of  Riga  hemp,  ex  v, 

Oara  Magdalena,  at  Davis's  wharf,  at  ,£110  per 
ton,  payable  by  the  acceptance  of  the  buyer,  one  half 
at  8  months,  and  one  half  at  4  months,  allowing  the 
usual  discount,  and  14  ^ays  for  delivery. 

Charles  Grants  sworn  broker. 
London^  10th  October ^  1812. 

The  plaintiff,  on  the  same  day,  signed  the  following 
order. 

To  the  proprietors  of  Davis'* s  wharf:  Please  to 
weigh  and  deliver  to  Mr.  David  Bromer^  or  bearer, 
10  tons  of  hemp,  ex  Clara  Magdalena, 

^  Michael  Sheplej. 

London^  10th  October y  1812. 

The  said  quantity  of  10  tons  was  never  weighed  off  by 
the  defendants,  or  separated  from  the  rest  of  the  30  tons, 
so  in  their  possession ;  nor  were  the  defendants  ever  re- 
quired by  Bromer^  or  by  his  assignees,  since  his  bank- 
ruptcy, to  weigh  off  or  separate  the  same ;  but  the 
plaintiff's  order  was  delivered  to  the  defendants,  and 
entered  in  their  books  on  the  11th  October y  1812,  and 
the  10  tons,  as  part  of  the  SO  tons  of  the  said  hemp, 
stood  in  the  defendants*  books  as  the  property  of  the  said 
David  Bromer  from  that  day.  On  the  17th  of  October y 
1812,  Bromer  stopped  payment,  and  on  the  2d  of  Novem-- 
ber  following  a  commission  of  bankrupt  issued  against 
him;  and  his  assignees  (having  indemnified  Messrs.  Davis) 
were  the  real  defendants  in  this  action.  On  Bromer  having 
stopped  payment,  viz.  on  the  said  Hth  day  of  October ^ 
the  plaintiff  gave  notice  thereof  to  the  defendants,  and 
required  them  not  to  weigh  or  deliver  the  hemp  under 


Shepley 
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18l4#  ^^c  aforesaid  order.    No  bill  of  exchange  for  the  price 

was   accepted  by  Bromer,  or  drawn  upon  him  by  the 
V."**       plaintiff.     Prior  to  the  commencement  of  this  action,  a 

DAvif.  notice  in  writing  was  given  to  the  defendants,  demand-* 
ing  the  delivery  from  them  of  the  10  tons  of  hemp  in 
dispute,  to  the  plaintiff,  who  offered  to  pay  the  defendants* 
demand  for  warehousing  the  same,  and  their  charges  in 
respect  thereof;  but  the  defendants  refosed  to  deliver 
such  hemp.  It  is  usual  in  the  trade,  for  the  holder  of 
such  order  as  that  of  the  10th  of  October^  1812,  on  selling 
his  interest  to  a  new  purchaser,  to  indorse  such  order, 
and  for  the  same  to  be  again  indorsed  to  forther  pur» 
chasers,  without  any  actual  weighing-oflF  intervening, 
until  the  article  is  at  last  taken  away.  The  question  for 
the  opinion  of  the  court  was,  whether  there  had  been  a 
delivery  of  the  hemp  to  the  bankrupt.  The  case  came 
on  for  argument  in  Easter  term  last. 

Mr.  Serjt,  Bestj  for  the  plaintiff,  premised  that  this 
was  not  a  sale  of  10  tons  of  hemp  standing  distinct  by 
itself,  so  that  the  purchaser  could  go  and  lay  his  hand 
upon  it,  and  carry  it  away  at  his  pleasure.  He  must 
know  exactly  what  is  his  property,  and  he  could  not 
know  that,  without  a  previous  separation.  He  admitted 
that  it  was  the  custom  in  these  cases  to  indorse  away  the  de- 
livery note,  without  weighing  off  the  goods  sold  ;  but  he 
contended  that  that  was  merely  a  transfer  of  the  equitable  . 
right.  The  most  material  circumstance,  however,  was, 
that  by  the  contract,  a  bill  of  exchange  was  to  [be  ac- 
cepted by  the  purchaser  in  payment  \  but  no  s^ch.  bill 
had  been  accepted.  This  was  merely  an  executory  con* 
tract,  and  the  bapkrupt's  right  was  not  completed  till  the 
conditions  had  been  complied  with.  He  cited  the  case 
of  Hanson  v.  Meyer  (a\  which  was  a  case  similar  to  the 

(a)  6  East.  614. 
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present,  except  that  there,  the  weighing  of  the  goods  1814. 

was  necessary  for  the  purpose  of  ascertaining  the  price.  Sheplsy 
The  principles,  however,  of  the  two  cases,  he  said,  were 
alike,  and  in  the  case  cited,  the  court  held  that,  notwith- 
standing the  order  for  delivery,  the  property  did  not  pass 
to  the  vendee,  until  the  weighing  had  taken  place.  He 
distinguished  the  present  case  from  that  of  WhiteboUse  v. 
Frost  (a),  because  in  the  latter,  the  vendee  had  given  his 
acceptance  in  payment ;  and  that  was  the  material  ingre- 
dient in  forming  a  complete  delivery.  He  concluded  by 
insisting  that,  till  the  expiration  of  the  14  days,  which 
were  stipulated  for  the  delivery  of  the  goods,  the  order 
for  delivery  was  always  revocable. 

Mr.  Serjt.  Z^/i/,  cofttri,  said  that  the  case  of  Hanson 
V.  Meyer  was  in  no  way  applicable  to  the  present,  be- 
cause, in  the  former,  it  did  not  appear  what  the  price 
would  be^  till  the  goods  were  weighed  off.  Here,  on  the 
contrary^  the  price  was  ascertained  by  the  original  agree- 
ment, and  there  was  ho  difficulty  about  the  transfer  of 
the  property.  As  to  the  14  days  not  having  elapsed,  he 
contended  that  the  true  effect  of  the  words  as  they  oc- 
oured  in  the  sale  note  was,  not  that  the  contract  should 
be  incomplete  till  the  14  days  had  passed,  and  that,  till 
then,  either  party  might  put  an  end  to  it ;  but  that  so 
much  time  should  be  allowed  for  the  actual  delivery  of 
the  goods ;  the  sale  being  complete  and  perfect  at  the 
time  of  the  order  for  delivery.  He  admitted  that,  if  any 
thing  had  remained  to  be  done  as  between  the  buyer  and 
seller,  the  transfer  had  been  imperfect ;  the  moment, 
however,  that  the  bankrupt  received  the  order  from  the 
plaintiff*  upon  the  wharfinger,  there  was  nothing  left  un- 
done between  the  plaintiff^  and  the  bankrupt.  The  latter 
became  immediately  either  tenant  in  common  of  the 

(a)  12  East.  6l4. 
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J  814.  \rhole,  in  which  case  trover  could  not  be  supported  against 


Shlplbt 
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him  by  his  co-tenant ;  or  he  became  the  absolute  owner 
of  one  third  of  the  goods,  in  which  case  the  assignees 
^^^'  *•  could  not  be  liable  to  trover  for  that  third.     He  contended 

that  the  case  of  IVhLehouse  v.  Frost  was  exactly  in  pomt; 
or  if  there  were  any  difference,  it  was  in  favour  of  the 
defendant,  because  there  was  a  greater  divisibility  in  the 
case  of  hemp,  than  in  the  case  of  oil.  [Lord  Chief  Justice 
Glbbi. — I  think  if  the  hemp  were  to  be  unpacked  again, 
it  would  no  more  alter  your  right,  than  the  stirring  up 
of  the  oil  in  the  case  cited.] 

Mr.  Serjt.  Best^  in  reply,  said  that  whatever  application 
might  be  made  ofWhitehouse  v.  Frost  to  the  present  case, 
the  authority  of  it  was  overruled  by  the  case  of  Wbiti  v. 
Wilks  {a)f  which  had  not  occurred  to  him  on  his  first 
argument}  and  in  which  the  purchaser  of  some  oil  had 
even  agreed  to  pay^rent  to  the  vendor  for  warehouse- 
room  ;  but  this  court  held  that,  as  the  oil  had  not  been 
measured  off  from  the  vendor's  stock,  the  delivery  was 
not  complete.  The  bankrupt  could  not  be  considered  as 
a  tenant  in  common ;  a  sal^  could  never  constitute  a 
tenancy  in  common ;  but  the  property  must  be  in  one  or 
other  of  the  parties.  He  cited  Ja  kson  v.  Anderson  [b\ 
where  this  court  held  that  the  different  consignees  of  a 
quantity  of  dollars,  which  had  not  been  separated  into 
their  respective  shares,  w^e  not  joint  tenants,  or  tenants 
in  common  of  them.  Then  with  respect  to  the  bill  of 
exchange  not  having  been  accepted  for  the  price,  suppose 
the  contract  had  been  to  deliver  the  goods  on  payment  of 
a  sum  of  money ;  certainly  no  property  would  pass  uli 
the  money  was  paid.  The  stipulation  in  the  present  case 
was  for  what  was  as  necessary  for  the  plaintiff  to  ^-eceive, 
,     as  if  it  had  been  ready  money  ;  because,  by  delaying  to 

(fl)  Suprh,  2. (i)  4  Taun.  24. 
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^ve  the  bills,  which  were  ^o  be  made  payable  at  a  certain  1814. 

time,  the  day  of  payment  was  likewise  delayed.  Shefley 

Mr.  Serjt.  Lens^  in  answer  to  the  two  cases  which  had  v* 

been  last  cited,  said,  that  White  v.  fFilks  was  a  recent  de- 
termination, and  at  all  events  only  partially  answered  the 
present  case;  because  there,  the  action  was  brought  by 
the  assignees  of  the  purchaser  against  the  vendor  \  in  the 
present  case,  the  action  was  by  the  vendor  against  the 
assignees  of  the  purchaser.  The  case  of  Jackson  v.  Ander-- 
sm  had  no  reference  to  the  present  case,  because  that 
was  a  destination  of  different  portions  of  money  to  diflFer- 
ent  persons,  and  the  mere  accident  of  the  money  becoming 
mixed  up  together  certainly  did  not  make  the  different 
persons  to  whom  it  was  destined,  tenants  in  common. 

The  court  took  time  to  consider  of  the  question,  and 
on  this  day,  the  Chief  Justice,  after  stating  the  case,  de- 
livered the  opinion  of  the  court. — The  real  question  in 
this  case  is,  whether  on  the  Hth  oiOct^ber^  when  the 
bankrupt  stoppe4  payment,  and  notice  was  given  to  the 
wharfinger  not  to  obey  the  order  for  delivery,  the  plain- 
tiff had  a  right  to  rescind  the  contract ;  for  if  he  had, 
the  property  still  remained  in  him,  and  the  defendant  was 
guilty  of  a  conversion ;  if  he  had  not,  the  pbintiff  cannot 
support  his  claim.     This  again  depends  on  the  question 
whether  the  delivery  were  complete  \  for  if  it  were,  the 
contract  was  executed ;  but  if  any  thing  remain^  to  be 
done  before  the  vendee  could  take  possession,  the  contract 
might  be  rescinded.     To  decide. this  question  we  must 
look  to  what  the  defendant  was  authorised  to  do  under  the 
order  for  delivery,  and  what  he  actually  did  5  for  there  was 
no  authority  to  deliver  it,  except  under  that  order.    Now 
by  the  tprms  of  the  order,  no  authority  was  given  to  the 
bankrupt  to  receive  the  goods,  till  they  had  been  weighed 
off;   they  had  not  been  weighed  off;  and  therefore, 
that  which  preceded  the  completion  of  the  contract  had 
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not  been  complied  with.  We  are  confirmed  in  tluV 
opinion  by  the  case  of  Busk  v.  Davis,  which  was  decided 
in  the  Kin^s  Betichj  in  Hilary  term,  and  of  which  we 
have  been  favoured  with  a  note  by  my  brother  Damfier. 
That  case^  like  the  present,  was  an  action  of  trover  for 
some  flaXy  and  was  brought  by  the  vendor  against  the 
warehouseman^  who  had  delivered  the  flax  to  the  vendee. 
The  flaXi  which  was  part  of  a  larger  quantity,  had  been 
sold  to  the  vendee  at  13  days  \  a  delivery  note  was  given 
to  him  by  the  plaintiff,  and  he  was  charged  rent  ibr 
warehouse-room  from  the  7th  of  October.  On  the  1 7th  he 
stopped  payment,  and  on  the  19th  the  plaintiff  gave 
notice  to  the  defendant  not  to  deliver  the  flax.  It  ap- 
peared that  it  was  usual  for  flax  to  come  over  in  mats  of 
unequal  weight ;  which  were  weighed  at  the  time  of  the 
delivery.  Nothing  remained  to  be  done  to  regulate  the 
price }  but  the  court  held  that  the  flax  not  having  been 
weighed  off,  which  both  parties  were  concerned  in  do- 
ing, the  delivery  was  incomplete.  Mr.  Park,  for  the  de- 
fendant, relied  on  the  authority  of  Whitehouse  v.  Frost, 
In  this  case,  therefore,  we  are  of  opinion  that  the  delivery 
was  not  complete;  that  the  vendor  was  at  liberty  to 
counteract  the  order;  and  consequently,  that  the  defend- 
ant was  guilty  of  a  conversion. 

Judgment  for  the  plaintiff. 


Thundajr, 
June  10. 


MABERLY  V.  ROBINS. 


A.  buys  a  house  1  HIS  action  was  brought  to  recover  the  deposit  money 
and  deposits  part  ^^^  ^^^  purchase  of  a  house  in  Curzon  street,  which  had 

of  the  purchase  been  put  up  to  auction  by  the  defendant,  and  had  been 
money,  the  re-  ^  '  ' 

mainder  t<»  be  paid  upon  the  vendor's  making  a  good  title.  It  turns  out  that  the  fen- 
dor's  title  is  good  in  law,  but  bad  in  equity :— Held,  that  A,  it  entitled  to  recover  back 
the  deposit  in  an  action  at  law. 
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bought  by  the  plaintiff.  One  of  the  conditions  of  sale 
was,  that  the  purchaser  should  immediately  deposit  £i5 
per  cent,  in  part  of  the  purchase  money,  and  should  at 
the  same  time  sign  an  agreement  for  the  remainder,  upon 
having  a  good  title  made  out  at  the  vendor's  expence.  The 
plaintiff  accordingly  paid  down  the  sum  of  .£1800,  being 
a  deposit  of  £\h  per  cent,  and  signed  an  agreement  for 
the  remainder,  as  above.  At  the  tri^l  of  the  cause  before 
Lord  Chief  Justice  Gf'Mx,  at  the  sittings  in  this  term,  it 
appeared  that  the  vendor's  title  to  the  premises  was  good 
in  law,  but  not  in  equity*  The  jiuy,  accordingly,  found 
a  verdict  for  the  plaintiff  for  the  amount  of  the  money 
which  he  had  deposited,  with  interest  for  the  same  from 
the  time  of  the  deposit  \  the  defendant  having  liberty  to 
move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion 
that  the  action  was  not  maintainable,  or  to  reduce  the 
damages,  if  they  should  decide  that  interest  was  not  re- 
coverable upon  the  deposit. 

Mr.  Serjt.  Lensy  accordingly,  now  moved  for  a  rule 
nisi.    He  contended  that,  as  the  plaintiff  had  objected 
that  no  eq^table  title  had  be^n  made  to  the  house  in 
question,  h  e  should  have  had  recourse  to  a  court  of  equity. 
A  court  of  law  could  take  no  notice  of  an  equitiable  ob* 
jection ;  it  was  a  sufficient  answer  to  an  action  at  law» 
that  a  legal  title  had  been  made  out.     He  cited  Alpass  v. 
Watkins  («),  where  Lord  Kenyon  held  that,  sitting  in  a 
court  of  law,  he  could  not  take  notice  of  an  equitable 
title^  a  good  legal  title  having  been  established.    He  ad- 
mitted, however,  that  there  was  a  later  decision  in  this 
court»  which  went  against  the  present  application ;  that 
of  Elliot  V.  Edwards  (i),  which  was  an  action  like  the 
present^  to  recover  the  deposit  on  the  purchase  of  pre- 
misesj  there  being  an  equitable  objection  to  the  vendor's 


1614. 
Maberlt 

V. 

Robins. 


(a)  8  r.  JR.  6l6.^r— <&)  3  B,  and  P.  181. 
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title ;  Lord  Ahanley  held  that  if  the  purchaser  would  be 
liable  in  equity,  that  was  a  sufficient  objection  to  complet- 
ing the  purchase. 

Lord  Chief  Justice  GiBBS. — ^The  question  is,  whether 
the  contract  were  merely  for  a  good  legal  title,  or  for  a 
legal  and  equitable  title.  Now  the  words  of  the  condi- 
tion are  that  a  good  title  shall  be  made  out  at  the  vendor's 
expence*  What  can  the  meaning  of  that  be,  except  that 
there  shall  be  a  good  title  both  at  law  and  in  equity? 
The  vendor,  therefore,  not  having  made  out  a  good  equi- 
table title,  the  contract  on  the  part  of  the  defendant  is 
broken.  It  is  true  that  we  are  in  a  court  of  law,  but  we 
are  on  the  question,  whether  the  contract  have  been  com- 
pKed  with.  According  to  the  defendant's  doctrine,  if  an 
estate  be  devised  to  A.  B.  and  C,  it  might  be  sold  hjA. 
and  JB.  only ;  since  they  could  give  a  legal  title  to  it  with- 
out the  concurrence  of  C.  And  if  this  principle  were  to 
be  followed  up,  the  defendant  might  bring  an  action  for 
the  remainder  of  the  purchase  money. 

The  rest  of  the  court  concurred  with  his  lordship's 
opinion,  Mr.  Justice  Chambre  observing  that  there  was  no 
reason  why  questions  respecting  equitable  titles  should 
not  come  incidentally  before  a  court  of  law.  The  rule, 
therefore,  as  £ur  as  respected  the  nonsuit,  was 

Refosed. 

As  to  the  motion  for  reducing  the  damagesi  the  Chief 
Justice  observed  that  the  Kin£s  Bench  had  decided  that 
interest  on  a  deposit  could  not  be  recovered  under  the 
count  for  money  had  and  received,  but  that  it  might  on 
a  special  count.  If  that  doctrine  were  correct,  the  plain- 
tiff might  recover  it  in  this  case  as  damages,  because  he 
had  certainly  lost  the  interest  from  the  time  he  had  made 
the  deposit.  A  rule  tiist  was,  however,  granted  on  this 
ground,  and  on  a  subsequent  day,  Mr.  Serjt.  Best^  on  the 
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part  of  the  plaintiff,  consented  that  the  verdict  should  be  1814. 


reduced  to  the  amount  of  the  sum  deposited. 


Mabbrlt 

V, 

Robins. 


DE  PONTHISU  V.  PBNNTFEATHER.  Taesdty, 

June  21. 

This  was^an  action  of  trespass  for  cutting  down,  break-  Wherein  order 
.»  ,  .        ,  ,  of  justices  for  the 

mg,  carrying  away,  and  convertmg  the  gates,  posts,  and  diversion  and 

paling  of  the  plaintiff's  close,  and  treading  down  and  ^"^7«^thlu'^^^ 
destroying  the  crop  and  herbage  thereof.    The  defendant  had  viewed  the 
pleaded,^rj/,  the  general  issue ;  secondly,  that  there  was  a  fo^JI^d^uo^bl  in 
common  and  public  footway  into,  through,  over,  and  good  condition 
along  the  close,  and  that  they  cut  down  the  gates,  &c.  as  to  bc^atufficicot 
obstructing  it.    The  replication  alleged  that  the  said  foot-  certificate  thereof 

,    J  .      ,  .    •         t.  !_         under  Stat.  13 

way  had,  previously  to  committing  the  trespasses,  been  Geo.  3.  c.  78. 

duly  diverted  and  turned  by  an  order  of  justices  of  the  ^1^(1^4  be  de- 
peace,  and  a  new  one  in  lieu  thereof,  more  commodious,  posited  with  the 
had  been  set  out,  completed,  and  put  in  good  condition  that  is  an  enrol- ' 
and  repair,  and  thereupon  the  original  footway  had  been  ro«»*of  i^  within 
stopped  up,  and  the  soil  thereof  sold  to  the  plaintiff}  Where  a  road  is 
traversing  that  there  was  any  such  footway  as  in  the  plea  SJderof  justices 
mentioned.    The  rejoinder  took  issue  on  these  facts,  aiod  a  new  one  is 
The  cause  came  on  to  be  tried  at  the  last  spring  assizes  ly  over  theground 
for  the  coimty  of  Sumy,  when  a  verdict  was  taken  for  ®^*  strangpr,  and 
^,       ,..«•,.  ^  ^      .  •  •         r   t.  ,      partly  over  an  ac- 

the  plamtins,  subject  to  the  opmion  of  the  court  on  the  customed  road, 

following  case.— The  trespass  complained  of  was  admit-  com^r*'"^"^* 
ted,  and  the  question  arose  on  the  validity  of  the  order  of  the  act,  provided 
justices,  by  which  the  footway  had  been  diverted  and  Snv"«J^uI^^^^^^ 
turned.     The  order  and  other  proceedings  had  been  duly  li<^  ^  the  same 
returned  to  the  clerk  of  the  peace  for  the  county  of  bne  did* 
Surrey,  and  were  placed  among  the  rolls  of  the  court,  but 
were  never  actually  entered  or  trans^ibed  upon  a  roll; 


PCNVTPBATHBR 
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1814.  (no  records  of  the  court  of  quarter  sessions  being  so  en* 

Db  Ponthibu    ^^^^0    They  consisted,  1st,  of  the  consent  of  W.  Aiders 
V.  the  owner  of  the  land  over  which  the  new  road  was  made, 

thaty  in  consideration  of  his  receiving  95  yards  of  the  old 
footway,  and  of  the  sum  of  <£50,  the  new  road  should 
be  made  and  continued  through  his  land.  2dly,  The 
order  of  justices,  dated  the  15th  of  June^  1812,  whereby, 
after  reciting  "  that  they  had,  upon  view,  found  that  a 
*^  certain  part  of  a  public  footway  or  highway  in  the 
**  parish  of  Esher^  lying  between  Hare  lane  and  the 
••  parish  of  Esher^  and  leading  from  the  lands  of  C.  R.  E. 
*•  to  Esher^  of  the  length  of  540  yards,  might  be  diverted 
^*  and  turned,  so  as  to  make  the  same  more  commodious 
^  to  the  public  ;  and  had  viewed  a  course  proposed  for 
"  the  new  footway  in  lieu  thereof^  through  the  grounds 
"  of  W.  Aldery  of  the  length  of  295  yards,  leading  from 
*'  the  lands  of  C.  R.  E.  to  a  certain  other  public  way  in 
^^  the  parish  of  Esber^  called  Claremont  lane  \  and  had 
**  received  evidence  of  the  consent  of  W.  Alder  to  the 
^'  new  way  being  made  through  his  lands ;  and  had 
''  viewed  the  new  way,  and  had  found  it  to  be  in  good 
**  condition  and  repair  }'*  they  did  thereby  order  that 
the  said  public  footway  or  highway  should  be  diverted 
and  turned  through  the  lands  aforesaid.  Sdly,  An  order, 
dated  16th  June^  by  three  of  the  justices  by  whom  the 
order  of  the  15th  of  June  was  made,  by  which,  after  re- 
citing that  they  were  satisfied  that  the  new  way  vras  pro- 
perly made,  and  fit  for  the  reception  of  travellers,  it  was 
ordered  that  the  old  way  of  540  yards  should  be  stopped 
up,  and  that  445  yards  thereof  should  be  sold  to  John  Dt 
Pontbieuy  Esq.,  and  the  remaining  95  yards  to  W.  Alder, 
The  land  was,  accordingly,  afterwards  sold  in  that  pro- 
portion. The  defendant  appeded  at  the  next  quarter 
sessions  against  the  order  of  the  15th  of  June^  when  that 
order  was  affirmed.    It  was  admitted  that,  by  the  new 
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arrangement^  passengers  might  pass  from  Hare  lofu,  to  i8i4. 

£xi5rr,  by  going  on  the  new  footway  into  CUremont  tane,         J'^^ 
and  along  that  to  the  village  of  Esher.    If  the  court  v. 

should  be  of  opinion  that  these  orders  and  proceedings  "Kwtfbatheii 
were  good  and  sufficient  for  diverting,  turning,  and  stop- 
ping the  said  footway,  then  the  verdict  was  to  standi 
otherwise,  a  nonsuit  to  be  entered. 

The  case  came  on  for  argument  on  this  day,  when  the 
SJicitar-General,  on  the  part  of  the  defendant,  stated  his 
objections  to  be  threefold :  First,  that  there  had  been 
no  certificate  that  the  new  footway  was  in  good  condition 
and  repair,  according  to  stat.  13  Geo.  S.  c,  78.  s.  19.  (a) ; 
secondly^  that  if  the  second  order  recited  in  the  case  were 
to  be  considered  as  a  certificate,  still  there  had  been  no 
enrolment  of  it  in  the  court  of  quarter  seuians  as  required 
by  that  section  ;  thirdly^  that  if  both  the  former  objec- 
tions should  be  decided  in  fiivour  of  the  plaintL9>  the 
justices  had  not  made  a  new  way  to  answer  to  the  old 
road)  because,  though  it  ultimately  led  to  the  same  place, 
yet  it  was  partly  through  an  old  road  which  was  before, 
open  to  the  public.    In  support  of  the  last  objection,  he 
cited  Welch  v.  Nash  (*),  where  the  court  oi  King's  Bench 
held  that,  under  this  section  of  the  act,  it  was  not  suf- 
ficient that  the  old  road  should  have  been  widened^  so  as 
to  answer  the  purpose  of  a  new  road.  Lord  Ellenborough 
observing  that  the  whole  section  contemplated  that  a  new 


ia)  That  section,  after  enacting  "  that  highways^  &c.  may  be 
"  turned  by  the  justices  at  their  special  sessions,  with  the  consent 
"  of  the  owners  of  the  lands,  if  the  new  ways  be  more  convenient 
*'  to  the  public,  and  that  the  old  ways  may  be  stopped  up  and  in« 
"  closed,**  provides  further,  that  '*  no  such  inclosure  or  stoppage 
*'  shall  be  made  until  such  new  ways  shall  be  completed  and  put 
**  Into  good  condition  and  repair,  and  so  certified  by  two  justices  of 
''  the  peace  upon  view  thereof;  which  certificate  shall  be  returned 
"  to  the  clerk  of  the  peace,  and  by  him  enrolled  among  the  records 
'•  of  the  court  of  quarter  sessions." 

{h)  8  East,  994. 
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1814*         highway  was  to  be  made  instead  of  the  old  one ;  and  that 

^   p'^'^H    u   *^®  magistrates  could  only  order  the  old  way  to  be  stopped 

o.  up,  on  condition  that  a  new  way  had  been  made  and  pat 

Pbnnyfeatrbr  .    ^  -,^^-,^  ^^^^ 
m  a  proper  state* 

Mr.  Serjt.  Best,  for  the  plaintiff,  contended  that  everj 

thing  had  been  done  which  the  act  required.     Firsts  as 

to  the  certificate ;  the  recital  of  the  order  of  the  15 A 

June,  he  said,  not  only  contained  in  effect  the  certificate 

prescribed,  but  it  was  the  very  form  which  was  contained 

.  in  the  table  of  forms,  No.  1 8,  which  was  the  f(^pn  of  an 

order  for  stopping  up  old  highways.     There  was  no 

form  of  a  certificate  specified  for  the  order  for  diverting 

and  turning  an  old  way.     Secondly^  he  insisted  that  the 

act,  in  directing  that  the  certificate  should  be  enrolled 

among  the  records  of  the  quarter  sessions,  did  not  mean 

that  a  transcript  of  the  order  should  be  enrolled,  but  that 

the  roll  itself  should  be  taken  and  put  among  the  records. 

He  compare4  it  to  the  case  of  bargain  and  sale  of  lands  (a), 

except  that  there  the  deed  itself  is  wanted,  and  therefore 

it  is  taken  away;   in  the  present  instance,  it  was  not 

wanted,  and  therefore  it  was  left  with  the  clerk  of  the 

peace.    There  were  many  acts,  he  said,  which  required 

the  orders  of  justices  to  be  enrolled  in  the  court  of  quarter 

sessions,  and  they  were  all  enrolled  in  this  way  ;  unless, 

therefore,  the  defendant  could  adduce  some  authority, 

the  court  would  hesitate  before  they  gave   a   decision 

which  would  overturn  almost  every  order  of  the  court  of 

quarter  sesstcns.     7  hirdlyy  he  admitted  that  there  must 

be  a  new  way  made,  according  to  the  decision  in  W'elch  v. 

Nasb.    But  in  that  case,  there  was  no  new  way,  the  old 

road  was  not  turned,  nor  even  widened  all  the  way; 


(a)  Which,  by  stat.  rj  Hen,  8.  c.  l6.  must  be  by  indenture  scaled 
and  enrolled  in  one  uf  the  couru  of  record  at  Westminster,  or  before 
the  oMtof  rottUtrum  and  two  justices  of  the  peace  of  the  county  iu 
which  the  lands  lie. 
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though  if  it  had  been  so  widened,  that  would  not  have  1814. 

been  sufficient.     Here,  on  the  contrary,  there  was  a  new   ,^   ■i^'^'^ 

'  '  DePontbieu 

road,  because  it  was  carried  over  the  lands  of  a  person  v, 

where  the  public  had  no  right  of  way  before;  and  the  "^'^^^^^ther 
justices  had  said  that  they  had  given  a  more  commodious 
way  to  the  public. 

The  SoUcitor^Generali  contri,  insisted  as  to  the  Jlrst  ob- 
jection, that  there  should  have  been  an  express  certificate, 
and  not  a  mere  recital  in  the  order.     It  did  not  follow 
that,  because  the  act  did  not  give  the  exact  form  for  each 
case,  the  party  should  not  be  obliged  to  return  a  certifi- 
cate when  required ;  it  was,  he  said,  an  instrument  of 
great  importance. — Secondly^  the  enrolling  proceedings, 
he  said,  was  a  very  different  thing  from  filing  them; 
many  things  were  filed  which  were  not  enrolled.     An 
instrument  did  not  become  matter  of  record  by  being 
filed,  but  by  being  enrolled.     With  regard  to  the  crown, 
ibr  instance,  it  would  not  be  sufiicient  to  leave  the  record 
in  th^  ofiEice  of  the  court ;  but  there  must  be  an  actual 
enrolment  of  it ;  that  is,  it  must  be  made  matter  o^  re- 
cord.   As  to  the  bargain  and  sale  of  lands,  it  was  evident, 
he  said,  that  the  enrolment  was  distinct  firom  the  original 
instnmient,  because  by  stat.  27  Hen,  8.  c.  16.,  the  enrol* 
ment  was  to  be  made  within  six  months  after  the  date  of 
the  indenture ;  and  it  had  been  decided  that  the  enrol- 
ment must  be  on  parchment.    If  the  act  had  only  in- 
tended the  certificate  to  be  carried  to  the  clerk  of  the 
peace,  it  would  not  have  proceeded  to  say  that  it  must  be 
enrolled.     A  person  would  have  a  right  to  insist  on  the 
act  being  .complied  with,  in  order  that  he  might  know, 
who  he  was  to  indict,  if  the  road  should  be  out  of  repair* 
Thirdly,  the  case  of  Welch  v.  Nash  had  decided  that, 
under  this  act,  an  old  way  could  not  be  stopped  up, 
unless  a  new  way  were  set  out  as  a  compensation  for  it ; 
the  new  road  must  go  to  the  same  place  as  the  old.    It 

VOL.  I.  T 
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1814.  could  not  therefore  be  contended  that^  if  the  new  way 


Db  Ponthieu    ^*^  °^^  2^  ^^  whole  length  of  the  old,  the  act  had  been 
o.  complied  with.    Now  the  new  road  did  not  go  to  the 

mont  laftii  which  was  a  carriage  road,  and  perhaps  not  so 
convenient  for  foot  passengers  as  a  footway.  As  far  as 
the  new  road  went  over  the  land  of  W.  jUder,  he  admit- 
ted that  there  had  been  a  compensation.  One  object  of 
the  act  was,  that  the  public  should  not  be  deprived  of  a 
road,  without  having  one  in  return  which  no  me  could 
dispute :  Suppose  part  of  Claremmi  lane  were  not  a  public 
way.  If  this  doctrine  could  be  supported,  a  foot  way  of  100 
yards  might  be  substituted  by  another  of  one  foot,  mide 
up  with  a  road  over  which  the  public  had  a  right  of  passing 
before.  [Mr  Justice  Heati^^^Is  not  this  matter  of  ap- 
peal ?]  If  it  had  been  a  question  of  ammo£ous  or  nft 
eommodioui,  he  admitted  it  would  have  been  matter  of  ap* 
peal.  But  he  contended  that  a  road  had  not  been  given 
in  lieu  of  th^t  which  had  been  taken  away  $  and  that  the 
public  had  a  right  to  expect  one  entire  new  way  to  the 
place  to  which  they  went  by  the  old  road. 

Lord  Chief  Justice  Gibbs. — The  courts  have  con- 
sidered that  this  act  gave  the  magistrates  a  new  jttrisdic* 
tion,  and  they  have  taken  care  that  the  magbtrates  do 
not  exceed  the  limits  of  it;  and  they  have  trusted  to  the 
integrity  of  the  magistrates  as  to  those  things,  which  ha?e 
been  left  to  their  discretion.  There  are  three  objections 
made  by  the  defendant  in  this' case.  As  to  the  J!rst,  I  am 
of  opinion,  looking  at  these  orders,  that  what  is  prescribed 
bythe  act  has  been  done ;  that^  is,  two  justices  have  cer- 
^  tified  that  the  new  way  was  in  good  condition  and  repair. 
Secondly y  as  to  the  objection  that  the  certificate  should 
have  been  enrolled,  there  are  two  answers  to  that,  the 
last  of  which  is  quite  conclusive;  the  one  is,  that  it  is  very 
doubtful  whether  the  act  meant  any  thing  more  than  that 
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the  certificate  should  be  placed  amongst  the  records.    I  1814. 

think  that  is  sufficient.   But  at  all  events  the  statute  is  only   ^  t^'^^ 

'    Ije  Ponthibu  - 
directory ;  and  it  is  impossible  to  say  that  the  neglect  of  v. 

die  derk  of  the  peace  #ould  msdcc  those  who  travel  the  ^kw»y'»athir 
road  trespassers.  Thirdly ^  it  is  contended  that  a  road  has 
been  taken  away  to  which  the  public  had  confessedly  a 
right,  and  they  are  therefore  entitled  to  have  one  in  re- 
turn, to  which  they  diall  have  an  equal  right ;  not  a  road 
pardy  over  the  land  of  another,  and  partly  through  an 
old  road,^ut  the  order  of  justices  must  give  an  entirely 
new  road.  I  do  not  think  that  the  act  had  any  such  in-> 
tention,  but  that  if  the  public  be  carried  to  the  point  of 
destination,  partly  by  a  new  road  and  partly  by  an  old  one, 
the  meaning  of  the  act  has  been  complied  with,  and  the 
magistrates  were  justified  in  shutting  up  the  old  way.  I 
am  of  opinion,  therefore,  that  all  the  objections  are  over« 
ruled. 
Pit  Curi0my 

Judgment  for  the  plaintiff. 


sdWN  and  others  v.  CRBWE.  .     Wednesday, 

June  82. 

Mb.  Sefjt.  Onslow  moved  in  last  term  for  leave  to  sue  On  motion  for 
f.      .  11  r  ^i_     J  i?  ^  J    leave  to  issue  a 

out  a  dutrtngas  to  compel  the  appearance  or  the  detend-  ^trin^at  under 

ant  in  this  cause,  on  an  affidavit,  which  stated  it  to  be  the  »^^-  ^^  p*'-  3* 

.  c.  1S4,  the  par^ 

belief  ef  the  plaintiff's  attorney,  that  the  defendant  had  moving  must 

absconded  to  avoid  being  served  with  process;  without  J^'^^^  thcfc 

stating  the  groimds  of  such  belief  (a).   The  Chief  Justice,  fendant  absoondi 

on  that  occasion,  pbserved  that  there  had  arisen  a  little  ^r^S*t  ith  p?o- 

_  cess  5  and  also  hit 

.  reason  for  BQch 

(a)  By  aUt.  61  Geo.  3.  c.  124.  t.  S.,  it  is  enacted^  *'  that  no  writ  belief. 
"  of  duirinsas  shall  issue  for  default  of  appearance,  but  the  defend- 
"  ant  shall  be  personally  served  with  the  samSK>ns  or  attachxneni, 

T  2 
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Down 

V, 

Crewr.' 
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confusion  on  this  subject.  The  court  had  said  that  thej 
would  not  grant  a  distringasy  except  upon  an  affidavit 
which  stated  that  the  party  believed  the  defendant  to  have 
absconded  {a).  An  impression  had  been  received  from 
that  resolution,  that  if  there  were  that  afiidavit,  that  was 
all  that  was  necessary.  The  rule,  however,  his  lordship 
took  to  be,  that  the  affidavit  must  state  both  a  belief  that 
the  defendant  absconded,  and  also  the  ground  on  which 
that  belief  was  supported.  The  rule  was  accordingly 
then  refused ;  and  on  this  day,  on  Mr.  Serjt.  Omhws 
producing  an  affidavit  shaped  according  to  his  lordship's 
direction,  the  court 

Granted  the  rule. 


"  with  a  notice  of  the  meaning  thereof.  But  if  it  shall  appear  to 
"the  satisfaction  of  th&  court  that  the  defendant  could  not  be  so 
"  personally  served >  and  that  such  process  had  been  duly  executed 
"  at  the  dwelling-house  or  place  ot  abode  of  such  defendant,  the 
"  plaintiff,  by  leave  of  the  court,  may  sue  out  a  writ  of  distringas 
**  to  compel  the  appearance  of  such  defendant.  And  if  the  defend- 
**  ant  do  not  appear  at  the  return  of  such  dislringoM,  the  plaintiff 
*'  may  proceed  as  if  he  had  appeared." 

(a)  Mr.  Serjt.  Best  moved  for  a  distringas  in  the  last  term,  eo 
ah  affidavit  which  stated  that  the  officer  had  received  back  the  writ 
which  had  been  served  on  the  defendant,  in  a  letter  acknowledging 
the  receipt  of  it,  but  which  affidavit  did  not  state  a  belief  that  the 
defendant  had  absconded :  The  Chief  Justict  then  said  that  the  ap- 
plication was  made  on  a  ground  which  was  not  within  the  statute ; 
that  act  having  been  passed  to  prevent  writs  of  distringas  from  being 
issued  without  previous  application  to,  and  a  rule  by,  the  court  Ibr 
that  purpose,  except  where  the  jiarhr  had  heen  actually  served  -,  on 
•these  applications,  the  court  requirea  the  affidavit  to  state  st^elief  of 
the  defendant*9  absconding :  in  the  case  then  before  the  court,  the 
affidavit  stated  that  he  had  been  actually  served.  If  so,  the  plaintiff 
might  proceed  and  enter  an  appearance  at  his  peril ;  but  there  was 
no  ground  for  issuing  a  distringas. 
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CROFT  V.  PITMAN.  Wednesday, 

'June  22. 

The  Solicitor^General  shewed  cause  against  a  rule  which  A  person  rents 
,     ,  ,  t      •       «»!»«■«.       *-  ,*.  1       a  counting  house 

had  been  obtamed  by  Mr.  Serjt.  Lens^  caUing  on  the  in  tlie  city  of 

plaintiff  to  shew  cause  why  the  defendant  should  not  ^p«^o»  jointly 
*  ^  '  ^  ,  with  anoihcrper- 

enter  a  suggestion  on  the  roll^  that  he  was  resident  in  the  son,  and  receives 

city  of  London,  and  that  the  debt  was  under  <£ 5,  by  ^,ifbusin«s/"' 
virtue  of  stat,  39  and  40  Geo.  3.  c.  104.  (local  act).     The  Held  that  he 
facts  were  that  the  defendant  slept  and  resided  in  South-  jurisdiction  of  \ 
ivarhy   where  he   carried    on    the   business    of  a  coal-  the  court  of  re- 
merchantj  but  rented  the  half  of  a  counting-house  in  the  Jf  Zondcn, 
city  of  London,  for  the  purpose  of  receiving  orders^  and  though  he  sleep 
occasionally  transacting  other  business.     He  cited  Gray  Southwarh 
V.  Codt{a),  where  the  court  of  King* s  Bench  held  that  a 
market  gardener,  who  rented  a  stand  and  shed  in  Fleet- 
tnarkit,  which  he  occupied  three  times  a  week  only,  was 
not  within  the  meaning  of  the  act.     He  also  cited  Miller 
V.  Williams  (i),  in  which  Lord  Ellenborough  held  that 
where  a  man's  residence  was  out  of  the  jurisdiction  of  the 
court  of  requests,  his  occasionally  underwriting  at  Lloyi*s, 
where  he  had  a  seat,  did  not  subject  him  to  that  jurisdic- 
tion.   So  in  Skinner  v.  Davis  (r)  this  court  decided  that 
a  person  plying  as  a  porter  in  the  city  of  London,  and  re- 
sorting to  a  house  of  call  there,  but  not  lodging  in  the 
city,  was  not  within  the  act. 

LordChiefJusticeGiBBS.— It  has  been  enacted  (rf)that ' 
a  person  renting  a  shop  or  stall  shall  be  within  the  juris- 
diction, and  I  cannot  distinguish  betWeen  the  case  of  at  man 
renting  it  by  himself,  and  with  another  person.  In  the 
present  case,  the  defendant's  interest  always  remains ;  it  is 
therefore  distinguishable  from  the  case  of  Gray  v.  Cook,  . 

(a)  8  East.  336. {h)  5  Esp.  Rep.  \Q (c)  2  Taun.  I96. 

id)  By  14  Geo.  2.  c.  JO. 
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1814.  Mr.  Justice  Dallas. — He  receives  orders  at  his  cornit- 

^T^  ing-house ;  and  if  so,  he  must  be  said  to  carry  on  his 

V.  business  there. 

•  Mr.  Justice  Heath  and  Mr.  Justice  Chambke  con- 

curring, 

>  Rule  absolute. 


vacauoD. 


Wednesday,      The  TLiVQ  V.  the  SHBRIFF  of  MiDDLBSBZ,  in  a  cause  of 
June  22.  THOMPSON  V.  POWSL^. 

mSm  a^wSr,  *""    It  appeared  by  the  affidavits  in  this  case,  that  the  sheriff 
issued  out  of  this  was  served  with  a  rule  to  return  a  writ  of  capias  ad  re- 
Ya^!io?,t'"   J/w«faiiiaw,whichisafourdayrule,onthe2^ 
shcriffmustfileit  EasUr  term  ended  on  the  23d  of  May,  so  that  the  last 
at  the  return,  and      -    ,      -         ,  •     j  •       i_  •  rrit.      i_    -tf 

cannot  wait  till     of  the  four  days  expured.  m  the  vacation.    The  sheritf, 

theensuingterm;  conceiving  that  he  vntt  not  bound  to  file  a  returned 
office  being  writ  in  the  vacation,  filed  it  at  the  opening  of  the  court, 

sin""*  *^*  on  the  first  day  of  the  present  term,  on  i^ch  day  the 
plaintiff  moved  for  an  attachment  against  him  for  not  re- 
turning the  writ  pursuant  to  the  rule. 

Mr.  Seijt.  Best,  on  a  former  day,  obtained  a  rule  msi 
to  set  aside  this  atcachment,  on  the  authority  of  Tie  King 
V.  The  Ster^  vf  Berkshire  (a),  where  the  court  of  King's 
Bench  held  that  if  a  writ  of  fieri  fadas  expire  in  the  vao^ 
tion,  the  sheriff  need  not  return  it  till  the  first  day  of 
the  ensuing  term,  and  has  the  whole  of  that  d^y  to  file 
it  in. 

Mr.  Seijt.  Vaughan  now  shewed  cause  against  the  rule, 
and  said  that  the  practice  of  the  Kin^s  Bench  was  dif- 

*"  '       -^ — J 

(a)  b  East.  386. 
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ferent  from  that  of  the  Common  Pleas ;  and  on  agpeal  to  1814. 

theofficersofthe  court,  Mr.  SecondaryGrij^^  said  that,      rp  ^*^ 
when  the  rule  expu^  m  vacation,  the  Common  Pleas  v. 

office  being  in  the  Temple,  and  open  all  the  vacation,  he  qTmidSlemx. 
apprehended  that  a  party  was  entitled  lo  his  attachment 
on  the  first  day  of  the  ensuing  term. 

Mtw  Serjt.  Bestf  coniriy  urged  the  inconvoiience  and 
confusion  which  would  arise  from  introducing  a  practice 
into  this  court,  different  from  that  of  the  K4h^s  Bench. 
The  writs,  he  said,  were  supposed  to  be  returned  into  the 
court,  and  the  sheriff  was  supposed  to  have  aQ  office  in 
court  for  the  purpose  of  returning  them;  how  then  could 
they  be  returned  except  in  term  time  ?  The  case  of  The 
Sher^  of  Berkshire  had  been  decided  on  principle,  and  if 
that  dediion  were  correct,  the  rule  must  be  the  same  in 
this  court. 

Lord  Chief  Justice  Gibbs. — ^The  rule  on  which  the 
case  of  the  Sheriff  of  Berkshire  was  decided  is  not  the  rule 
which  is  now  in  question.  The  rule  which  must  govern 
this  case  is  that  of  8  Geo.  \.  by  which  the  sheriff  is  to 
return  the  writ  in  four  days.  If  he  cannot  do  that,  by 
reason  of  the  four  days  exjnring  in  vacation,  he  must 
return  it  on  the  first  day  of  the  ensuing  term }  but  if  he 
can  do  it  in  vacation,  and  do  not,  he  will  be  in  contempt. 
Now  in  this  court  the  office  is  open  in  vacation;  it  is  not 
open  in  the  Kin^s  Bench  except  in  term  time.  The 
Kinf^s  Bench,  therefore,  differs  from  this  court,  not  be- 
cause they  go  on  difierent  principles,  but  because  this 
court  can  do  what  the  former  cannot. 

The  rule  would  accordingly  have  been  discharged ; 
but  the  writ  having  been  actually  returned,  and 
no  trial  having  been  lost,  the  court  set  aside 
the  attachment,  on  payment  of  costs. 
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Saturday, 
June  25. 


In  the  notice  to 
appear  required 
by  6  Geo.  2. 
c.  27.  s.  1 .  to  be 
written  at  the 
bottom  of  the 
copy  o^  process 
sensed  on  the   . 
iiefeiidant,  the 
year,  as  well  as 
the  day  of  the 
month,  must  be 
in  words  at 
length.] 


ROOANV.  LEE. 

jVIr.  Serjt*  Vaughan^  on  a  former  day^  obtained  a 
rule  to  shew  cause^  why  the  proceedings  in  this  action 
should  not  be  set  aside  for  irregularity,  on  the  ground 
that  the  year  of  our  Lord^  in  the  notice  to  appear,  at  the 
bottom  of  the  writ  of  capias^  was  in  figures  instead  of 
words  at  length  (a). 

Mr.  Serjt.  Pell^  on  a  subsequent  day,  shewed  cause, 
and  contended  firsty  that  it  was  not  necessary  to  state 
the  year  at  all,  on  the  authority  of  Elliot  v.  Parrot  fb]^ 
where  on  the  copy  of  the  capias  was  a  notice  subscribed 
to  appear  at  the  return,  being  the  26th  of  Jun^,  without 
the  year;  and  the  court  held  that  that  was  sufficient, 
exploding  the  former  doctrine  on  the  subject.  The 
objection  here,  then,  was,  that  that  which,  by  the  case 
cited,  was  unnecessary  to  be  stated  at  all,  had  been 
stated  in  figures.  But,  secondly ^  if  it  were  necessary  to  be 
inserted,  he  contended  that  it  was  sufiicient  to  state  it  in 
figures.  He  distinguished  this  from  thfe  case  of  Piners 
V.  Hudson  (c)f  because  there,  the  day  of  the  month  was 
in  figures.   In  Steel  v.  Campbell  (rf),  this  court  refused 


(a)  Bj^stat.  5  Geo.  2.  c.  2?.  J.  1.  It  is  enacted  "  That  the  writ, 
"  process,  declaratiou,  and  all  other  proceedings,  shall  be  in 
«*  jSnglish,  and  written  in  words  at  length/'  and  hy  the  4th  section, 
•'  That  upon  every  copy  of  such  process  to  be  served  upon  any 
*•  defendant,  shall  be  written  in  like  manner,  in  English,  notice  to 
*'  the  eflFect  following:  A,  J5.  You  are  served  with  ttiis  process,  to 
*'  the  intent  that  you  may  by  your  attorney  appear  in  his  majesty's 
«'  court  of  ,  at  the  return  thereof,  being  the  day  of 

"  ;  in  order  to  your  defence  in  this  action.** 

(h)  Barnet,  4«5. (c)  1  iJf.  &5.  IIQ (.d)  I  Taun.  424. 
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to  set  aside  the  proceedings,  on  the  ground  that  the  isi^. 

notice  at  the  foot  of  the  process  required  the  defendant        ,  ^^^^'^^^ 
to  appear  on  a  return  day  in  an  impossible  year.    That  «. 

case,  though  not  exactly  similar  to  the  present,  at  least  !-£«• 

proved  that  where  the  year  was  not  stated  so  as  to 
mislead  the  defendant,  it  was  immaterial  how  it  was 
stated. 

Mr  Serjt.  Faughan^  coniri,^  insisted  that,  both  from  the 
language  of  the  statute,  and  on  authority,  the  objection 
was  fatal.    The  first  section  of  the  act  required  that  the 
process  should  be  in  words  at  length;  the  fourth  section 
enacted  that  the  notice  should  be  written  in  like  manner ; 
and  these  words  could  have  no  other  meaning,  but  that 
the  notice  should  also  be  vrritten  in  words  at  length* 
'  There  was  a  wide  difference,  he  said,  between  putting 
no  year  at  all,  and  inserting  it  not  conformably  to  the 
statute.      Many  things  which,  in  pleading,  were  not 
necessary  to  be  introduced,  must,  if  inserted,  be  conform- 
able to  the  rules  of  pleading.    Neithei;  E/Iiot  y.  Parrot, 
nor  Steel  v.  CampteU,  he  said,  were  applicable  to  the  pre- 
sent case;  or  if  they  were,  they  had  been  decided  pre- 
viously to  that  of  Pinero  v.  Hudson.    But  he  mentioned  a 
case  of  WUliams  v.  Jay,  which  had  lately  been  decided   ' 
in  the  Kin^s  Bench,  which  was  exactly  in  point.  •  The 
court  took  time  to  enquire  into  the  circumstances  of  this 
case9  ^xiA  on  this  day 

Lord  Chief  Justice  Gibbs  delivered  ^e  opinion  of  the 
court. — The  case  which  has  been  cited  as  having  been 
decided  in  this  court,  did  not  turn  on  the  point  which  is 
now  in  question.  We  have  been  favoured  urith  a  note 
of  Williams  v.  Jay  [a),  in  which  the  court  of  King^s 


(a)  Hil  54  Geo,  3. 
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KOGAN 

V* 
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B^ncb  held  that  the  year,  as  well  as  the  monthj  most  be 
in  words  at  length,  and  that  the  service  of  the  process 
was  bad,  unless  it  were  so.    Indeed,  in  every  view  of  the 
casey  supposing  that  the  day  of  the  month  must  be  at  foU 
length,  the  year  ought  to  be  so  likewise.    As  to  the 
statute,  it  does  not  follow  that,  because  the  year  b  not' 
particularly  mentioned,  it  was  not  intended  to  be  at  length, 
as  well  as  the  day  of  the  month;  at  all  events  it  b  doubtful, 
for  there  is  a  blank  left  in  the  statute  for  the  whole  of  the 
date.    But  ewen  if  the  statute  did  not  require  the  year  to 
be  stated,  yet  if  the  party  chuse  to  insert  it,  it  must 
be  inserted  at  full  length*    Both  on  principle^  'ixeretorey 
and  on  authority,  we  are  of  opinion  that  the  service  must 
be  set  aside. 

Rule  absolute. 


Monday, 
June  S7« 

Where  a  defend- 
ant is  held  to 
bail  on  a  writ 
issued  against 
himself  and 
another,  and  the 
plaintiff  declares 
against  one  only* 
the  court  will 
set  aside  the 
declaration  and 
subsequent  pro- 
feedings. 


JONGE  V.  If  URRAT  and  another. 

M^*  Serjt.  Vaugban^  on  a  former  day  in  thb  tenni      < 
obtained  a  rule  msi  to  set  aside  the  declaration  and  pro*  ^m 
ceedings  in  thb  cause  for  irregtdarity,  on  the  ground  that  ^ 
the  defendant  had  been  arrested  and  held  to  t»il  on  a 
writ  of  capias  ad  responJendum,  issaed.  agstinst  the  de- 
fendant and  one  /SK  N.  if.,  and  that  a  declaration  lud 
been  delivered  against   the  defendant  Murraj  aloniv      | 
no  process  of  outlawry  having  issued  against  the  said 
W.  N.  H. 

Mr.  Seijt.  Best  now  shewed  cause  against  the  nile,.and 
contended  that  a  variance  between  the  writ  and  decla- 
ration was  the  subject  of  plea  in  abatement,  and  not  of 
motion }  or,  at  least,  that  the. application  should  have 
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been  to  set  the  defendant  at  large,  on  filing  common 
bail.  Ke  cited  Siding  v.  Mure  (a\  where  an  original 
writ  was  sued  out  against  three,  as  surviving  partners  of  a 
fourth,  with  another  set  of  counts  against  them  in  their 
own  right :  One  of  the  defendants  was  held  to  bail  for 
money  received  hj  the  four  partners.  The  declaration 
was  against  the  three  defendants,  without  saying  that 
they  were  the  surviving  partners  of  the  fourth.  The  court 
r^sed  to  set  aside  the  proceedings  for  irregularity,  but 
permitted  an  exoneretur  to  be  entered  on  the  bail- 
piece. 

Lord  Chief  Justice  Gxbbs. — ^In  that  case,  the  fourth 
partner  was  never  made  a  defendant ;  and  the  objection 
was  that  the  proce^  was  against  three,  as  surviving  part- 
ners, imd  that  the  declaration  was  agsdnst  them  in  theis 
own  right.  The  ground  on  which  we  granted  the  rule  niH 
in  the  present  case  was,  that  one  had  been  made  a  de- 
fendant in  the  writ,  who  had  not  been  declared  against, 
and  that  the  plaintiff  could  not  sue  out  bailable  process 
against  two,  and  declare  against  one  only;  indeed  there 
is  no  case  where  that  has  been  permitted,  unless  one  of 
.the 'defendants  have  been  outlawed.  In  dayman  v. 
JEland  (6),  this  court  set  aside  the  declaration,  after  the 
defendant  had  taken  it  out  of  the  office,  on  this  ground* 
And  the  court  of  King^s  Bencb  did  the  same  thing  in 
JItoss  V.  Birch  (c). 


1814. 


JoVGg 
V. 

Murray. 


Per  Curiam^ 


Rule  absolute. 


(a)  6  T.  R.  3e8.----(t)  t  N.  R.  8«» — ^(c)  §  T.R,  129. 
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Monday,  , 

Junes?.  CONNOR  V.  SMITH. 

By  charter-party,  This  was  an  action  of  covenant  on  a  charter-party,  made 
the  freighter  CO-  '^      ' 

Veoantswith  the   the  18th  ofNov.  1809,  betweenthe  plaint  iffof  the  one  partf 

cllrgo'at^oji!,    ^^  *«  defendant  on  the  other,  by  which  the  plaintiff,  as 

and  to  dispatch     owner  of  the  ship  NimUe,  covenanted  with  the  defendant* 

first^convoy  for  *  ^  freighter  thereof,  that  the  vessel,  having  received  her 

England,  within  cargo,  should  sail  with  the  first  convoy  bound  for  Oportc:-  ' 
fourteen  working  _,       ,      .        ,.    ,  ,,  ,  ,       *      \.     , 

days  after  she  is    That  having  discharged  her  cargo  there,  she  should  take 

"tv^he  ^^'      •    ^"  board  from  the  freighter,  or  his  correspondents,  a  fiiU 

It  is  also  agreed,    and  complete  cargo  of  wine  and  t:ork;  and  being  so 

majfeuSt'  ^<^^^^^f  and  afterwards  dispatched,  should  proceed  with 

ship,  for  loading,  the  first  convoy  that  should  sail  from  Oporto  for  England^ 

ning  days  after     fourteen  working  days  after  the  said  vessel  should  be 

the  fourteen,        ready  to  take  on  board  her  cargo  to  the  port  of  London, 

paying  for  the  o  * 

fifteen  at  a  cer-     On  the  Other  hand,  the  defendant,  as  freighter,  cove- 

fimcomro  ^^f  nanted  with  the  plaintiff,  among  other  things,  to  ship  a 

after  the  expira-  cargo  of  wine  and  cork  on  board  at  Oporto^  and  to  dis- 

teen  days  \nd  ^'  P^tch  the  vessel  with  tjie  first  convoy  for  England^  within 

before  the  end  fourteen  working  days  after  the  vessel  should  be  ready  to 

Held,  that  the"  receive  her  cargo.   And  it  was  thereby  declared  and  agreed 

covenant  to  sail    that  it  should  be  lawful  for  the  freighter  to  detain  the  vcs- 
wilh  the  first  ,   ^     ,      ,.        ,  ^  r  ,  .       , 

convoy  is  re-        sel,  for  loading  the  cargo  at  Oporto^  fourteen  working  days, 

stncted  by  the      jf  required,  to  commencie  from  the  day  after  notice  given 
the  fifteen  days ;  that  the  vessel  was  ready  to  take  in  her  cargo ;  and  also 
i£it' he^dcfend-    ^°  detain  the  vessel  fifteen  running  days  more  on  demur- 
ant  is  not  liable    rage,  if  required,  paying  therefore  at  the  rate  of  four 
detention  after     guinea§  per  day.    The  defendant  suffered  judgment  to 
the  fifteen  days,    go  by  default,  and  on  the  execution  of  the  writ  of  in- 
quiry, it  was  proved  that  the  ship  arrived  at  Oporto  on  the 
20th  of  January  1810,  and  completed  her  unloading  on 
the  2d  of  February  following,  when  the  plaintiff  gave 
notice  to  the  defendant's  agents,  that  he  was  ready  to  re 
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ccive  his  cargo  under  the* charter-party: — ^That  the  first  1814, 

convoy  after  that  notice  sailed  on  the  23d  of  February^        Comnor 
before  which  time  the  fourteen  working  days  mentioned  in  v. 

the  charter-party,  exclusive  of  four  holidays,  had  elapsed: 
That  the  defendant's  agents  did  not  begin  to  load  till 
Marcby  and  that  the  cargo  was  not  completed  till  the 
14th  of  Jpril  following :  That  the  next  convoy,  after 
that  of  the  23d  of  February^  sailed  on  the  16th  of  Aprtly 
and  that  the  shTp  sailed  with  that  convoy. — ^The  plaintiff 
•  sought  to  recover  the  fifteen  running  days,  at  the  rate  of 
four  guineas  per  day ;  and  also  damages  for  thirty-eight 
days'  detention  of  the  ship ;  being  from  the  7th  of  Marcb^ 
on  which  day  the  fifteen  running  days  expired,  up  to  the   • 
14th  of  Jpril^  when  the  vessel  completed  her  loading ; 
making  in  all  the  sum  of  «£222:  12/ :  A  verdict  was  taken 
for  that  amount,  by  the  consent  of  both  parties,  subject  to 
be  reduced,  if  the  court  should  see  fit  to  do  so. 

Mr.  Serjt.  B«/,  accordingly,  on  a  former  day  in  this 
term,  moved  that  th^  damages  should  be  reduced  from 
i^222:  I2x,  to  the  sum  of  «£6S,  being  the  amount  of 
the  demurrage  for  the  fifteen  days,  at  the  rate  of  four 
guineas  per  day.  He  contended  that,  as  the  plaintiff 
had  a  right  to  detain  the  ship  fifteen  days  after  the  four- 
teen running  days,  provided  he  paid  the  stipulated  sum, 
the  clause  in  the  chaity-party,  by  which  the  ship  was  to 
sail  with  the  first  convoy,  must  be  considered  as  quali- 
fied by  that  right,  and  the  plaintiff,  therefore,  had  sus- 
taioed  ao  actual  damage  by  the  detention.  A  rule  nisi 
being  granted^ 

Mr.  Serjt.  Vaugban  was  now  to  have  shewn  cause,  but 
the  court  were  unanimously  of  opinion  that  the  covenant 
to  sail  with  the  first  convoy  was  restricted  by  the  sub- 
sequent agreement,  that  the  defendant  should  be  at 
liberty  to  detain  the  ship  fifteen  running  days,  and  that 
the  defendant  was  therefore  entitled  to  twenty-nine 
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dayt  in  all,  pxying  fetir  guineas  per  day  for  the  last 
fifteen. 

Ride  absolute  to  reduce  the  verdict 


Tuesday, 
June  26. 

Where  a  writ  of 
error  is  sued  out 
before  final  judg« 
ment,  the  four 
days  for  putting 
in  nail  in  error, 
are  to  be  reck- 
oned from  the 
time  when  the 
taxation  of  costs 
is  completed  bj 
the  insertion 
•f  the  sum. 


BLACKBURN  V.  KTMER. 

The  SMckw-'Generaly  on  a  former  day  in  this  tenui 
obtained  a  nde  msi  to  set  aside  the  writ  of  execution, 
which  had  been  issued  in  this  cause,  for  irregularity, 
with  costs,  on  the  ground  that  it  had  been  issued  pend- 
ing a  writ  of  error.  -  It  appeared  that  the  writ  of  error 
had  been  issued  returnable  in  this  term ;  that  on  the 
10th  of  June^  the  prothonotary  commenced  the  taxsdcm 
of  the  plaintiff's  costs  in  the  original  action,  and  delivered 
the  bill  thereof  to  the  plaintiff's  attorney  (0);  that  on 
the  same  day,  a  copy  of  the  allowance  of  the  writ  of 
error  was  served  on  the  plaintiff's  attorney ;  that  on  the 
ISth  of  June^  the  defendant's  attorney  agreed  with  the 
plaintiff's  attorney  on  the  amount  of  the  costs,  and  pn 
the  day  following  received  an  accoont  of  the  protfiono* 
tary's  allocatur  thereon ;  that  bail  in  error  were  put  in, 
and  notice  thereof  served  on  the  plaintiff's  attorney,  on 
the  l7th  of  June ;  and  that  execution  issued  gainst  the 
defendant's  goods  on  ihe  same  day.  The  question  im, 
whether  bail  in  error  had  been  put  in  in  due  time. 
The  nde  in  both  courts  is,  *'  that  no  execution  shall  be 
stayed  upon  writs  of  error,  in  cases  where  special  baO  is 


(a)  The  practice  is  for  the  prothonotary's  clerk,  at  the  com- 
mencement of  the  taxation,  to  prepare  the  prothonotaYy*s  allocatur 
of  damages  and  costs,  leaving  a  olank  for  the  amount  at  the  ktter> 
to  be  filled  up  when  that  amount  is  ascertained,  apd  dating  it  ss 
of  the  day  wntn  he  makes  this  minute. 
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feqoiredi  tinless  the  plaintiff  in  such  writ  of  error  shall,  1814. 

within  four  days  after  the  delivery  thereof,  (i,  e.  to  the     -  ""^^^^ 
derk  of  the  errors)  put  in  bail  according  to  law  (a)."  v. 

The  Chief  Justice  said  that  the  construction  of  this  rule        Kymer. 
was  that,  if  the  writ  o£  en>or  be  allowed  before  final 
judgment,  bail  must  be  put  ih  within  four  days  after 
jodgment  is  signed  {i) ;  if  after  final  judgment,  bail  must 
be  put  in  within  four  days  after  the  allocatur  (r). 

Mr«  Serjt.  Lens,  on  a  subsequent  day,  shewed  cause, 
and  contended  that  the  bail  had,  been  put  in  too  late. 
He  insisted  that  final  judgment  must  be  considered  as 
signed  at  the  time  when  the  prothonotary  commenced 
his  tai:^ition  of  costs,  which  was  on  the  10th  of  Junei 
and  that  as  the  allowance  of  the  writ  of  error  was  served 
on  the  plaintiff's  attorney  on  the  same  day,  the  four  days 
allowed  by  the  rule  had,,  on  any  view  of  the  case,  ex- 
pired before  the  l7th  of  yufie,  when  bail  were  put  in. 

The  Selicitor'Generalf  contri,  insisted  that  judgment 
could  not  be  said  to  be  finally  signed,  till  the  amount  of 
the  costs  had  been  inserted.  The  albeatur,  he  admitted, 
had  been  drawn  up,  as  far  as  it  could  be  without  putting 
in  the  sum>  on  the  10th  of  June  i  that,  however,  was  the 
most  essential  part,  for  it  was  impossible  for  the  plaintiff 
in  error  to  put  in  bail,  until  he  knew  the  sum  for  which 
his  bail  were  to  become  responsible.  He  contended, 
thereft)re,  that  final  judgment  was  not  signed  till  the  ISth 
of  yune,  when  the  amount  of  the  costs  was  inserted  $ 
that  the  bail,  having  been  put  in  within  four  days  after- 
wardsj  were  in  time  i  and  consequently  that  the  writ  of 
error  operated  as  a  supersedeas. 

•  Cur.  idv.  ult.  « 


(o)  R.  Mk.  28  Car.  9.  C.  P.  and  ffti-  36  Car.  9.  K.  B. 
(6)  Jaques  v.  Nix9n,  1  7.  R*  tld^-^^^c)  OrapaUy.  Stimpnn. 
1B.&JP.478. 
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V* 

Kymbr. 


CASKS  IN   TRINITY  TERM, 

On  this  day  the  Chief  Justice  delivered  the  opinion  of 
the  court. — ^The  question  in  this  case  reduces  itself  simply 
to  this :  When  a  writ  of  error  is  sued  out  before  finak 
judgment  signedj  what  is  to  be  considered  as  the  signing 
final  judgment  ?  On  the  one  hand  it  is  contended  that 
the  commencing  to  tax  the  costs  de  incrementoy  is  signing 
final  judgment;  on  the  other  hand  it  is  insisted  that  it  is 
not  till  the  prothonotary's  allocatur  is  completed,  by  the 
insertion  of  the  amount  of  the  costs*  The  argument 
which  was  used  in  support  of  the  latter  propositioni 
carries  great  weight  with  itj  for  if  bail  must  be  put  in 
before  the  amount  of  the  costs  be  ascertained,  the  bail 
would  not  know  the  sum  for  which  they  were  becoming 
responsible.  The  four  days,  therefore,  must  be  reckoned 
from  the  time  of  completing  the  taxation  of  costs.  There 
is  no  case  exactly  in  point,  but  the  court  of  King^s  Bench 
concur  with  us  in  our  opinion. 

Rule  absolute. 


Tuesday, 
June  S8. 

PRINCE  "'.  NICHOLSON. 
To  an  action 

executor  for         ^^  ^^  action,  which  was  against  an  executor  for  goods 

goods  sold  to  the   sold  and  delivered  to^the  testator,  the  defendant  pleaded 

fendant'  at  njit"    **^  assumpsit j  and  the  cause  was  set  down  for  trial,  at  the 

prius,  pleads  a  sittings  in  Michaelmas  term  last,  at  Guildhall.  When  the 
vicB,  puts  darrein  °  ,         .    ,     ,       i  r      i  j       j        i 

contirtuQnce  of      cause  came  on  to  be  tried,  the  defendant  tendered  a  plea 

judgment  re-  ^^*^  darrein  continuance  of  three  judgments  recovered 
of  debt  on  the  against  him,  as  executor,  in  the  same  term,  in  pleas  of 
of"tKuto^      debt,  which  were  commenced  also  in  that  term,  for 

commenced  ,   ,\  .      .  , .     i 

since  the  present  action.— On  demurrer^  held  1st.  that  it  was  no  answer  to  this  plea, 
that  the  judgment  pleaded  waa  in  a  plea,  of  debt  on  the  testator's  simple  contract; 
and  Sd.  that  the  plea  was  not  invalidated  by  the  defendant  haviDg  suffered  judgment, 
to  pass  against  him  voluntarily. 


/ 
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money  borrowed  by  the  testator  in  bis  lifetime ;  2Xid  pleni 
mlmnisttavit prater  £300,  the  amount  of  those  judgments; 

^— The  late  Lord  Chief  Justice  Mansfield,  who  tried  the 
cause)  refused  to  receivethis  plea,  and  the  jury  found  a  ver- 

'  diet  for  the  plaintiffl  In  i/f&ry  term,  the  court  set  aside 
this  verdict,  on  the  ground  that  the  judge  had  no  power  to 
refuse  the  plea,  and  that  the  defendant  could  only  avail 
himself  of  any  objection  which  he  might  make  to  the  plea, 
by  demurring  to  it  on  the  return  of  the  record  in  bank  {a). 
The  plaintiff,  accordingly,  demurred;  shewing  for  causes, 
first,  that  by  law,  an  action  of  debt  on  the  simple  cdn- 
tract  of  a  testator  or  intestate,  could  not  be  maintained 
against  the  executor  or  administrator  of  such  testator  or 
intestate  ;  and,  therefore,  that  the  judgments  [beaded  by 
the  defendant  since  the  last  continuance,  were  erroneous, 
and  such  as  the  defendant  might  and  ought  to  have  re- 
versed by  writ  of  error,  and  was  not  bound  to  satisfy: 
^nd  secondly,  that  it  appeared  by  the  plea,  that  the  suits 
in  which  the  judgments  were  supposed  to  have  been 
recovered,  were  commenced  at  a  time  subsequent  to  the 
commencement  of  the  present  suit,  and  to  the  time  of 

.  the  defendant  pleading  in  bar ;  aitil  as  the  judgments 
could  not  have  been  recovered  between  that  time  and  the 
time  of  pleading  ^i^iV  darrein  continuance,  except  by  con- 
fession, mn  sum  informatus,  or  default,  the  defendant 
must  have  suffered  these  judgments  to  pass  against  him 
toluhtarily,  or  by  fraud,  to  defeat  the  plaintiff  of  the 
present  action.  The  defendant  joined  in  demurrer,  and 
on  a  former  day  in  this  term  it  came  on  for  argument. 

Mr.  Serjt.  Pell,  in  support  of  the  first  objection,  cited 
Barry  v.  Robinson  {b\  where  this  court  decided  that  debt 
would  not  lie  against  an  administrator,  upon  a  simple 


S81 
18U. 

Prince 

v. 

Nicholson. 


(a)  See  the  report  of  this  part  of  the  case,  ant^,  p.  70, 
//O  I  ^e^  R^*  895- 

VOL.  I.  y 


-\ 
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1814.         eontfftct  of  his  mtestate,  and  where  all  the  authorities  on 


Prince 


the  subject  were  collected.  That  case^  he  said^  must 
r.  have  been  ultimately  decided  on  the  well-known  principle 

NiGBOLSOK.  Qf  la^j  tjhtat  an  exetutor  <w  administrator  was  unable  to 
wage  his  law,  as  the  testator  or  intestate  might  have 
done ;  and  that,  therefore,  it  would  be  giving  the  plaintiff 
an  advantage,  which  he  would  not  have  had  in  an  action 
against  the  intestate.  As  to  the  second  objection,  on 
which  he  principally  relied,  he  contended  that  a  judg-^ 
ment  confessed  could  at  no  time,  and  in  no  instance,  be 
*  pleaded  by  an  executor,  for  the  purpose  of  covering  assets 
.  to  the  amount  of  that  judgment.  But  after  the  executor 
had  pleaded  in  bar,  as  in  the  present  case,  it  would  be 
productive  of  the  greatest  injustice,  if  he  were  to  be 
allowed  to  plead  such  a  plea,  puis  damin  continmance* 
The  defendant  had,  by  the  general  issue,  pleaded  that 
no  cause  of  action  ever  existed}  notice  of  trial  was  given, 
and  the  parties  appeared  to  try  this  issue,  which,  if  the 
trial  had  proceeded,  he  said,  must  have  been  found  fur 
the  plaintiff.  That  plea  was  then  abandoned,  and  admitted 
to  be  without  foundation,  and  the  plaintiff  was  precluded 
from  recovering  upon  it  by  this  plea  of  judgments  con- 
fessed rince  the  last  continuance,  after  having  been  put 
to  the  trouble  and  expence  of  coming  to  trial  on  a  plea, 
which  the  defendant  must  have  known  to  have  been  false 
at  the  time  he  pleaded  it.  When  a  defendant  asked  for 
time  to  plead,  one  of  the  terms  always  was,  that  he  should 
not  confess  a  judgment :  Arguing  by  analogy,  the  defend- 
ant in  this  case,  he  said,  had  no  more  right  to  confess  a 
judgment  and  then  avail  himself  of  such  confession^  than 
if  he  had  obtained  time  to  plead.— [Mr.  Justice  JTiufiS. 
How  does  it  appear  that  these  were  not  judgments  by 
default  ?     An  executor  b  not  bound  to  defend  an  action 

^  which  is  brought  to  recover  a  fair  debt.  Supposing  these, 

theiefore,  to  have  been  fair  debts,  it  does  not  appear  that 


Prikcb 

V, 
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the  executor  has  done  any  thing  which  he  ought  ndt  to  jgU. 

have  done.]    Admitting  that  the  defendant;  in  this  case^ 
had  suffered  judgment  to  go  by  default,  he  contended 
that,  though  there  was  a  distinction  between  judgment    Nicholsom. 
by  confession  and  by  default,  inasmuch  as  in  the  former 
case  the  defendant  was  an  actor,  in  the  latter  he  was  only 
passively  a  de&ulter,  yet  the  principle  was  the  same  in 
both  cases.    He  ought  to  have  pleaded  the  pendency  of 
the  present  action.     At  all  events  the  court  would  have 
granted  the  defendant  time,  where  it  was  so  obvious  that 
there  were  several  actions  depending.    He  admitted  that 
an  executor  had  a  right  to  give  a  preference  to  one  of  . 
two  debts  of  equal  degree ;  but  the  courts,  he  said9  were 
jealous  of  such  power,  and  would  take  care  that  it  should 
not  be  exercised  to  the  prejudice  of  another  creditor. 
Some  of  the  old  cases  said  that  an  executor  might  some- 
times know  that  justice  required  one  debt  to  be  preferred 
to  another,  as  in  case  of  usury ;  but  all  such  cases  required 
that  the  preference  should  be  given  in  the  earliest  pos- 
sible stage  of  the  proceedings.     He  cited  Mr.  Serjt« 
WVson^s  edition  of  lf^intwortK*s  Law  of  Executors,  p.  145. 
in  support:  of  his  argument. 

Mr.  Serjt.  Copljj  contrk,  insisted  frst,  that  the  judg- 
B^ent  pleaded  puis  darrein  continuance  was  not  erroneous  c 
He  admitted  that  debt  would  not  lie  against  an  executor 
or  administrator,  on  the  simple  contract  of  the  testator  or 
intestate,  and  for  the  reason  given  by  the  other  side :  But 
he  contended  that  the  executor  or  administrator  must  make 
hisobjection  in  the  first  instance,  and  could  not  availhimself 
of  it  by  writ  of  error,  or  by  motion  in  arrest  of  judgment. 
He  cited  Edgecmb  v.  Dee  {a\  which  was  an  action  against 
an  administrator,  to  which  the  defendant  pleaded,  among 


(o)  Vaughan,  89- 
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1814.  othef  things,  judgments  recovered  in  pleas  of.  debt  with- 

PrTnce  ^"^  specialty ;  to  this  the  plaintiff  demurred.  It  was  there 

V.  saidy  that  the  defendant  might  have  demurredy  and  de- 

manded  judgment  of  the  writ ;  but  that  it  was  not  com- 
pulsory upon  him  to  do  so ;  and  not  having  done  so,  the 
judgment  of  the  court  was  conclusive  upon  the  executor, 
and  was  a  good  bar  to  the  plaintiff's  action.  The  subject 
was  very  friUy  discussed  in  that  case^  and  many  autho- 
rities were  cited;  10  Hen.  €•  24  b.  25  a%  Germjn  v. 
Rolls  {a) J  to  show  that,  if  the  executor  do  not  plead  in 
abatement  of  the  writ,  but  confess  the  action,  or  plead 
other  matter  which  is  found  against  him,  he  shall  have  no 
other  remedy.  In  Seaman  v.  Dee  {Jf\  Lord  Hale  held  that 
debt  upon  simple  contract  would  lie  against  an  executor, 
i/>  he  flasedi  so  Popbam  32,  and  Palmer  v.  Lawson  fcj. 
But  seccna/y,  even  if  these  judgments  were  erroneous,  at 
all  events  they  might  be  pleaded  till  reversed,  according 
to  Horsy  V.  Daniel  (d).  Thirdly^  he  contended  that  the 
defendant  had  a  right  to  pay  one  creditor  in  preference  to 
ar'jr!\er,  in  support  of  which  assertion,  he  cited  VeaUy. 
(Jitf.don  (t),  whete  it  is  said  that  if  the  recovery  be  for 
a  legal  cuuse  of  action,  it  cannot  be  said  to  be  covinous, 
altiio.-gh  it  was  by  consent,  and  with  intent  to  prevent 
aiiothei  oT  his  r^ebt.  This  doctrine,  he  said,  was-admitted 
in  TJputt  v.  W'ils  (/),  and  had  been  carried  so  far  as  to 
prevail  evcii  in  eq.iity  f^).  Fourthly^  as  to  the  necessity 
of  pleading  this  before  pleading  in  bar,  that  could  only 
be  taken  to  mean  where  the  defendant  had  had  an 
opportunity  of  so  pleading  it.  In  Paris  v.  SalkeJd  (A),  it 
was  said  that  there  was  no  difference  between  a  plea 
puis  darrAn  continuance  and  any  other  defence,  except 


(a)  Cro,  Elh.  4i5  and  459.— (i>)  Fent.  IpS. (f)  1  Xev.SOO. 

((f>   2  Lev.   ibi. — (e)   ^\t   Wm.    Jones,   9 1.   3d    resolottoo. 

(/)  1  3f.  and  S,  40?. (g)  Waring  v.  Danvers.   1  P.   Wmt. 

SQb. ih)  2  mis.  137. 
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this,  viz.  that  the  fact  which  warrants  this  plea  musf  first  1814. 

have  existed  since  theiast,  and  before  the  next  continu-        ^^'^'^ 
ance.    The  time  for  pleading,  therefore,  never  expired  ». 

before  verdict.  The  defendant  had  bouhd  himself  to  Nicholson. 
no  particular  period,  and  the  very  circumstance  of  the 
rule  for  time  to  plead  imposing,  in  general,  as  a  condi- 
tion, that  the  defendant  should  not  confess  a  judgment, 
was  a  proof,  he  said,  that  where  there  was  no  such  re« 
striction,  the  defendant  might  plead  at  any  time.  In 
support  of  this  position  he  cited  Hughes  v.  PJ/ftt  (a). 
As  to  the  general  issue  being  a  false  plea,  it  was  true,  he 
said,  at  the  time  it  was  pleaded.  [Lord  Chief  Justice 
GMs. — There  is  nothing  in  that  objection.  I  do  not 
consider  the  general  issue  as  a  false  plea.] 

Mr.  Seijt.  PeU^  in  reply,  said  that  there  was  no  case  in 
which  an  executor  had  been  allowed  to  plead  a  judgment 
confessed,  or  by  default,  after  having  pleaded  in  bar;  and  ^ 

this  was  a  strong  argument  in  favour  of  the  plaintid^, 
because  the  case  must  often  have  occurred.  The  prin- 
cipal objection  was,  that  the  plaintiff,  by  this  plea,  was 
pbced  in  a  situation  in  which  he  ought  not  to  be  placed : 
Having  got  a  certain  priority,  he  ought  not  to  be  turned 
round  on  such  a  plea.  There  was  no  instance  where 
such  a  plea  had  been  available  against  third  persons.  As 
to  the  question  what  he  might  have  pleaded,  he  answered 
that  by  saying  that  he  might  have  applied  to  the  court. 
The  court)  he  said,  would  look  with  jealousy  on  a  judg- 
ment obtained,  not  to  say  confessed,  in  so  late  a  stage  of 
the  cause.  The  main  ground,  however,  on  which  he 
rested  his  argument,  was,  that  there  was  no  case  where  ^ 

a  plea  of  this  nature  had  been  put  upon  the  record,  and 
that  it  would  be  attended  with  manifest  injustice  to  the 
plaintiff. 

(a)  Bamei,  330. 
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1814.  Lord  Chief  Justice  GiBB8.<— This  is  a  case  of  great 

PRikc B        importance :  On  the  one  hand»  there  is  no  attthoritf  for 

V-  such  a  plea }  on  the  other  hand»  there  will  be  manifest 

inconvenience  m  disallowing  it.    I  shall  say  no  more  at 

present  i  but  if  necessary,  we  will  direa  another  argu* 

ment. 

Cttr.  adv.  tmbf 

On  this  day,  the  Chief  Justice  delivered  the  opinion 
of  the  court. — One  point  in  this  cale  is  of  general  im- 
portancoi  and  great  difficulty  $  and  if  we  could  have  ex- 
pected that  any  additional  light  would  have  been  thrown  on 
the  subject  by  further  discussion^  we  would  have  directed 
a  second  argument.    But  the  case  has  been  very  well 
argued,  and  all  the  cases  have  been  cited  which  could  be 
collected.    We  are  the  rather  inclined  to  give  judgment 
this  term,  in  order  that  the  party  who  thinly  the  judg- 
ment wrong  may  bring  his  writ  of  error.—- This  is  an 
action  of  indeUtaius  assumpsit  against  an  executor,  and 
was  commenced  in  Trinity  term,  1813:  In  that  term,  the 
defendant  pleaded  sioa  assumpsit  testat9r:  In  JidicbadtMS 
term  the  cause  was  ripe  for  trial,  and  came  on  at  the  last 
sittings  in  that  term;  the  defendant  then  pleaded  three 
judgments  recovered  against  him,  as  executor^  since  the 
last  continuance,  and  pUri  admimstravk  prmUr  .£300. 
It  is  not  stated  in  the  plea,  on  what  ground  these  judg- 
ments were  recovered,  whether  by  nil  dkit$  <»  non  sum 
infitmatus ;  but  merely  that  they  were  on  debt  on  simple 
contract,  and  that  they  were  recovered  in  that  term.    To 
this  plea  the  plaintiff  hte  demurred  for  two  causes  i  fo^9 
that  the  judgments  were  erroneous,  because  they  were 
cm  debt  mt  simple  oontraoi,  and  ths^  the  defendant, 
therefore,  should  have  resisted  them.    To  this  it  is  an- 
.^wered  thaty  though  this  would  certainly' have  been  an 
answer  to  the  actions^  yet,  if  the  defendant  did  not  avail 
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bimself  of  it  in  the  first  instance  by  demurring,  he  could  18l4« 

not  make  use  of  the  objection  at  any  subsequent  time;        Prince 
and  the  case  of  Edgtcomb  v.  Dee^  which  has  been  cited  ^- 

from  Vmsgharij  sustains  that  position.    The  second  ob- 
jection is  of  greater  difScuItyi  and  of  more  serious  im- 
portance,  viz.  that  the  executor^  having  pleaded  in  chiefs 
could  not  plead  another  judgment  recovered  against  him^ 
as  executory  since  the  last  continuance,  because  such 
judgment  must  have  beeA  suffered  voluntarily.     In  order 
to  weigh  this  objection^  we  must  look  to  the  situation  in 
which  executors  would  be  placed,  if  this  objection  were 
to  be  allowed.    In  the  administration  of  assets,'there  is 
no  doubt  but  th^t  it  is  in  the  discretion  of  the  adminis- 
trator to  say  whether  a  daim  ought  or  ought  not  to  be 
disputed.    Here  is  an  action  on  such  a  claim,  to  which 
the  executor  pleads  mm  assumpsit  testator^  and  that  only; 
thereby  admitting  that  he  has  assets,  provided  the  claim 
be  estaldished.     Pending  thb  suit^  other  actions  are 
brought  against  the  executor,  as  for  debts  due  from  the 
testator,  to  which  the  executor  makes  no  defence.    Was 
he  to  Uame  in  not  making  any  defence  ?  That  question 
depends  on  the  drcunstances  of  the  several  cases;  it 
must  be  in  an  executor^s  discretion,  whether  a  claim  be 
dilutable  or  not,  and  we  must  presume  that  the  defend- 
ant's reason  for  not  resisting  these  claims  was,  that  he 
thought  them  ju«t;  and  if  so,  he  was  not  only  justified^ 
but  right  in  making  no  resistance.    Judgment  being  re- 
covered in  these  actions  in  Micboilmas  term,  the  execu- 
tor's sicuation  appears  materially  altered  at  the  next  con- 
tinaance  of  the  present  action.   Before,  he  had  no  answer 
to  the  action ;  there  had  now  been  an  incumbrance  cast 
on  the  assets,  which  at  the  time  of  the  last  continuance 
were  unincumbered.    That  being  so,  it  would  be  great  in- 
jostice  if  he  were  not  to  have  an  opportunity  of  pleading 
it  J  for  if  not,  it  would  be  impossible  to  prevent  his  being 
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1814.  doubly  charged.    On  principles  of  justice,  therefore,  the 

Prince         P'^  should  be  received.     No  objections  of  any  weight 
V.  have  been  made  to  its  being  received;   not  from. any 

want  of  industry  or  talent,  but  because  there  is  no  similar 
case  to  be  found  in  tha  entries  or  books ;  and  it  is  a  most 
extraordinary  thing  that  no  case  should  have  been  found, 
where  such  a  plea  has  been  admitted  or  rejected.  But 
if  we  are  of  opinion,  on  the  reason  of  the.  thing,  that  the 
plea  should  be  adtnltted,  we  shall  not  reject  it,  merely 
because  there  is  np  authority  to  support  it.  '  The  court 
is  not  bound  by  established  forms:  It  is  very  much 
goveriftd  by  them,  but  if  we  find  facts  sufficient  to  sup- 
port our  opinion,  it  is  not  necessary  that  it  should  be  abo 
supported  by  authorities.  In  fVaters  v.  Ogden  (a\  this 
objection  was  made ; .  it  is  not,  therefore,  a  nevf  objec- 
tion. It  is  observable  that,  in  that  case,  it  was  admitted 
by  Mr.  Bower,  on  the  part  of  the  plainti£f,  that  where 
there  are  two  debts  of  the  same  degree,  and  an  action  is 
brought  for  one  of  them,  the  executor  may  give  a  pre- 
ference to  the  other,  by  imparlances,  and  pleading  dila- 
tory pleas  to  the  first  action,  and,  in  the  mean  time,  con- 
fessing judgment  for  the  second  demand.  Following  the 
reasoning  of  the  court  in  that  case,  and  being  of  opinion 
that  the  facts  furnish  the  defendant  with  a  legal  defence, 
we  are  of  opinion  that  this  plea  may  be  put  upon  the 
record.  It  has  been  objected  that  the  defendant  might 
have  applied  for  time  to  plead,  till  the  first  action  was 
decided,  and  that  then  he  would  have  had  no  difficulty 
in  pleading  to  the  second  action :  Without  enqui^g 
whether  he  could  have  applied  for  time,  it  is  sufficient 
for  our  decision,  that  it  would  have  been  discretionary  m 
the  court,  and  an  indulgence  to  the  defendant^  to  have 
granted  it.    We  think,  therefore,  that  there  should  be 

Judgment  for  the  defendant. 

(a)  Doug.  4Bt. 
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The  KIHO  V.  The  sheriff  of  K^NT,  ia  »  cause  of  Wednesday, 

READ  V.  UAYWARD.  °®  ^' 


Mr.  Serjt.  Best,  on  a  former  day  in  this  term,  obtained  Where  the 

a  rule  nisi  to  set  aside  an  attachment  which  had  issued  ruled  io*return"a 

agaiost  the  sheriff  of  Kent,  for  not  returninj?  a  writ  of  ^"f»  ?M«  notice 

..  ,,  1..  1.1...        j-^.  to  ihe  pfaimiff 

captas  ad  respondendum^  which  had  issued  m  this  cause  on  that  the  writ  was 

23d  Jpril,  ISH.*    The  affidavit  of  the  sheriff's  clerk  dtfcndan t*^*' ''^^ 
stated  that  the  she^riff  was  ruled  to  return  the  writ  on  custody;  the 
the  14th  of  >«^,  but  that  after  diUgent  search  he  was  CejiL^SS 
unable  to  find  the  same,  and  that  before  the  expiration  "  '^  'ne  sheriff 
of  the  rule,  he  gave  notice  ]to  the  plaintiff's  attorney  of  corpus  i  Tnd  tJie* 
this  circumsiance,  and  that  the  defendant  was  in  his  <^^"rt  set  aside  aq 
custody  by  virtue  of  process  issued  out  of  the  Kin^s  against  the  sheriff 
Bench ;  notwithstanding  which,  the  plaintiff  had  moved  [j|^  "o?  retorniag 
for  and  obtained  an  attachnxent  against  the  sheriff. 

Mr.  Serjt.  Vaughan  now  shewed  cause  against  the  rule, 
and  contended  that  the  plaintiff  had  only  followed  the 
regular  course  in  moving  for  the  attachment,  and  that  he 
would  have  been  guilty  of  neglect  if  he  had  not  so  pro- 
ceeded  ;  for  he  could  not  have  ruled  the  sheriff  to  bring 
in  the  body,  till  either  the  writ  was  returned,  or  till  he 
had  obtained  a  certificate  from  the  cuitos  brevium  that  the 
writ  was  not  returned. 

Mr.  Seijt.  Best,  conhi,  said  the  question  was,  whether 
the  sheriff  had  done  all  that  lay  in  his  power.  He  had 
given  notice  thA  the  writ  was  lost,  and  that  the  defend- 
ant was  in  custody,  and  had  thereby  waived  the  necessity 
of  the  pbintiff's.  obtaining  a  certificate  from  the  custot 
irivium ;  the  plaintiff,  therefore,  should  have  ruled  the 
sheriff  to  bring  in  the  body.  No  injustice  would  accrue 
from  this  attachment  being  set  asidej  because  the  plaintiff 

VOL.  I.  X  • 
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1814.  could  Still  go  on  against  the  defendanti  ^ho  was  m 

V.  Lord  Chief  Justice   Gibbs. — ^The   question  is,  not 

Thb  Sher^  ^^^^^^^  *^®  plaintiff  might  or  might  not  have  ruled  the 
sheriff  to  bring  in  the  body,  without  the  writ  having 
been  actually  returned,  but  whether,  under  all  the  cir- 
cumstances, there  were  any  ground  for  this  attachment. 
Without,  therefore,  deciding  the  first  question,  I  think 
this  attachment  should  be  set  aside.  The  sheriff  had 
actually  executed  the  writ,  and  was  desirous  of  returning 
it,  but  was  prevented  from  so  doing  by  its  having  been 
lost.  He  gave  notice  to  the  plaintiff  of  that  circumstance, 
and  also  that  the  defendant  was  in  custody.  The  plaintiff 
might  then  have  proceeded  as  if  the  sheriff  had  returned 
ctfi  corpus f  and  had  actually  brought  in  the  body. 
Per  Curiam^ 

Rule  absolute* 
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IN 


MICHAELMAS  TERM, 


IN  THE 


FIFTT-FIFTH  YEAR  OF  THE  REIGN  OF  OEORQE  VBL 


Memorandum. 


In  tlus  term,  John  Bernard  Bosanquet^  of  Lineolfts'Inn^ 
Csq.  was  called  to  the  degree  of  serjeant  at  law,  and  gave 
rings  with  this  motto, 

**  Anttquam  exqutriie  matrem'* 
VOL.  I.  Y 
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Monday,  Nov.  7, 

The  court  %viU 
not  grant  a  dit- 
iringas  to  com- 
pel an  appear- 
ance,  on  the 
ground  that  the 
defendant  is  out 
of  the  kingdom. 


JORDAN  V.  BELL. 

Mr.  Serjt.  Pell  moved  for  leave  to  issue  a  dUtringas  to 
compel  the  appearance  of  the  defendant  in  this  causei  on 
an  affidavit  which  stated  that  he  was  out  of  the  kingdonii 
and  therefore  could  not  be  served  with  process.  The 
groimd  on  which  he  rested  his  application  was,  that  un- 
less the  court  permitted  the  plaintiff  to  adopt  this  method 
of  compelling  an  appearance,  as  if  the  defendant  were 
actually  in  the  kingdom,  the  plaintiff  would  be  compelled 
to  proceed  to  outlawry,  and  would  thereby  necessarily  in* 
cur  great  additional  expence. 

Lord  Chief  Justice  Gibbs. — So  where  a  party  proceeds 
by  latita^y  or  quo  minus ^  the  proceedings  are  attended  with 
expence.  This  is  not  a  case  within  the  act. — Per  Curiam^ 

Rule  refused  (a). 


(a)  Vid.  ante  SG?. 


CHARLES   GREENWOOD  and    HUGH    HAMMERSLEY,   exe- 
Tuesday,  Nov. 8.       cutors  of  THOMAS  H  ammerslbt,  v.  JOHN, lord  bishop 
of  LONDON  and  georob  pawson,  clerk. 

A,  the  incum-      This  was  a  quare  impedit^  and  the  declaration  stated.  That 
and  owner  of  3ic  ^^^  Robert  Greenway^  in  his  life-time,  was  seized  as  of  fee 

advowson,  agrees  -mj  right  of  the  advowson  of  the  church  of  Bradwelljuxta 
with  B.  for  ihc  *  -^ 

sale  of  the  advowson,  and  for  the  immediate  resignation  of  the  living ;  and  accord- 
ingly  tenders  his  resignation  to  the  bishop,  who  refuses  to  accept  it. — Another  agree- 
ment is  then  entered  into  between  the  same  parties,  for  the  sale  of  the  advowson  onlvr 
without  any  contract  for  the  resignation,  and  at  the  same  time,  by  a  separate  agreement, 
A,  grants  a  lease  of  the  tithes  and  profits  to  S.  for  QQ  yeairs,  if  /f.  should  so  long  live ; 
uncer  which  lease  B.  receives  the  profits  till  A/s  death. — On  A.'s  death»  the  crowa 
presents  for  th^t  turn  only  by  reason  of  simouy. — ^The  incumbent  presented  by  the 
crown  dies,  whereupon  B.  claims  the  right  to  present. — It  is  objected  by  A.^s  heir, 
that  the  second  contract  for  the  sale  of  the  ajdvowson,  and  the  lease  of  the  tithes  of  the 
'  same  date,  bein^  for  the  purpose  of  carrying  the  former  simoniacal  contract  intd  effect, 
was  also  simontacal  and  voia,'—Held,  that,  whether  the  second  agreement  were  si iiio> 
niacalor  not,  the  illegality,  if  any,  extended  to  the  next  presentation  only;  and  that, 
therefore,  the  crown  having  presented  for  one  turn,  B.  had  a  good  title  to  the  ad  vow* 
son,  and  had  a  right  to  present  on  the  present  vacancy. 
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tiare^  In  the  county  of  Essex^  as  in  gross  by  itself,  and  on  1814. 

the  1 1th  of  May  l77l  presented  George  Pawsm^  cl^rk,  "^^^ 

now  deceased,  who  was  inducted  thereto : — ^That  the  said  „. 

U.  Greenway  continuing  so  seized  of  the  said  advow8on,        ?? *j  ^^ 
the  said  church  became  vacant  by  the  cession  of  the  said 
G,  Pawsoftf  whereupon  tLe  said  G.  Pawsoftf  not  having 
the  right  of  presenting  to  the  same,  but  by  usurping  upon 
the  said  R,  Greenway,  presented  one  Henry  Herring y  who 
was  inducted  to  the  same:— That  afterwards  the  said 
church  again  became  vacant  by  the  death  of  the  said 
H.  Herring,  whereupon  the  said  G.  Pawson,  since  de- 
ceased, not  having  the  right  of  presenting  to  the  same, 
but  by  again  usurping  upon  the  said  R.  Greenway,  offered 
himself  to  the  then  Bishop  of  London^  and  was  inducted; 
—That  the  said  church  being  so  full  of  the  said  G. 
Paivsonf  and  the  said  R.  Greenway  being  so  seized  of  the 
said  advowson^  the  said  R,  Greenway  died  on  the  1st  of 
January  1780;  at  whose  death  the  advowson  descended 
to  one  John  Greenway,  as  brother  and  heir  of  -ff .  Green^ 
nuay : — That  the  said  J,  Greenway  died  oh  the  day  and 
year  last  aforesaid,  seized  of  the  said  advowson^  where^ 
upon  the  said  advowson  descended  to  Martha  Greenway^ 
as  sister  and  heir  of  J,  Greenway : — ^That  she,  being  so 
seized  thereof,  on  the  24th  oi  January  1784,  by  deed 
granted  the  said  advowson  to  one  Albany  WalHst  his  heirs 
znd  assigns  for  ever : — ^That  the  said  Albany  Willis,  being 
seized  of  the  said  advowson  by  virtue  of  that  grant,  on 
the  1 4th  of  January  1792,  by  deed  granted  the  said  ad- 
vowson to  one  Henry  Bate  Dudley,  now  Sir  Henry  Bate 
Dudley f  Baronet,  his  heirs  and  assigns  for  ever :— That 
the  said  H.  B.  Dudley,  being  seized  of  the  said  advowson 
by  virtue  of  the  said  last  mentioned  grant,  on  the  18th  of 
January  1194,  by  deed  granted  it  to  one  Thomai  Skinner^ 
the  said  ^Thomas  Hammersky,  and  one  Donald  Cameron^ 
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1814.         their  heirs  and  assigns  for  ever : — HThat  they  being  seized 
Grbevwood     ^'^^^  '^y  virtue  of  the  said  last  mentioned  grant>  the 
V,  said  D.  CamerM  on  the  1st  oi  February  1794  died ;  where- 

London.  upon  the  said  T,  Skinner  and  T.  Hamtnersley  became  seized 
of  the  said  advowson  in  gross: — ^That  they  being  so 
seized  thereof,  the  said  church|  on  the  31st  q£  December 
1797>  became  void  by  the  death  of  the  said  G.Pawson, 
whefreupon  the  king,  claiming  title  in  the  said  church  for 
that  turn  only,  by  reason  of  simony^  presented  to  the  saud 
church,  as  being  vacant,  one  yohn  Gamble  as  bis  clerk, 
who  was  thereupon  inducted  thereto: — That  the  said 
churdi' being  so  full  of  the  said  John  Gamble ^  and  the 
said  7*.  Skinner  and  T.  Hammersley  being  so  seized  of  the 
said  advowson,  the  said  7.  Skinner^  on  the  1st  of  January 
1803,  died ;  whereby  the  said  T.  Hammer slej  became,  and 
from  thence  until  and  at  the  time  of  his  death  was,  solely 
seized  of  the  said  advowson : — ^That  he  being  so  seized 
thereof,  the  said  church,  afterwards  and  in  his  life-time, 
viz.  on  the  27th  of  July  ISI 1,  became  void  by  the  death 
of  the  said  J.  Gamble;  whereupon  it  belonged  to  the  said 
T.  Hammersley  to  nominate  a  fit  person  to  the  said  church, 
but  that  the  defendants  unjustly  hindered  the  said  71 
Hammersley  bom  the  same : — ^That  the  said  71  Hammersley 
in  his  life<<ime,  viz.  on  the  \st  of  August  1812,  by  his 
last  will  and  testament,  appointed  the  plaintifi[s  his  exe- 
cutors, and  afterwards,  and  after  the  death  of  the  said 
J.  Gamble^  and  while  the  said  church  ^as  vacant,  viz.  on 
the  25th  of  October  1812,  died  so  seized  of  the  said  ad- 
vowson : — ^That  upon  his  death  the  plaintiffs  proved  his 
will,  whereupon  it  belonged,  and  still  belongs  to  them, 
as  executors,  to  nominate  a  fit  person  to  the  said  church, 
but  that  the  defendants  unjustly  hindered  them  from  the 
same,  to  the  damage  of  the  plaintifis,  as  executors,  of 
i:iOOO. 
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The  bishop,  by  his  plea,  alleged  that  he  neither  had, 
nordaiihed  to  have,  any  thing  in  the  said  church  or  ad* 
vowson,  except  the  admission,  institution,  and  induction 
of  paisons  to  the  said  church,  and  other  the  matters 
which  belonged  to  him  as  ordinary  of  the  said  church. 

The  defendant  G,  Pawson  pleaded  two  pleas ;  firttf-^ 
That  one  ^Ixmtas  Skinner  ^nA  the  said  Thomas  Hammer sky^ 
on  the  avoidance  of  the  said  church  by  the  death  of  the  said 
G,  Pawson  the  elder,  viz.  on  the  2d  of  January  1798,  pre- 
sented one  H.B.  Dudley  to  be  inducted  to  the  same:— That 
the  sSud  R,  Greenway,  in  his  life-time,  was  seized  of  the 
advowson  in  trust  only  for  the  said  6.  Pawson,  deceased, 
his  heirs  and  assigns ;  and  that  the  said  John  Greenway 
and  Martha  Greenway,  during  their  respective  lives,  till 
the  grant  of  the  said  advowson  by  the  said  Martha  in  the 
declaration  mentioned,  were  also  seized  of  the  said  ad- 
vowson in  trust  only  for  the  said  G.  Pawson,  deceased, 
his  heirs  and  assigns : — ^That  the  said  G'.  Pawson,  de- 
ceased, beirtg  so  interested  therein,  and  being,  at  the 
several  times  hereinafter  mentioned,  parson  imparsoHee 
of  the  said  cliurch,  on  the  22d  of  February  1 78 1,  it  was  by 
an  agreement  in  writing,  made  between  the  said  G.  Pawson, 
deceased,  of  the  one  part,  and  the  said  H.  B.  Dudley  of 
the  other  part,  corruptly,  simoniacally,  and  unlawfully, 
and  against  the  form  of  the  statute  in  such  case  made  and 
provided,  agreed,  "  That  the  said  G,  Pawson,  deceased, 
'*  in  consideration  of  the  sum  of  .£8750  to  be  paid  as 
"  therein  mentioned,  should  sell  and  make  a  good  title, 
"  and  convey  and  assure  to  the  said  H.  B.  Dudley  and  his 
'*  heirs,  or  to  whom  he  or  they  should  direct,  within  one 
^  month,  the  said  advowson,  with  the  glebe  and  other 
'*  lands,  tithes,  profits,  privileges,  benefits,  rights  of  pa- 
•*tronage  and  presentation,  with  their  appurtenances; 
**  which  then  were  of  the  yearly  value  of  ,£700.  \U.ed.i 
<•  That  the  md  6.  Paftrj9i»,  deceased,  should  immediately) 
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<'  by  resignation  or  otherwise,  vacate  the  said  rectory^ 
''  and  present  the  said  H.  B.  Dudley  thereto,  and  pay  all 
^'  expences  thereof,  and  should  allow  to  the  said  H*  B, 
^*  Dudlty  such  sums  as  should  be  secured  for  dilapidations; 
^*  and  that  the  said  H.  B.  Dudley  should  be  entitled  to 
**  the  produce  of  the  said  rectory  from  the  29th  of  Sep^ 
*•  tember  then  last:" — That  in  pursuance  and  in  further- 
ance of  the  said  corrupt  agreement,  the  said  G»  Pawson^ 
deceased,  on  the  1st  of  Manh  1781,  unlawfully  offb-ed 
his  resignation  of  the  said  rectory  to  Robert^  then  Bbhop 
of  London^  which  resignation  the  said  bishop  refused  to 
accept ;  whereupon,  to  attain  the  end  of  the  said  corrupt 
agreement,  on  the  6th  of  April  1781,  by  another  agree- 
ment in  writing,  reciting,  <^  That  the  said  H.  B.  Dudley 
*^  had  agreed  with  the  said  G.  Pawson,  deceased,  for  the 
**  purchase  of  the  perpetual  advowson  of  the  rectory  of 
<<  Bradwell^  for  the  sum  of  .£8000,  and  had  accordingly 
**  paid  the  sum  of  .£2500  in  part  thereof; — ^the-  said 
*^  H,  B*  Dudley  did  thereby  agree  to  pay  the  residue  of 
'^  the  said  sum  of  <£8000  at  the  end  of  two  years,  and  the 
^^  said  G.  Pawson,  deceased,  ih  consideration  thereof,  did 
*'  promise  and  agree  with  the  said  H,  B.  Dudley^  to  sell 
<<  and  make  out  a  good  title  to,  and  well  and  effectually 
'*  convey  and  assure  to  the  said  ii.  B,  Dudley  and  his 
^'  heirs,  or  to  whom  he  or  they  should  direct,  within  the 
'^  space  of  one  month,  the  said  advowson,  with  the  glebe 
'*  and  other  lands,  tithes,  profits,  privileges,  and  benefits, 
'^  rights  of  patronage  and  presentation,  with  their  appur- 
**  tenances,  which  then  were  of  the  yearly  value  of  £lQO. 
^'  14/.  6  J. ;  and  would  allow  fo  the  said  H*  B.  Dudley  the 
<'  stim  of  <£60  for  dilapidations  ;  the  said  H.  B.  Dudley  to 
''  be  entitled  to  the  profits  of  the  said  rectory  from  the 
**  29th  oi  September  then  last:"— That  on  the  10th  ofjfyril 
1781 1  in  consideration   of  the  several  premisiies  above 
jsts(ted|  by  a  certain  other  agreement  in  writing,  it  was 
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farther  agreed,  "That  the  said  G.  Pawson^  deceased,  i^u. 

"  should  demiise  and  let  to  the  said  H.  B.  Dudley  all  the  ^«v^ 

••  tithes,  great  and  small,  with  the  glebe  lands  and  other    ^R^s^^oo® 


V. 


**  lands  and  profits  to  the  said  rectory  belonging,  to  hold  The  Bishop  of 
•*  from  Micbaelmas  then  last  for  the  term  of  99  years,  if 
''  he  the  said  G.  Pawson  should  so  long  live,  at  the 
'*  yearly  rent  of  a  pepper  com  ^  and  the  said  G.  Pawson^ 
^'  deceased,  did  thereby  engage  to  execute  a  lease  with 
**  proper  covenants  and  authorities  to  the  szid  H.B.  Dud- 
**  /qr,  or  to  whom  he  should  appoint,  for  the  recovery  of 
"  the  tithes  and  profits."  By  virtue  of  all  which  premises, 
the  said  H.  B.  Dudley^  oa  the  said  10th  of  April  1781, 
entered  into  possession  of  the  tithes,  with  the  glebe  and 
other  lands  to  the  said  rectory  belonging,  and  received 
the  profits  thereof  from  thence,  until  the  death  of  the 
said  G.  Pawson: — That  the  said  grant  in  the  said  de- 
claration mentioned  to  be  made  by  the  said  Mariba 
Greenway  to  the  said  Albany  Wallis^  his  heir^  and  assigns, 
was  made  in  trust  only  for  the  said  H,  B.  Dudley,  his 
heirs  and  assigns,  and  was  so  made  virith  the  privity  of  the 
said  H.  B.  Dudley,  in  furtherance  of  the  said  corrupt 
agreements,  and  to  confirm  and  establish  the  same,  and 
to  attain  the  end  thereof  as  much  as  might  be^  whereby, 
and  by  force  of  the  statute  in  that  case  made  and  pro- 
videdy  the  same  was  and  is  void  in  law,  and  nothing 
passed  diereby : — ^That  the  said  G.  Pawson  died,  as  in  the 
declaration  mentioned,  leaving  the  said  G.  Pawson,  the 
defendant,  his  eldest  son  and  heir  at  law;  whereupon 
the  interest  of  the  said  G.  Pawsony  deceased,  in  the  said 
advowson,  descended  and  came  to  the  said  G.  Pawson, 
the  defendant. 

The  sepond  plea  omitted  to  state  the  agreement  of  the 
22d  of  February  1781,  and  the  tender  of  resignation  by  G. 
Pawson  the  elder ; — in. every  other  respect  it  was  similar 
to  the  first  plea. 
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1814.  '^^  plaintifis  replied  to  the  bishop's  disclatmer,  by 

^•^'^'  prayine  jadement  and  a  writ  to  the  bishop.    To  the  de^- 

9,  feiidant  Panusms  pleas  they  demurred  generally,  atfd  he 

^/Jliul!?^  °^  joined  in  demurrer.    This  case  was  argued  first  in  EgsHer 

term  last,  by  Mr.  Seijt.  Bist  for  the  plaintifis,  and  Mr. 

Serjt.  Lms  for  the  defendant  G.  Pawion;  and  again  in 

Tfinit J  t&cmy  by  the  Solicitmr  General  for  the  plaintifis',  and 

Mr.  Serjt.  Vaugban  for  the  defendant* 

It  -was  premised  by  the  counsel  on  the  part  of  the 
phdntiffS}  that  the  facts  for  the  consideration  of  the  court, 
as  they  appeared  on  the  face  of  the  pleadings,  were,  that 
an  agreeVnent  had  been  entered  into  between  Sir  H.  B. 
Dudley  and  G.  Pawson  the  elder,  who  was  then  incumbent 
aiid  owner  of  the  advowson,  for  the  sale  and  resigriation 
of  it;  that  on  Pawson*  s  resignation,  the  Bishop  of  London 
refused  to  admit  Dudley,  on  the  ground  that  the  contract 
was  simoniacal ;  that  in  consequence  of  that  refusal,  and 
in'order  to  carry  the  former  agreement  as  far  as  possible 
into  effect,  another  agreement  was  entered  into  between 
the  same  parties  for  the  sale  of  .the  advoWson,  but  without 
any  contract  for  the  resignation;  that  on  thf  death  of 
G,  Pawson  the  elder,  the  crown '  had  presented  for  the 
first  turn,  by  reason  of  *the  alleged  simony,  after  which, 
Dudley  claimed  as  legal  owner  of  the  advowson.  The 
question  upoti  these  facts  was,  whether  the  plainttfis 
were  entitled  to  present  to  the  vacant  living,  at  whe- 
ther, in  consequence  of  the  simoniacal  contract  of  i!he 
22d  of  February  17S\,  Dudley  had  forfeited  the  advo^- 
s^n,  and  also  the  second  deed  of  the  6th  of  jfpril  1781 
were  absolutely  void ;  in  which  case,  the  advowsofa 
would  pass  to  the  defendant  Pawson,  as  son  and  heir  to 
the  person  who  made  that  contract. — It  walls  impossSde, 
they  ^aid,  not  to  feel  theinjusdce  of  the  defendant  Pawiott 
afteiiiptiftg  to  get  possession  of  the  living,  by  taking  ad^ 
^rantage  of  the  supposed  illegality  to  which  bis  father  had 
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been  a  party.  But  as  the  law  would  not  yield  to  feelings 
of  that  kind,  it  would  be  necessary  for  them  to  shew  that, 
neither  by  the  common  law  nor  by  statute,  could  these 
pleas  be  supported ;  and  that  Sir  H,  B.  Dudley  had  re- 
ceived all  the  punishment  which  the  law  could  inflict 
upon  himj  viz.  the  loss  of  one  presentation.  There  was 
nothing,  they  said,  in  the  statutes,  which  would  make  the 
deed  absolutely  void :  So  far  from  it,  the  stat.  31  EUz. 
c.  6  (a),  and  12  Ann.  St.. 2.  c.  12 (^},  both  declared  what 

Ca)  The  fourth  section,  which  chiefly  relates  to  other  matter, 
concludes  thas :  ''  And  for  the  avoiding  of  si mony»  and  corruption, 
"in  pfcsentations,  collationsi  and  donations,  of  and  to  beneficei, 
''  dignities,  prebends,  and  other  livings  and  promotions  ecclesias- 
*'  titt),  and  in  admissions,  institutions,  and  inductions  to  the 
"same:** 

The  fifth  section  enacts,  "  That  if  any  person  or  persons,  bodies 
*'  |iolitic  and  corporate,  shall  at  aiiy  time,  for  any  sum  of  money, 
*'  leeward,  gift,  profit,  or  benefit,  directly  or  indirectly,  or  for  or  by 
"  reason  of  any  promise,  agreement,  erant,  bond,  covenant,  or 
"  Other  assuvances  of  or  for  any  sum  ofmoney,  reward,  &c.  pre- 
"  sent  or  collate  any  person  to  any  benefice  with  cure  of  souls,  dig- 
••  ntty,  prebend,  or  living  ecclesiastical,  or  give  or  bestow  the  same 
''.fox  or  ia respect  of  any  such  corrupt  cause  or  consideration  ;  that 
"  then  every  such  presentation,  collatiqn,  gift,  and  bestowing,  and 
"  every  "admission,  institution,  invcBtiture,  and  induction  there- 
"^  upoiiy  shall  be  utterly  void,  frustrate,  and  of  nope  efiect  in  law ; 
"  and  that  it  shall  be  lawful  for  the  queen*s  majesty,  her  heirs  and 
"  mecessors,  to  present,  collate  onto,  or  give  or  bestow,  every  such 
"  benefice,  &c.  for  that  one  time  or  term  only ; — and  that  every 
"  person  that  shall  give  or  take  any  such  reward  or  promise  thereof, 
"  shall  forfeit  double  the  .value  of  one  year's  profit  of  such  benefice, 
"  5cc. ;— and  any  person  so  corruptly  taking,  procuring,  seeking,  or 
"  accepting  any  such  benefice,  &c.  shall  be  disabled  to  have  or  en- 
"  joy  Jthc  same^V 

(5)  The  second  section  of  that  statute  enacts,  "  That  if  any 
<*  penon  shall  for  any  sum  of  money,  reward,  i^c.  or  for  or  by 
"  reason  of  any  promise,  agreement,  grant,  bond,  covenant,  or 
**  other  assurance  thereof,  directly  or  indirectly,  in  his  own  ilame, 
"  or  that  of  aay  other  person,  fake,  procure,  or  aoecpt  the  nest 
"  avoidance  of,  or  presentation  to»  any  oenefice,  &c.,  and  shall  be 
'<  presented  or  collated  thereupon,  every  such  presentation  or  col* 
*'  lation,  and  every  admission  to  the  same,  shall  be  void  ;  and  such 
**  agreement  shall  be  deemed  a  simoniacat  contract ;  and  that  it 
*'  shall  be  lawfiil  for  the  queen's  majesty,  her  heirs  and  successors* 
"  to  present  or  collate  unto,  or  give  or  bestow,  every  such  be- 
*•  nefice,  &c.  for  that  one  time  or  turn  only; — and  the  person  so 
'*  corruptly  taking,  procuring,  or  accepting  any  such  benefice,  &c., 
•<  ahali  from  thenceforth  be  disabled  to  enjoy  the  same,  and  shall 
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the  consequences  of  simony  specifically  should  bej  viz, 
that  the  croAvn  should  present  *'for  that  turn  only;^*  and  the 
legislature  had  made  use  of  that  express  term  to  shew  that 
the  next  presentation  only  should  be  forfeited.     But  not- 
withstanding that  restriction  in  the  statutes,  it  would  per- 
haps be  contended,  that  this  agreement  was  void  at 
common  law.     There  were,  however,  strong  authorities, 
for  saying  that  simony  was  no  offence  at  common  law. 
[Mr.  J.  Heath.   Neither  is  adultery  an  offence  at  common 
law  y  but  it  is  contra  bonos  moreSy  and  on  that  account 
would  vitiate  any  contract  of  which  it  formed  a  part.] 
There  were  other  authorities,  they  admitted,  of  great 
weight  the  other  way;   and  these  contradictions  were 
reconciled  by  Lord  Chief  Justice  De  Grey  in  Barrett  v. 
GIM  {a),  where  he  said  that  simony,  as  such,  was  not 
knowii  to  the  common  law ;  though  corrupt  presentation 
was.     [Lord  C.  J.  Gibbs. — By  that  he  meant  that  what  is 
now  called   simony  was  known  to  the  common  law, 
though  not  by  that  name.]    Still,  that  only  meant  the 
contract  for  the  next  presentation ;  but  such  a  contract, 
they  contended,  did  not  avoid  all  the  other  parts  of  the 
deed. — ^I'his  species  of  property  might  as  well  he  the 
subject  of  bargain  and  sale,  except  as  far  as  regarded  the 
next  presentation,  as  any  other  commodity.     If  any  one 
were  to  buy  an  estate  or  manor  to  which  there  should  be 
an  advowson  appendant,  and  should  contract  for  the  re- 
signation of  the  living,  such  latter  contract  would  be  void, 
because  it  would  be  contrary  to  the  policy  of  the  church 
establishment,  but  it  would  not  vitiate  the  sale  of  the 
estate. — In  the  ca^e  of  the  Bishop  oi  Lincoln  v.  Wolforstanffl)^ 


'*  be  subject  to  any  punishment,  prescribed  by  the  laws  ecclesias- 
'*  tical>  as  if  such  corrupt  agreement  had  been  made  after  such  be« 
**  nefice>  &c.  had  become  vacant." 

(c)  2  Bi  1052.  (h)  3  Bur,  1504. 
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the  reporter  stated  the  court  to  have  been  clear  that  a  2^14^ 

grant  of  a  next  presentation,  or  of  an  advowson,  made  ^^^^ 

after  the  church  had  actually  fallen  vacant,  was  a  void       »««»^o«>i> 
grant.    But  in  Barret  v.  QuUj  as  reported  in  B/actstone,    ^^^  Bishop  of 
Lord  C.  J.  De  Grey  confined  the  forfeiture  to  the  pre* 
sent  vacancy,  and  observed  that  it  was  an  inaccuracy 
in  the,  reporter  of  the  Bishop  of  ImcMs  case,  to  say 
that  the  grant  of  the  advowson  was  absolutely  void. — 
[Lord  Chief  Justice  GiUs^r^Ho  doubt  but  the  grant  of 
the  advowson  was  valid,  though  the  living  were  vacant, 
and  the  question  in  that  case  was  only  whether  the  va- 
cant turn  passed ;  and  I  take  it  that  by  the  sale  of  an  ad«- 
vowson,  while  the  church  is  vacant,  the  next  presenta- 
tion does  not  pass ;  for  if  the  owner  of  an  advowson  die 
while  the  church  is  vacant,  the  next  presentation  goes  to 
the  executor,  and  not  to  the  heir.   The  present  question 
is,  whether  there  be  confessedly  a  mixture  of  legal  with 
illegal  contracts  in  this  transaction,  which  cannot  be  se- 
parated.— The  case  of  Barrett  v.  GluU  is  also  reported  in 
Gwillim^s   edition   of  Bacan^s  abridgment,  tit.   simony, 
p.  185,  and  Lord  Chief  Justice  De  Grey  there. makes 
use  of  expressions,  which  very  much  countenance  what 
will  be  ccmtended  for  by  the  other  side:  viz.  that  the 
simoniacal  part  of  this  contract  vitiates  the  whole.}-^ 
The  report  of  the  case  in  Blackst$nej  they  contended, 
was  more  likely  to  be  correct,  because  he  wa^  one  of  the 
judges  who  decided  it,  and  he  was  also  counsel  in  the 
case  of  the  Bishop  of  Lincoln  v.  Wolforstan.     According 
to  Blackstone,  then,  the  judgment  of  Lord  CBief  Justice 
De  Grey  was  exactly  in  favour  of  the  plaintifis ;  for  in 
that  judgment  it  was  laid  down,  that  what  should  or 
should  not  be  simony  depended  on  the  S  1st  of  Elizabeth^ 
r.  6,  which  had  defined  it  to  be  <<  a  corrupt  agreement    . 
to  present  ;*'  and  that  no  conveyance  of  an  advowson 
could  be  affected  by  that  act  except  as  to  the  immediate 
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presentation.  This  was  no  znxmizlj  in  the  lav  of  £19;^ 
landf  for  according  to  general  principles,  all  deeds  which 
were  partly  illegal^  were  void  only  quoad  that  part.  There 
was  a  distinction  in  this  respect  between  a  deed  void  at 
common  law  and  by  statute.  In  Finef^s  Abridgment^  tit. 
Faiis{E.  a.))  it  was  said  that  a  bond  void  in  part  ^  by  statute 
law''  was  void  in  toio^  but  that  '^  at  common  hw/'  it  was 
good  as  to  the  legal  part,  and  void  as  to  the  illegal ;  for 
which  position  Norton  v.  Simmes(a)  was  cited.  They 
admitted  that,  if  one  part  of  the  deed  would  not  stand 
without  the  other,  the  whole  would  be  void ;  but  there 
was  no  such  difficulty  in  the  present  casie.  If  this  had 
been  an  actioji  for  the  purchase  m9ney,  the  answer 
would  have  been,  that  the  consideration  being  partly  void, 
no  part  of  it  could  be  recovered ;  because  the  court  could 
not  distinguish  the  good  from  the  bad.  But  in  the  pre- 
sent case,  that  distinction  might  be  made;  the  court 
might  enforce  that  which  was  good }  thjit  which  was  il- 
legal had  been  already  lost.  Dudley  was  to  give  a  sum  of 
money  for  the  advowson,  in  consideration  of  which,  the 
owner  agreed  to  do  that  which  was  lawful,  and  also  some- 
thing which  was  illegal,  and  which,  therefore,  Dudle%t 
could  not  enforce ;  but  there  was  no  illegal  consideration 
moving  from  Dudley  in  respect  of  the  advowson.  Sup- 
pose a  party,  on  the  same  instrument,  had  granted  the 
advowson,  and  had  also  covenanted  to  resign  immediately^ 
even  there,  they  contended,  the  grant  would  have  been' 
good,  though  the  other  part  of  the  instrument  would 
have  been  void*  InPigofs  case(i^,  it  was  unanimously 
a^eed  that,  if  some  of  the  covenants  of  an  indenture,  or 
of  the  conditions  of  a  bond,  be  against  law,  and  some 
good  and  lawful,  the  covenants  or  conditions  which  are 
against  law  are  void  «&  imthf  and  the  others  stand  good. 
[Lord^Chief  Justice  GiMi^— You  admit  that  the  legal 


(a)  Hob.  14.  Mo9re,  850.  S.  €. 


(5)11  Coke,97.h. 
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part  IS  so  compUcafed  with  the  illegal,  that  if  the  ques- 
tion were  for  the  recovery  of  the  consideration  money, 
yon  would  not  be  entitled  :  Suppose  the  conveyance  had 
been  executed  and  delivered  to  the  purchaser,  but  the 
consideration  money  had  not  been  paid ;  and  the  first 
presentation  being  forfeited,  the  crown  had  presented : 
you  contend  that  the  purchaser  would  have  had  a  right 
to  all  the  subsequent  presentations.     In  that  case,  what 
would  have  become  of  the  purchase  money,  for  the  con- 
sideration would  have  been  good  for  part  and  bad  for  the 
whole?]  That,  however,  was  not  the  present  question ;  the 
question  iiras,  whether,  if  a  man  sold  two  things,  one  of 
which  he  liad  a  right  to  sell,  and  the  other  not,  the  ille- 
gality of  thie  one  would  prevent  him  from  selling  the  other. 
They  had  been  arguing  this  question,  they  said,  as  if  there 
had  been  but  one  deed,  for  the  second  agreement  was 
that  on  which  the  case  must  stand  or  fall.     It  never 
could  be  contended  that,  because  the  first  contract,  which 
had  not  been  carried  into  effect,  was  illegal,  the  second 
agreement,  unless  that  were  also  illegal,  could  be  aflTected 
by  the  former,  which  had  been   abandoned.     If  two 
parties  entered  into  tn  agreement  which  would  be  usuri- 
ous, what  would  prevent  them  from  relinquishing  it,  and 
entering  into  another,  for  the  purpose  of  carrying  the 
former  a^eement,  as  far  as  possible,  into  effect;  pro- 
vided the  second  agreement  were  not  also  usurious  ?   So 
in  the  present  case,  the  parties,  finding  that  their  first 
agreement  was  illegal,  had  entered  into  a  second  con- 
tract, keeping  clear  of  the  former  illegality,  but  coming 
as  near  the  intent  of  the  first  contract  as  they  could. 
With  respect  to  the  lease  of  the  tithes,  they  contended 
that  nmony  consisted  in  the  purchase  of  the  incumbency  ^ 
of  the  office  of  the  church,  not  of  its  profits;  in  giving 
a  sum  of  money  to  be  let  in  to  perform  the. functions  of 
the  chorch,  not  to  receive  the  produce  of  it ;  and  that, 
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before  the  statute  of  Elizab^thy  there  was  nothing  to  pre* 
▼ent  a  man  from  parting  with  his  tithes  for  a  sum  of 
money,  any  more  than  he  might  have  sold  a  rent  re- 
served. But  even  supposing  that  lease  to  be  bad,  it  was 
a  separate  agreement,  and  perfectly  distinct  from  the  con- 
tract for  the  sale  of  the  advowson.  No  authority,  they 
said,  could  be  adduced  against  their  argument,  and  the 
court  would  certainly  not  be  inclined  to  carry  the  punish* 
ment  for  this  illegality  beyond  what  the  law  strictly  re- 
quired. It  might  be  said  that  this  was  not  to  be  con- 
sidered in  the  light  of  a  punishment  by  the  crown,  but 
that  it  was  an  objection  by  the  heir-at-law  to  fulfil  the 
illegal  contract  entered  into  by  his  father.  But  if  his 
father  could  not  have  supported  this  plea,  neither  could 
his  heir,  who  stood  in  his  place.  This  was  not  like 
the  case  of  a  conveyance  of  lands,  of  which  posses- 
sion had  not  been  given :  Dudley  had  received  the  ut- 
most possession  of  the  living,  that  an  incorporeal  heredi- 
tament was  capable  o(\  indeed  a  quare  impedit  implied 
possession,  and  was  a  possessory  action.  They  therefcM^ 
concluded  that  the  pleas  were  bad,  and  that  the  pbintifi^ 
consequently,  were  entitled  to  judgment. 

On  the  part  of  the  defendant  G.  Paivson,  Mr.  Serjt. 
Lens  and  Mr.  Serjt.  Faughan  observed,  that  as  to  the 
hardship  of  the  case,  it  was  but  just  that  the  person  who 
attempted  to  defeat  the  law  should  himself  be  defeated, 
by  losing  his  object,  and  the  consideration  money  by 
which  that  object  was  to  be  attained.  It  was  quite  clear, 
they  said,  that  simony  was  an  offence  at  common  law,  so  as 
to  render  void  all  acts  done  to  give  effect  to  it.  For  this 
they  cited  Co.  Lit.  17.  b.  "  Si  come  de  advowson^  It  is 
there  laid  down  ''  that  a  man  cannot  say  that  he  is 
•*  seized  thereof  in  domihico  sua  de/eodo,  whereby  it  ap- 
**  peareth  how  the  co&mon  law  doth  detect  simony* 
'^  and  all  corrupt  bargains  for  presentations,  &c.    And 
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"that  is  the  reason  that  guardian  in  socage  shall  not  ]814, 

**  oresent  to  an  advowson,  because  he  can  take  nothing    ^    ^^^""^ 
./r    .        jt_  u  r     •   >;  r.       Greenwood 

*'  for  It,  and  byconsequence^he  cannot  account  for  it.    So  ^^ 

Cro.  Char.  353.  SS 1,  and  Hobart  165,  et  sea.  As  to  the  ob-  Th;  S»s*i(^  «f 
jection,that  the  statute  ot  Elizabeth  did  not  expressly  mea- 
tion  the  word  simony,  that  circumstance,  they  said,  was 
perfectly  explained  in  Burn*s  Ecclesiastical  Law^^a^^  and 
the  mistake  on  that  point  had  arisen  firom  the  preamble 
to  the  £fth  section  having  been  inserted  in  the  wrong 
place;  viz.  at  the  end  of  the  fourth  section,  instead 
of  the  beginning  of  the  £fth.  That  statute,  therefore, 
did  recognize  simony  as  an  offence,  and,  in  furtherance 
of  the  common  law,  had  imposed  a  temporal  punishment 
to  prevent  it.  That  punishment,  they  contended,  did 
not  consist  merely  in  the  forfeiture  of  the  next  presenta- 
tion; That  was  the  immediate  consequence  imposed  by 
the  statute,  but  it  did  not  therefore  follow  that  the  whole 
contract  was  not  void.  The  case  cited  from  Burrow ^  sup- 
posing Mr.  J.  Biacksionis  animadversion  on  the  report 
to  be  correct,  was  not  applicable  to  the  present.  All  that 
it  was  necessary  to  attend  to  in  that  case  was,  that  the 
church  being  void,  the  next  presentation  did  not  pass 
by  the  sale  of  the  advowson.     But  when  an  agreement 

(a)  3d  vol.  tit.  simony,  p.  351. — **  Almost  all  the  authors  who 
"  have  treated  of  this  subject,  and  even  the  learned  judges,  in  de- 
•*  livering  their  resolutions  in  cases  of  simony,  have  asserted  that 
**  there  is  no  word  of  simony  in  this  act,  and  from  thence  a  con- 
"  elusion  had  been  drawn  in  favour  of  the  ecclesiastical  jurisdic- 
"  tion,  that  the  temporal  courts  have  nothi^ig  to  do  with  simony, 
**  as  such,  or  to  define  what  shall  be  deemed  simony  and  what 
"  hot,  but  only  to  take  coenizance  of  the  particular  corrupt  con- 
**  tracts  therein  specified.  Which  consequence,  although  deduci- 
**  blc  perhaps  from  other  premises,  yet  dpih  not  follow  from  the 
'*  aforesaid  observation  j  for  it  is  plain,  heic  is  the  word  ?imony, 
"  and  the  mistake  seemMh  to  have  '  ippeftei:  from  thi.  vh'.ri  pre- 
'^  amble  ht^iii^  inadvcriently  printed  ji  the  end  of  ihe  foregoing 
**  section,  treating  intirely  of  a  difierei.l  subject,  so  as  to  have  been 
*'  overlook u(!  b-  the  first  [>  ■  m  who  u  «!  •  t»i-  obecrvaii-jn,  whom 
'*  others  have  tolluwod  wi  :  . . .    ••:  -   .. 
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1814.  ^^^  ^  purchase  involved  an  illegal  consideration,  or  if  it 

^^^'^  had  for  its  object  to  mix  up  the  legal  with  the  illegal 

9,  part  of  it,  it  must  always  be  bad,  whether  there  were 

The  Bishop  of  ^  vacancy  or  a  plenarty  of  the  church.  In  the  present 
case,  if  there  had  been  simply-a  sale  of  the  advowson, 
without  an  express  stipulation  for  the  next  presentation) 
the  contract. would  have  been  good :  But  there  was  that 
express  stipulation,  and  in  IValler  v.  Hammersley  fa),  it 
was  decided  that  the  sale  of  an  advowson,  with  a  covenant 
to  present,  was  a  simoniacal  contract.  The  two  parts  of 
the  agreement  being  thus  blended  and  incorporated  with 
each  other,  the  whole  contract  was  tainted  with  the  ille- 
gality. In  Pigpfs  case,  which  had  been  cited  as  in  favour 
of  the  plaintiffs,  a  distinction  was  taken,  among  others, 
'  between  a  deed  of  which  the  several,  clauses  were  ab- 
solute and  distinct,  and  where  the  clauses,  though  several, 
had  a  dependency  on  each  other.  The  case  of  Bamtt 
V.  Glubhi  as  reported  in  GwilJim's  edition  of  BacM^  had 
set  this  subject  in  its  true  light.  Lord  C.  J.  De  Grej 
there  said,  that  a  bonijide  purchase  of  an  advowson  was 
good,  at  what  time  soever  it  was  made,  and  that  a  corrupt 
purchase,  whensoever  made,  was  bad.  It  had  been 
contended  that  the  court  might  separate  the  legal  frooi 
the  illegal  part  of  the  agreement,  and  that  there  was  no 
illegal  consideration  moving  from  DmUey  to  Pawson :  But 
one  intire  consideration  had  been  given  for  the  whole; 
how  then  was  it  possible  to  say  how  much  had  been  given 
for  the  advowson^  and  how  much  was  applicable  to  the 
next  presentation  ?  In  Fetherstone  v.  Hutchinson  fbj,  which 
was  an  action  of  assumpsit  on  a  special  agreement,  the 
court  held  that  the  consideration,  which  consisted  of  two 
parts,  the  one  legal  and  the  other  illegal,  w^as  void  for  the 

(a)  3  Lev,  115,  and  Skinner,  90.  S.  C.        (h)  Qro.  EH%.  199' 
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whole.  The  case  of  Nortw  v.  Simmes  was  in  favour  of  the         i  s  U. 
defendants,  since,  as  the j  contended,  the  present  contract  ^""^"^ 

was  made  void  1>7  the  operation  of  the  statutes.    This  ^^ 

had  been  compared  to  the  case  of  usury,  but  they  con-    "^f^^^P  ^ 
tended  that  in  that  case,  if  the  second  agreement  were 
used  as  t  shift  to  carry  into  effect  the  former  usurious 
contract,  the  law  would  never  allow  a  person  to  recover 
even  his  lepX  interest,  but  the  whole  agreement  would 
be  void.   It  was  not,  therefore,  sufEcient  to  shew  that  the 
second  agreement  was  in  itself  valid,  without  also  shewing 
that  the  first  was  legal  \  since  the  lease  of  the  tifhes  was 
only  a  subterfuge  to  introduce,  in  substance,  the  identi- 
cal thing  that  was  intended  to  be  done  by  the  first  agree- 
mekit,  though  diflSgrently  in  point  of  form.    The  lessee 
of  the  tithes  would  be  as  completely  in  the  receipt  of 
the  profits,  as  if  he  had  been  actually  presented  to  the 
living,  and  this  was  in  fact  admitted  by  the  deixiurrer. 
It  had  been  conceded  that  an  action  could  not  have  been 
sui^xuted  for  the  consideration  money  i  neither,  for  the 
same  reason,  could  this  agreement  be  upheld. 

The  Solicitor  Getferal  and  Mr.  Serjt.  Btst^  in  reply,  re- 
cajxtulated  the  grounds  of  their  former  argument.  With 
respect  to  the  case  of  WaOter  v.  HammersUj^  they  con- 
tended that  it  was  quite  inapplicable,  for  in  that  case,  the 
church  being  considered  as  void  while  filled  by  usurpa- 
tion, the  ^ontraa  was,  in  reality,  for  the  next  presenta- 
tion.   ' 

The  court  took  time  for  deliberation  on  this  case,  till 
the  present  term,  and  on  this  day,  judgment  was  delivered 
by       . 

Lord  Chief  Justice  GIbbs.-— This  is  a  quart  impedit^ 
brought  by  the  plaintiffs  against  the  bishop  of  London 
and  George  Pawion,  clerk,  for  disturbing  them  m  their 
right  of  presentation  to  the  church  of  BradnveU  juxia  . 
mare^  in  the  coaotj  ot  JEisex f  and  the  question  before' 

VOL.  X.  z 
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18X4.         ^  arises  upon  a  demurrer  to  the  pleas  of  the  defendant 


^  Pawson  .—The  case  has  been  twice  very  ably  arinied.  and 

Grbbhwood    .      .  /       /     o       » 

0.  It  will  be  sufficient  for  me  to  state  generally  the  substance 

^London*  ^^  of  the  pleadings,  as  they  give  rise  to  the  point  upon 
which  our  judgment  will  turn : — ^The  plaintiffs  claim 
thB  presentation  in  question,  as  executors  of  TUmas  Ham- 
mersleji  who  died  after  the  present  vacancy  had  taken 
^  place : — ^They  deduce  the  legal  title  to  the  advowson 
from  one  Robert  Greemuay,  who  in  1771  presented  Gem^ge 
Pawson,  deceased,  to  the  church: — They  state  that  upon 
^  the  vacancy  by  the  cession  of  George  Pawiofty  he  the  said 
'  George  Pawson  presented  Henry  Herring  by  usurpation 
upon  the  said  Robert  Greenway,  and  that  upon  another 
vacancy  by  the  death  o(  Herrings  Pmvson  presented  him- 
self by  a  like  usurpation,  and  that  whilst  the  said  Patujon 
was  incumbent,  the  advowson  descended  from  Robert 
'Greenway  to  his  brother  Jobn  Greenway^^  and  afterwards 
from  John  to .  his  sister  Martha  Greenway  .-7-That  in 
1784,  Martha  Greenway  conveyed  it  to  Albany  WaUis  and 
his  heirs ;  in  1199^  WalHs  conveyed  it  to  Sir  H.  B.  Dudley 
and  his  heirs,  and  in  1794,  Sir  H.  B.  Dudley  conveyed  it 
to  Skinner^  Hammersley^  and  Cafneron^  and  their  heirs : — 
Thaf  in  the  same  ^lastmentioned  year  Cameron  died : — 
That  in  1797,  the  church  became  vacant  by  the  death  of 
Pavfson,  the  then  incumbent,  whereupon  the  crown, 
claiming  title  to  it  for  that  turu  only,  by  reason  of  simony, 
presented  John  Gamble: — ^That  Skinner  afterwards  died, 
whereupon  Hammersley  becaihe  sole  seized  of  the  ad- 
vowson in  fee: — ^That  in^iMfin#rx/i/slifetime,  the  church 
ag^  became  vacant  by  the  death  of  the  said  John  Gam- 
ble .-^That  during  diis  vacancy  Hammersley  died,  leaving 
the  plaintiffs  executors  of  his  will,  to  whom  the  right  of 
presenting  for  the  present  turn  belonged,  and  that  the 
defendants  disturbed  them  in  it. — ^The  defendant  Paw^ 
son  impeaches  the  conveyance  from  Martha  Greenway  to 
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JF^ffSs,  a$  sittoniacal^  and  therefore  void: — He  allege)  jsu^ 
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that  the  said  Rtiert,  Join^  and  Martha  Grennvay  were 
respectively  seized  of  the  said  advowsonn  as  trustees  only 
for  the  said  George  Patuson  deceased ;— That  in  ITBl    l1>eBi^op<ir 
the. said  Geerge  Pawson  deceased,  being  seized  of  the 
equitable  estate  of  the  advowson  in  feey  and  being  also 
incumbent  of  the  church,  entered  Into  a  contract  with 
Sir  H,  B.  Dudley  for  the  sale  of  the  advowson  to  him  in  . 
fee^  which  contract  was  in  some  of  its  stipulations  simo* 
niacal/  and  therefore  illegal  antl  void : — That  in  pur*    . 
suance  of  the  said  simoniacal  contract,  th^  said  convey- 
ancft  from  Mania  Greetvway  to  WMis  in  1784  was  made 
by  the  cBrection  of  the  said  G.  Pawson^  ;n  trust  for  the 
said  Sir  H.  B.  DmMty^  and  was  for  the  same  reason  ille- 
gal and  wholly  void. — ^The  plaintifis  deny  that  this  con- 
tract was  simoniacal,  and  they  insist  further  that,  even  if 
it  were  so^  the  objection  goes  only  to  the  next  presenta*- 
tion ;  that  the  forfeit  has  been  paid  by  the  presentation  of 
GanAb  by  the' crown,  on  the  first  avoidance  which  fell, 
and  that  the  conveyance  stands  good  for  the  residuet«->  ^ 
I  shall  take  thb  last  question  first,  assumin^that  the  con- 
tract was  simon]acal,and  that  the  conveyance  to  )iPa//ix  was 
made  in  furtherance  of  it ;  because,  if  this  be  determined  in 
favour  of  the  plaintifis,  it  will  be  unnecessary  to  considier 
the  other  >^Upon  this  part  of  the  case,  it  should  be  ob- 
served that  we  are  not  called  upon  to  decide,  whether 
the  contract  itself  could  be  in  any  degree  inforced,  which 
would  be  a  very  difierent  question ;  but  whether  a  con- 
veyance made  in  execution  of  it  can  be  supported  to  any, 
and  what  extent.-^The   statutes  against  simony  apply 
only  to  the  presentation  corruptly  procured,  or  intended 
to  be  procured,  and  the  oflFence  of  simony  at  the  common 
law,  (admitting  it  to  have  heen  an  ofience)  can  be  carried 
no  farther.^— ^The  presentation  thus  corruptly  procured 
or  trafiicked  for  is  forfeited  to  the  crown,  and  certain 
penaitif^  and.  disabilities  are  inflicttd  on  the  offenders. 

21    ^ 
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1814*         l^he  Statutes  contain  up  etpness  provision  for  avoidiDg 

_    ^*^^*'  simoniacal  conveyances,  but  theire  can  be  no  doubt  that 

Gbsbnwoop  . 

9.  the  conveyance  even  of  an  advowson  in  feei  which  in  it- 

Tli|Bi8hop of    ggjf  jg  legale  if  it  be  made  for  the  purpose  of  carrying  a 
nmoniacal  contract  into  execution,  is  void  as  to  so  much 
as  goes  to  effect  that  purpose ;  and,  if  the  sound  port 
cannot  be  separated  from  the  corrupt,  is  void  sdtogether. 
It  is  not,  as  in  the  case  of  usury  and  some  others,  avoided 
by  the  positive  and  inflexible  enactment  of  the  statute,  but 
left  to  the  operation  of  the  common  law>  which  wiU  re- 
ject die  illegal  part,  and  leave  the  rest  tmtoudiedt  if  they 
can  fisurly  be  separated.    The  question,  therefore,  b 
wtfether  such  s^aratton  can  be  tnade  in  die  preseot 
xaie :— The  conve^ce  to  WMs,  vp&a  which  this  <(Ms- 
^n  arises,  purports  to  carry  the  Whcde  advowson,  ii»- 
cluding  the  next  presentation.  Tlie  icoiteKtt  io  forther- 
aace  of  which  this  conveyance  was  mSde,  is  assumed  to 
be  simoniacad)  but  this  chai:|;e  of  simony  can  be  appGcd 
to  tlie  next  presentation  only.     A  vacancy  has  taketo 
place,  and  the  crown  has  thereupon  presented  under  die 
statute ;  becauste  the  oMiveyahce  to  JTaitii  was,  on  the 
same  assumption,  considered  to  be  so  fiu^  void;   but  here 
the  simoniacal  part  of  the  transaction  ended.    Up  to  this 
point,  the  conveyance  miide  m  furtherance  of  the  simo- 
niacal stipulatidn  has  been  treated  as  inefiect«al ;  bat  the 
remaining  intiBrest  which  passes  hy  it  stands  clear  of  dns 
objection,  and  may,  as  we  diink,  be  feixly  separated  from 
the  objectionable  part : — It  is  true  that,  liy  the  contract, 
one  entire  consideration  is  to  be  pad  for  the  whole  ad- 
vowson»  and  we  cannot  say  hpw  much  should  be  leftrred 
to. the  legal,  and  how  niuch  to  the  illegal  part  of  the 
transaction;  but  we  are  sure  that  bur  decision  supports 
so  much  only  of  the  convejrsince,  as  applies  to  the  legal 
part.    The  resit  has  been  dealt  with  as  illegal,  and  die 
^  crown  has  taken  the  forfeiture.    No  dedded  case  has 
been  cited  which  bears  directly  i^on  the  point  in  qoes* 
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txoii ;  but  certain  expressions  of  Lord  Chief  Justice  D^ 
Grejy  in  the  case  of  Barrett  v.  GArM,  as  it  is  reported 
in  Ae  latter  editions  of  Bocwtt  abridgment,  tit.  Stmotij^  A. 
liave  been  selected  and  relied  upon,  as  shewing  that 
where  simony  enters  into  any  part  of  the  conti^act^  the 
«h(de  conveyance  made  in  pursuance  of  it  is  void :—  . 
Here  certainly  are  passages  in  that  report  which,  taken 
by  themselves,  seem  to  countenance  this  opinion  \  but  it 
is  to  be  observed  that  the  question  then  before  the  court 
was  confined  to  the  next  presentation  only$  that  no  sucli 
doctrine  is  to  be  found  in  the  report  of  the  same  case  by 
Mr.  Justice  BUukaonty  who  joined  in  the  judgment,  and 
therefore  it  is  very  fM^bable  that  the  expressions  relied, 
upon  are  inaccurately  reported,  or  may  perhaps  have 
been  used  with  reference  only  to  the  next  presentation, 
upon  which  alone  the  court  had  to  decidf.  Be  this  as 
it  may,  we  certainly  cannot  be  guided  by  so  loose  an 
imthority,  when  the  reasoning  of  the  case  leads  us  to  a 
different  conclusion.  Our  opinion  being  in  favour  of  the 
plaintiffs  upon  this  poiot,  th^  question,  whether  the  con* 
tract  were  or  were  not  simoniacal,  becomes  immaterial  on 
thie  present  record,*and  therefore  there  must  be 

Judgment  for  the  plaintifis* 


1S14. 
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WAUGH  and  others,  administrators  of  PHttLiPS^  v. 

BUSSELL. 


IHieaday*  Nov.  8. 


X  HIS  action  was  bri)ugfat  by  the  admimstrators  of  E,  In  a  bond  con* 

PlMltps^  on  a  bond  which  had  been  given  by  the  defendant  «  ^^e  w'nSn* 

to  the  intestate,  conditioned  <'  for  the  payment  to  the  ''  of  one  hun- 

''  intestate  of  one  hundred  pounds,  by  six  equal  payments,  «« by  insuUDeiiti^ 

*«  viz.  the  sum  of  £\^.  13x.  4rf.  each  year,  until  the  fuU  "  ^"^  ^H^"*^ 

'  «*  sum  of  one 

**  poundt  be  paid  ;**   the  word  hundred  having  been  omitted  in  the  second  place 

where  it  occurred  in  ^he  cooditioa  i-^Htld,  that  tlie  insertioii  of  it  by  a  stiaoger  was  an 

immaterial  aiteratioo,  and  did  not  avoid  the  instrument. 
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WW.  "  sum  of  one  poundi  should  *€  paid."    The  word  Atfii- 

.J^jT'^  i^fi  had  been  omitted  after  the  latter  word  w  in 

o.  the  condition,  and  had  been  interlined  by  a  stranger 

BussBLL.  ^^  jj^g  instrument,  after  the  execution  of  it,  with* 
out  the  privity  of  the  defendant*  The  plaintiffi  had 
been  nonsuited  in  a  former  action  on  diis  bond»  on  tbe 
ground  that,  having  set  out  thecondition  in  the  oyer  with 
the  word  '*  hunir^di'*  there  was  a  variance  between  the 
condition  and  the  oyer;  and  the  court,  after  hearing  the 
question  argued,  refused  to  set  that  nonsuit  aside  («). 
In  the  present  action,  the  plaintiffs  set  out  the  condition 
conformably  to  that  decision,  and  the  cause  was  tried  be^ 
fore  Mr.  Justice  Dallas^  at  .the  last  assizes  for  the  connty 
of  Gloucester  J  when,  a  verdict  was  found  for  the  plainttfis. 
Mr.  Serjt.  Best  no^  moved  that  thb  verdict  should  be 
set  aside  and  a  nonsuit  entered,  on  the  ground  that  the 
instrument  was  made  altogether  void  by  the  alteration, 
and  that,  therefore,  the  plaintiffs  could  in  no  shape  re- 
fover  upon  it.^  He  cited  PigsCs  case  (h\  where  it  was  re- 
solved that  when  any  deed  is  altered  in  a  material  point 
by  ^e  plaintiff  himself,  or  by  any  stranger,  the  deed 
becomes  void: — He  also  cited  Markiam  v.  Gonaftmic)^ 
to  the  same  point.  In  the  present  case,  he  said,  the  bond, 
as  originally  made,  was  absurd ;  and  it  was  for  the  pur* 
pose  of  , giving  it  effect,  of  making  perfect  that  which  was 
before  imperfect,  that  the  alteration  had  been  made.  The 
insertion,  therefore,  had  altered  the.  nature  of  the  de* 
feazance,  and  could  not,  consequently,  be  considered  as 
immaterial.  It  might  be  said  to  be  hard  that  a  bond 
should  thus  be  rendered  ineffectual  by  the  act  of  a 
Stranger ;  but  it  was  the  duty  of  the  obligee  not  to  let  the 
bond  get  into  the  hands  of  another  person. 


*  {«}  yid.  ante,  p.  214.— (/'}  11  Coke,  96.  (&).— (c)  Cro.  EL  696, 


BUSSBLL. 
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I^ofd  Chief  Justice  Gibbs.*-I  think  that  this  passage  i8i4. 

would  have  been  inteilifirible  from  the  context^  though  the        J^ 
alteration  had  never  been  made,  and  that  the  alteration  t^. 

was  perfectly  immaterial.  If  the  sense  remain  th^  same 
after  the  alteration  that  it  was  before,  the  alteration  is 
immaterial :  now  it  is  clear  that,  leaving  the  sentence  as 
it  originally  stood,  the  meaning  was  that  the  instalments 
should  be.  paid  till  jf  100  were  paid ;  for  that  sum  is  in 
tKf  first  place  directed  to  be  paid,  and  then  the  modi  of 
payment  is  prescribed.  The  legal  effect  of  the  bond, 
therefores  being  the  same  before  the  alteration  as  after  it^ 
I  am  of  opinion  that  the  alteration  is  immaterial,  and 
having  been  made  by  a  stranger,  does  not  avoid  the  in- 
strument.—P^^  Curiam^ 

JRule  reftised* 


ItlLES  V.  ROSB  and  others.  Tuesday^  No?.  9. 

This  action  was  brought  for  obstructing  the  plaintiflTs  On  a  qnc»tioa 

barges,  on  9  certain  public  navigable  river  called  Rainbam  "^  ^  ^JJ^,^^  ^^^.^ 

Crah  in  the  parish  of  Horncburcb,  in  the  county  of  pble  river  or  not. 
vrrcri^f  ***»**.  f  »,     T      •        r     D/  «4.  *!,-  instances  of  per- 

£jse^^  and  was  tried  before  Mr.  Justice  Le  Jiianc,  at  tne  ^^^  ^^^^  „p  j^ 

last  assizes  at  Che/nufird.    The  defence  set  up  was,  that  J'^^J^  P^^^^^ 

it  W5«  ixojt  a  public  navigable  river,  but  was  the  property  and  on  parties  of 

of  the  defendants.    It  appeared  that  it  was  an  inlet  of  the  P|,X^;J^i^^^ 

riv«r  Thames^  and  that  the  tide  flowed  up  it  as  far  as  the  of  the  person 

premises  belonging  to  the  defendants,  which  consisted  of  ^lusn^Tp^" 

two  wharfs  situated  at  a  place  called  Redbridge.    The  de-  P^^^jy  |"^^^^^.^ 

fendants  rested  their  claim  on  these  grounds ;  that  the  dcnce'sufficient 

creek  had  been  made  navigable  by  their  predecessors,  J^^J^J^^^^ 

and  was  kept  in  a  navigable  state  by  ^  means  of  the  d^  fie  river. 

fendants'  cleansing  it  j-^that  in  several  deeds,  by  which 


Milks 
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1814.  the  whar&  now  in  their  possession  had  been  conveyed  to 
different  occupiers,  the  premises  went  by  the  name  of 
«« Rajnbam  wharf  and  eredi;'^  that  these  wharfs  were 

Rose.  ^j^^  qqIj  places  where  goods  were  accustomed  to  be  landed 
from  the  creek;  and  that  the  plaintiff  himself  had  been 
in  the  habit  of  paying  wharfage  to  the  defendants.  On 
the  p^  of  the  plaintiff,  who  did  not  claim  as  being  pos- 
sessed of  any  lands  or  tenements  abutting  on  the  creek, 
but  on  the  ground  that  it  was  open  to  all  the  king's  sub- 
jects as  a  navigable  river,  it  was  proved  that  there  were 
instances,  though  few  in  number,  of  boats  going  up  the 
creek  without  the  permission  of  the  defendants ;  some  for 
the  purpose  of  cutting  reeds,  others  on  parties  of  pleasure. 
'  On  this  evidence,  the  learned  judge,  without  expressing 
any  opinion  on  the  one  side  or  the  other,  left  it  to  tl^  jury 
to  say  whether  this  were  a  public  navigable  creek,  or 
whether  it  must  be  considered  as  the  private  property  of 
the  defendants ;  observing,  however,  that,  as  the  mention 
of  the  premises  in  the  deeds  was  not  a  circumstance  of 
much  certainty,  the  chief  question  was  the  manner  in 
which  the  creek  had  been  used.  The  jury  found  a  ver- 
dict for  the  plaintiff.    * 

Mr.  Serjt.  Best  now  moved  for  a  rule  to  shev  cause  why 
this  verdict  should  not  be  set  aside,  and  a  nonsuit  entered, 
or  a  new  trial  granted,  on  the  ground  that  the  weight 
of  the  evidence  was  in  favour  of  the  defendants.  This 
case,  he  said,  was  to  be  tried  by  analogy  to  a  public  right 
of  way.  It  had  been  proved  that  the  custom  was  for  the 
boats,  which  went  up  the  creek,  to  load  and  unload  at  the 
defendants'  wharf;  they  must  therefore  be  considered  as 
merely  going  to  the  premises  of  the  defendants,  and  for 
their  benefit,  since  they  paid  for  the  permission  to  land 
their  goods.  The  few  instances  which  had  been  adduced 
on  the  part  of  the  plaintiff,  could  not  be  taken  to  out* 
weigh  the  general  usage. 
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Lord  Chief  Justice  Gibbs. — Those  instances,  however  1814. 


few  in  number^  are  very  important  in  their  nature.  The 

going  up  for  the  purpose  of  cutting  reeds  was  a  very  v: 

strong  act.     So  in  every  instance,  of  parties  going  up  for  Bo«», 

pleasure,  or  for  any  other  purpose,  the  defendants  were 

always  interested  in  supporting  their  own  exclusive  rights 

if  they  possessed  any  such  right. 

Mr.  Seijt.  Best  then  suggested  tliat,  if  the  present  verdiet 
were  to  be  sufiered  to  stand,  the  defendants  would  be 
bound  by  it,  and  would  be  precluded  from  asserting  their 
right  on  any  future  occasion.  The  Chief  Justice,  how- 
ever, observed  that  it  had  been  decided  many  years  ago 
in  this  court,  that  a  party  was  not  concluded  by  having 
a  verdict  against  him,  provided  he  could,  bring  better 
evidence;  but  that,  as  the  present  case  stood,  the  court 
saw  no  reason  for  sending  it  to  another  jury. — Pit 
Curiam^ 

Rule  refused. 


HULTON  V.  ETBE.  T^.U^.t. 

Mr.  Serjt.  Pell  moved  for  a  rule  to  shew  cause,  why  the  In  an  affidavit 
defendant  in  this  action  should  not  be  discharged  out  of  fo^^^monl^y 
the  custody  of  the  sheriff  of  Noti'mgham^  on  the  ground  to  the  use  of  the 
that  the  affidavit  to  hold  to  bail  was  defective..  The  Jou.c^VaJji 
affidavit  stated  the  defendant  to  be  indebted  to  the  plaintiff,  sute  ihat  it  way. 
♦«  for  money  paid,  laid  out,  and  expended  by  the  plaintiff,  /^^  drfJid^^y 
**  to  and  for  the  use  of  the  defendant,'' without  adding  the 
tisual  words,  "  and  at  his  request**     The  principle,  he 
said)  of  these  affidavits  was,  that  the  debt  must  always,  be 
sworn  ta  with  sufficient  positiveness ;  from  the  affidavit 
in  the  present  case,  the  defendant  could  only  be  supposed 
ty  infertnce  to  be  indebted  to  the  plaintiff.    [Mr.  Justice 
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1814.  Cbambre, — ^The  debt  must  certainly  be  sworn  to  potiAvtlp 

r^"^^^  but  it  would  be  very  inconvenient  to  require  the  same 

V.  precision  in  an  affidavit  to  hold  to  bail,  as  in  a  dedantion.] 

*^^*'-  Mr.  Serjt.  P^//then  cited  Perhs  v.  Sevim{a\  where  the 

court  of  Kings  Bench  held  that  it  was  not  sufficient  to  state 
in  the  affidavit,  that  the  defendant  was  indebted  to  the 
plaintiff  for  goods  sold  and  delivered,  without  further  al* 
leging  that  they  weresold  by  theplMntiffto  the  defendant :  and 
Cathraw  w.Hagger  (b),  and  Taylor  v.  Forbes  {c)y  in  which  that 
court  held,  that  it  was  not  enough  to  state  that  the  goods 
were  sold  and  delivered  to"  the  defendant,  without  saying  by 
the  plaintiff.-^He  admitted  that  these  cases  were  not  ex- 
actly in  point ;  but  he  contended  that  th/ey  wei^  suffident 
'  to  prove  that  the  plaintiff  mu9t  shew  the  leg^  obligatioa 

which  the  defendant  was  under  to  him» 

Lord  Chief  Justice  Gibbs. — ^The  ground  of  the  ol>» 
j^tion  in  the  cases  cited  was,  that  it  was  not  stated  to 
tvhom  the  defendant  was  indebted: — The  affidavit  might 
have  beetn  perfectly  true,  and  yet  the  debt  might  have 
been  incurred  wirti  another  person.  In  the  present  cas^ 
your  objectioiris  that,  if  the  plaintiff  wer^  to  state  his 
cause  of  action  in  his  declaration,  as  he  has  done  in  his 
affidavit,  the  defendant  might  demur.  Would  not  this 
statement  have  been  sufficient  in  the  case  of  goods  sold 
and  delivered  ?  and  yet  there,  it  would  be  n^^ssary  in  tie 
declaration  to  state  a  request  on  the  part  of  the  defendant. 
— In  an  action  for  money  had  and  received,  it  is  stated  to 
be  received  to  the  use  of  the  plaintiff  j  and  though  that 
depends  on  the  construction  and  legal  resi^lt  of  the  trans- 
action, yet  the  plaintiff  takea  upon  himself  to  swear  that 
the  money  was  received  for  his  use :  that  is  going  much 
farther  than  in  the  present  instance.  Suppose  the  money 


(a)  7  Easi,  194^ {h)  8  East,  106.— (c)  11  jE:a*/,ai5. 


Eyre. 


IN  THE  PIFTY-FJPTH  YEAR  OF    «B0.  III.  31? 

had  been  paid  by  operation  of  law^  to  avoid  a  distress*  for  1814. 

example,  of  the  plaintiff's  goods,  for  the  arrears  of  the  u'"'^ 
defendant's  taxes;  the  defendant  would  very  probaBly  _  v. 
have  even  desired  the  plaintiff  not  to  pay  it.  You  would 
««Cj  in  such  caae,  require  a  man  with  a  tender  conapence 
tp  swear  thatthe  money  had  been  paid  at  the  request  of 
the  defendant.  I  think  that  is  a  decisive  arguoieiU 
against  the  present  application. -«-jPfr  Curiam^ 

Rule  refitted  Til). 


(a)  In  a  cause  of  BH»$  v.  Aikins,  in  this  court,  in  the  pKsent  go  where  the  af- 
ter^, the  affidavit  was  "  for  work  and  labour  as  the  defendants  fidayitis  forwork 
*•  servant  t^  ii^ithout  stating  *'  at  the  recjuest  of  the  defendant  ;*'  and  and  labour,  as 
the  court  refused  Mr.  Seijt.  Best*s  motion  to  set  aside  the  pjEoceed-  the  defendant's 
ingy  considering  the  allegation,  *'  as  the  defendant's  sen'ant,'\tp  l)e  tervant. 
>umcieDt-«-See  the  next  case. 


SYlfONS  V.  ANDREWS.  'G'"'^!^* 

Nov.  10. 

XHn  defendant  in  this  action  had  been  arrested  on  the      An  affidavit  to 

following  affidavit : — ^*  PbUip  Sym&ns  of  Wapping^  Higb^  jng  <•  ||  *t  ^^  *  ' 

•*  stri^eiy  in  the  county  of  Middlesex^  master  mariner,  "  defendant  is 

»  ,     ,  ,  ,      .,      1        T«-.ff.         ^    .  .  "  indebted  to  the 

'^  maketh  oath  and  saith  that  William  Andrews  is  now  «<  plaimiff  for 

<*  justly  and  truly  indebted  unto  him  this  deponent,  in  11  uiT^i'^nd 

'^  the  sum  of  ^£68  and  upwards,  for  money  paid,  laid  out,  "  expended,  and 

'*  and  expended,  and  wages  due  to  him,  this  deponent,  «  the^pbimtfffor 

**  for  his  services,  as  master  and  commander,  on  board  of  '|  {*»*  *^^Y*^^'  ^^ 

**  the  ship  Little  Williamy  fvberecf  the  said  William  An^  **  fendaiit** 

*«  Jrews  is  an  owner;*'  condpding  with  the  usual  negative  "  ^''^'   "  • . 

of  tender.  out  expressly 

Mr-  Serjt.  Lens  now  mov^d  that  the  defendaiit  should  J^^  J^*^  '^"^ 


be  discharged  out  of  custody,  on  entering  a  common  from  the  de- 
appearance,  on  the  ground  that  the  affidavit  did  not 
stat^  the  debt  to  be  due  frbm  the  defendant ;  and  he 


di» 
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cktdPerhs  y.  Severn  (a),  Catbraw  y.  Hagger(h\  and  Tef* 
lor  V.  Forbis{c)f  to  shew  that>  in  an  action  for  good|  sold 
and  delivered^  the  affidavit  must  state  that  the  goods 
were  sold  and  delivered  by  the  plaintiff  to  the  definidant. 
In  the  present  case^  it  might  be  very  tme  that  wages 
were  due  to.  the  plsuntiff,  but  it  did  not  appear  from 
whom  they  were  due* 

Lord  Chief  Justice  Gibbs. — I  see  no  objection  to  this 
affidavit.  The .  allegation  «<  whereof  the  smd  WWiam 
^  Andrews  is  an  ammer^  is  vexj  material  \  for  as  he-is  ths 
ownety  it  is  clear  that  the  wages  were  due  from  huB^ 
whereas  in  the  cases  cited,  there  was  noUxing  to  shew  by 
whom  the  goods  had  been  delivered. 

Mr.  Serjt.  Lens  then  withdrew  hts  motion  (i). 


(a)  7  ^o*/.  194.  {h)  8  Eoit.  106.'      >    (c)  1 1  Sa$i.  3U. 

<d)  See  the  la»i 


Thursday, 
Kov.  10. 

if.  employs  B. 
to  sell  goods  for 
him ;  C.  as  B.*s 
bioker,  procures 
a  purchaser,  and 
draws  a  bill  for 
the  amount,  pay* 
able  to  A'  which 
is  accepted  by  the 
purchaser,  but 
dishououred.— « 
Held,  that  C.  is 
answerable  to  A* 
as  drawer  of  the 
bilL 


LB  FEVVR^  Vf  I.LOY9. 

This  was  an  action  against  the  administrator  of  JAn 
Lhyd,  on  a  bill  of  exchange,  which  had  been  drawn  by 
the  intestate,  under  the  following  circumstances.  Thf 
plaintiff,  who  was  a  merchant  at  Southampton,  applied  to 
Messrs.  Maitland  and  Co.  in  London  to  dispose  of  somt 
cotton  for  him,  which  the  latter  agreed  to  do,  and  ac- 
cordingly employed  the  intestate,  as  their  broker,  to  seB 
it,  A  purchaser  being  proctu-ed,  Messrs.  Maitland  yevM 
to  the  plaintiffi  informing  him  that  ^  th^  party  would 
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'^  take  the  cotton  at  20J.perli.j  to  be  paid  for  fay  a  ImU 
(<in  two  months  from  the  time  of  the  arrivat  of.  the 
**  cotton  in  London/*  The  cotton  was  delivered  to  the 
porchaser,  and  Lbydf  the  intestate9  drew  a  bill  upon  lum 
fior  the  amount,  payaUe  to  the  plaintiff,  two  months  after 
date,  for  vadue  received  in  cotton.  The  bill  was  accepted 
bf  the  purchaser,  but  on  presentment  for  payment  was 
dishcmoured,  and  the  present  action  was  brought,  in  con* 
sequence,  against  the  administrator  of  the  drawer.  At 
the  trial  of  the  cause,  at  the  sittings  aftter  last  Trinbf 
term,  before  Lord  Chief  Justice  GMsy  the  Solidtor^Ge^ 
nertJf  on  the  part  of  the  defendant,  objected  that  the 
action  could  not  be  maintained  as  between  the  plaintiff 
and  defendant,  no  consideration  having  passed  from  the 
former  to  the  latter.  The  jury,  however,  under  hts 
kvddup's  direction,  found  a  verdict  for  the  plaintiff. 

The  SoUcitor'-Genirat  now  moved  that  this  veidict 
should  be  set  aside,  and  a  new  trial  granted.  He  ad- 
mitted that,  as  to  third  persons,  the  intestate  would 
have  been  liable  ;  but  he  contended  that,  having  drawn 
the  bill  merely  as  agent  for  the  payee,  from  whom  he 
had  received  no  value  for  it,  and  who  knew  that  he  was 
only  acting  as  broker  in  the  transaction,  he  could  not, 
on  the  dishonour  of  the  bill,  be  made  responsible.  If  it 
hod  been  a  bill  sent  to  the  plaintiff,  as  in  ordinary  cases, 
with  the  drawer^s  security  added  to  that  of  the  ac- 
ceptor, the  drawer  would  have  been  liable  on  the  de&ult 
of  the  acceptor;  this,  however,  did  not  profess^  as  in 
general,  to  be  a  bill  on  which  there  was  to  be  the  secu- 
rity both  of  the  acceptor  and  the  drawer ;  and  the  plain- 
tiffy  he  said,  would  certainly  have  had  no  right  to  de- 
mand any  such  security  from  the  intestate.  In  all  trans- 
actions of  this  nature,  the  payment  by  bills  referred  only 
to  the  security  of  the  acceptance. 

Lord  Chief  Justice  Gibbs.^— My  opinion  at  the  trial 
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wd<:,  that,  as  the  bill  was  sent  in  payment,  all  the  parties 
to  it  were  liable,  as  in  the  ordinary  case  of  a  bill  of  ex-' 
change.  I  considered  that,  however  imprudent  it  might 
have  been  in  Lhyd  to  put  his  name  to  the  bill,  if  he  did 
not  intend  to  give  his  security,  yet  that,  having  done  so, 
he  was  answerable  on  the  acceptor's  default.  The  tians- 
mission  of  the  bill  to  the  plaintifiv  with  Lhjttt  name  to 
it,  #oaM  make  an  imprcsstop  on  die  plaintiff,  that  if 
Lhfd  were  a  solvent  person,  th^e  could  be  no  doobt  as 
to  the  goodness  of  the  instrument,  and  that  there  wasnd 
necessity  to  inquire  into  the  solvency  of  the  purchaser. 
It  is  a  hard  case  upon  the  representatives  of  the  drawer, 
and  die  .court  wovid  have  every  dii^>osition  to  assist  them ; 
but  I  think  it  is  impossible  that  they  could  get  over  this 
difficulty. — Per  Curiam^ 

Rnle  refused. 


Friday,  Nov.  11. 


WVNN  V.  BELLMAH,  clcrk. 


The  court  will  Mil,  Serjt.  Blosset  had,  on  a  former  day,  obtained  a 
Chang*  the  venue  j^j^  ^^^  ^^  change  the  vemie  m  this  action,  which  was  for 
in  a  penal  action.  .  ».  j       j        i.  .,> 

on  the  usual  afii-  certain  penalties  incurred  under  the  non-residence  acts, 

it?  anV  mS  "    ^^"^  ^^'^'^  ^^  ^'^^^^  ^'^  *^  ^^^  affidavit. 

action.  Mr.  Serjt.  Copley  now  shewed  cause  against  it,  on  the 

ground  that  there  was  no  authority  which  warranted  this 
application. 

Mr.  Serjt.  Bhsset^  contri^  ol)served  that  there  was  no 
reason  why  this  action  should  be  dbdnguished  from  any 
other.  He  cited  Butterfield  v.  ff^ndie{a\  which  was  an 
action  on  the  S  Ge9»  2«  c.  26,  and  though  no  particular 
clause  of  that  act  was  cited,  directing  the  action  to  be 


(a).4£a«/.  3S6. 
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brought  in  the  county  where  the  cause  arose,  the  court  1814, 

gave  judgment  for  the  defendant  on  the  counts  for  those 

offences  which  were  coounitted  out  of  the  county  in 

which  the  venue  was  laid.     [Mr.  J.  Heath.— In  BuUif^s      Bellman 

N.  P.  195,  6,  it  is  said,  *  that  the  stat.  21  Jac.  1.  r.  4, 

*  does  not  extend  to  any  offence  created  since  that  statute, 
'  but  that  any  subsequent  statute  giving  a  penalty  in  any 
'  court  of  record,  is,  so  far,  a  repeal  of  the  stat.  21  Joe. 
'  However,  the  offence  must  be  laid  vnthin  the  proper 

*  county/] 

Lord  Chief  Justice  Gxbbs. — ^We  are  discussing  this 
point  as  a  matter  of  curiosity ;  for  the  defendant  moves 
to  change  the  venue  into  the  county  in  which  the  cause 
of  action,  if  any,  arose.  Now,  if  the  case  be  within  the  2 1 
Jac.  1 ,  by  carrying  it  into  the  right  county,  we  support 
the  action  against  him,  which  would  faU  to  the  ground  if 
it  were  not  carried  there.  If  it  be  not  within  that  statute, 
there  is  no  reason  why  it  should  not  be  carried  into  the 
proper  county,  like  any  other  action. — Per  Curiam, 

Rule  absolute  (a). 


(a)  By  ttatute  31  EHz.  c.  5,  8. 2,  it  is  enacted,  <  that  in  any  de- 
'  claratioii  or  information^  the  offence  against  any  penal  statute 
'  shall  not  be  laid  to  be  done  in  anv other  county ,1>ut  inhere  the  con- 
'  tract  or  other  matter  alleged  to  oe  the  offence,  was  in  truth  done ; 
'  and  that  every  defendant  in  such  action  or  information  may  tra- 
*  rerse,  nod  allege  that  the  offence  was  not  committed  in  the  county 
'  where  it  is  alleged ;  which  being  tried  for  the  defendant,  or  if  the 
'  plaintiff  be  thereupon  nonsuit,  that  then  the  plaintiff  shall  be 
'  barred  in  that  action*.— In  an  action  of  Barbenv.  Tilson,  Jan. 
SI,  1815,  JT.  B.  at  Serjeant* s  Inn  Hall,  which  was  an  action  for 
penalties  alleged  to  have  been  incurred  under  the  |>ilot  act,  the 
venue  was  laid  in  Middlesext  the  cause  of  action  having  arisen  in 
Keni.  It  was  obiected,  on  the  authority  of  31  Elit,,  that  the  ac- 
tion was  local  :-*^he  plaintiff  contended,  that  that  act  only  ap- 
plied to  offences  against  statutes  already  passed.  The  court,  now- 
ever,  held,  that  the  statute  of  £/tz.  was  still  in  full  force,  and  ap- 
plied to  statutes  passed  subsequently  to  it  ^  and  they  accordingly  di- 
rected  a  nonsuit  to  be  entered. 


322 


CASES  IN  MICHABLMAS  TBRM, 


1814. 


TuMday, 

Nov.  15. 

Notice  of  bail 
ziven  oo  the  lOtb 
Nov. }— on  the 
]2th«  notice  that 
other  bail  would 
be  added,  who 
would  justify  on 
the  16th:— On 
the  14th  the  lat- 
ter notice  coun- 
li»rmanded,and 
notice  a^ain 
given  of  the  ori- 
ginal bail,    lliey 
appearing  to  jus- 
tify on  the  15th, 
held  that  the  last 
notice  would  be 
sufficient,  if  no- 
lice  of  justifica- 
tion had  been 
given. 


•t;.  MARSHALL. 


Mr.  Serjt.  Vaughan  opposed  the  justification  of  the  bail 
in  this  action,  on  the  ground  of  irregularity  in  the  notice. 
On  the  10th  of  November ^  notice  was  given  of  the  persons 
who  now  appeared  to  justify : — On  the  12thy  notice  was 
given  that  other  bail  would  be  added,  who  would  justify 
on  the  present  day,  the  15th  : — On  the  14thj  the  second 
notice  was  countermanded,  and  a  third  notice  given  of  the 
persons  originally  put  in,  and  who  now  appeared.  He 
contended  that  this,  being,  in  fact,  but  one  day's  notice, 
was  insufficient. 

Lord  Chief  Justice  Gibbs. — ^I  think  the  plaintiff  has 
had  time  enough.  The  notice  being  originally  of  these 
bail,  his  attention  has  never  been  withdrawn  from  his  en- 
quiry as  to  them ;  because  the  second  notice  was  only 
that  others  would  be  added,  and  would  justify  to-day. 

They  would  accordingly  have  been  permitted  to  justify, 
but  it  appearing  that  there  had  been  no  notice  of  their 
justification,  they  were  rejected. 
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OGLE  V.  ATKINSON  and  another.  j^^y^  ^ll 

This  was  an  action  of  trover  brought  to  recover  the  -^-  cj>n«ignt 
.  ^  goods  to  Bk 

value  of  a  quantity  of  hemp  and  flax,  deposited  by  the  abroad,  and  or- 

pbintiff  with  the  defendants,    as   warehousemen,   and  ftiuro^or'" 

which  they  refused  to  restore  to  him.    The  cause  was  which  he 

tried  before  the  late  Lord  Chief  Justice  Mansfield,  at  Ae  Mp!  ^Tht^ 

sittings  after  Michaelmas  term  1813,  at  Guildhall,  when  a  J?"*  cargo  is  de- 

J.  -        -  -  hreredio^s 

verdict  was  found  for  the  plaintiflT,  subject  to  the  opinion  of  captain,  B-  stit- 

the  court  upon  a  case,  which,  in  substance,  was  as  follows:  ^a^*1\1^^^\^ 
In  the  spring  of  the  year  1809,  the  plaintiff  consigned  A.**  own  goods, 
a  parcel  of  wine  to.Messrs.  Smidt  and  Co.  at  Riga,  for  sale  ^ifj^dtl  a! 
on  his  account ;  and  in  1810  he  directed  them  to  pur-  The  return  cargjti 
L  -  '      r  t<-^.  ..         i«  conaisting  of 

cnase  a  quantity  of  goods  for  him,  comprising  the  hemp  more  goods  thaft 

and  flax  in   question,  in  return.     In  April  in  that  year,  Jhos^'***^**^^ 
the  plaintiff  sent   a   ship  of  his  own   to   receive   the  to  B.,  B.  draws 
goods  so  ordered;  and  on  the  ship's  arrival  at  kiga,  the  S|ffe;rniShS 
captain  received  them  from  Smidt  and  Co.  on  behalf  of  tht  he  sends  to  his 
plaintiff,  and  as  the  plaintiffs  own  goods,  which  Smidt  and  of  Jading  drawn 
Co.  stated  them  to  the  captain  to  be.     These  goods  not  i"  blank,  and  de- 
being  suflicient  to  fill  the  ship,  Smidt  and  Co.  procured  in  caseof  if/s  ' 
other  goods  to  be  shipped  on  freight.    The  captain,  by  [^^^Wui^^Sh!?' 
agreement  with  the  plaintiff,  (his  owne'r)"«vas  to  have  an  dorse  the  bill  of 
allowance  of  £\5  per  cent,  primage  upon  the  freight  1^^^^^* 

the  bills,  and  the 
bill  of  ladins  is  accordin^j^  indorsed  to  C  The  ship  arrives,  and  C.  dentands  tho 
cargo,  as.  indorsee  of  the  bill  of  lading ;  the  captain,  riowever,  refuses,  and  deliv^ 
them  to  A,,  who  deposits  them  with  2>.,  as  his  warehoiuenuin.  D.  then  receives 
notice  from  B.  to  h*ld  the  goods  for  B.  as  his  property,  in  x:onsequence  of  which, 
•  D.  refuses  to  re-deliver  ihcm  to  A- — In  an  action  or  irdirer  by  A.  against  J}  ;'-~Held 
ist,  that  2>.  was  not  estopped,  by  having  veceived  the  goods  as  the  warehouseman  of 
A„  from  setting  up  the  claim  of  a  third  person  as  a  defence,  supposing  ihai  claim  so 
be  a  good  one :— 2dly,  thatil.,  having  resicdhitf  claim  on  the  supi^osition  th**t  the  pro- 
perty had  vested  in  nim,  could  not,  if  he  fiiiled  in  thai  defence,  set  up  his  lien  on  the 
goods  for  freight: — But  3dly  that,  though  the  ^oods  might  have  been  delivered 
to  the  captain  on  condiiion  of  il.'s  aceepiiog  the  bilk,  yet  that,  as  no  such  condition 
^as  imposed  at  the  timeof  theddivery^  that  delivery  was  complete^  ^nd  vested  the  pro* 
perty  absolutely  in  A* 

VOL.  I.  A  A 
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181  f.  which  die  ship  should  earn  from  Russia,  vrhidi  was  to  be 

estimated  as  well  upon  the  plaintiff's  goods,  as  upon  those 
which  were  actually  to  pay  freight.    On  the  latter  goods, 
Atkinson.     ^^  freight  was  at  the  rate  oi  £\0  per  ton,  but  Stnsds  and 
Co.   insisted  that  the   goodjs  received  for  the  plaintiff 
should  be  estimated  at  <£8  per  ton  only,  considering  that 
.    the  plaintiff  was  entitled  to  this  distinction. — Previously 
to  the  ship  leaving  Riga^  Smidt  and  Co.  wrote  to  the 
plaintiff,  inclosing  him  the  invoices  of  the  goods,  and  ad- 
vising him  that  the  ship  was  ready  to  sadi  with  the  goods 
shipped  on  his,  the  plaintiff^s,  account.     After  the  cap- 
tain had  received  the  goods  on  board,  Smidt  and  Co.  de- 
livered to  him  a  bill  of  lading  for  hi^  signature,  with  a 
blank  for  tlxe  name  of  the  consignee.     The  captain  at 
first  objected  to  sign  it  without  the  name  of  the  consigneeg 
but  at  length  complied,  on  receiving  an  assurance  from 
Smi(b  and  Co.,  that  that  circumstance  was  of  no  con- 
sequence, as  tie  goods  were  to  be  delivered  to  bis  owner.    In 
a  letter  to  their  agent  in  London^  Smidt  and  Co.  stated 
that  they  should  make  out  Ogles  bill  of  lading  to  order, 
that  in  case  of  his   not  accepting  their  bills,  Messrs. 
RuckerSf  merchants  in  London^  and  the  payees  of  the  bills 
of  exchange^  might  become  possessors  of  it ;  and  they 
directed  their  agent  that,  in  case  their  bills,  amounting  to 
0^2500,  (being  the  excess  of  the  value  of  the  shipment  from 
RigOy  above  the  proceeds  of  the  wine  which  had  been  sent 
bj  the  plaintiff  to  Smidt  and  Co. )  should  not  be  accepted,  he 
would  otherwise  dispose  of  the  bills  of  lading,  and  let 
Messrs*  jRiiri^i  receive  the  goods  and  dispose  of  them.  ^- 
cordingly,  before  the  ship  arrived,  the  agent  of  Smidt  and 
Co.  called  upon  the  plaintiff,  and  stated  that  his  prin- 
cipals had  drawn  bills  upon  hioQi,  the  plaint! ff»  for  the 
amoimt  of  the  balancfe  due  to  them ;  which  bills  were  in 
the  hands  of  Messrs.  Ruckers^  and  which  the  agent  re- 
quested him  to  accept :-— The'plamtiff,  l^owever,  r^fiised. 
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and  the  agent,  in  consequence,  indorsed  the  bill  of  lading  1814. 

to  Messrs*  Ruclers. — ^The  vessel  arrived  in  London  in  )r^ 

UOLB 

September  1810;  but  before  any  of  the  goods  were  de-  v. 

livered,  Messrs,  Ruckers  laid  claim  to  them,  as  indorsees  Atkinsoit. 
of  the  bill' of  lading;  the  captain,  however,  refused  to 
deliver  the  goods  to  them,  and  handed  them  over  to  the 
plaintiff,  who  deposited  them  with  the  defendants,  as 
warehousemen,  upon  his  account.  The  defendants,  hav- 
ing received  notice  from  Smidt  and  Co.  to  hold  the  goods 
on  their  account,  refused  to  deliver  them  to  the  plaintlflfi 
though  the  latter  had  tendered  the  defendants  their 
charges.  No  offer  had  been  made  to  pay  the  plaintiff 
his  freight,  as  owner  of  the  ship.  The  question  for  the 
opinion  of. the  court  was,  whether  the  plaintiff  were  en- 
titled to  recover  from  the  defendants  the  value  of  the 
goods  so  deposited  with  them  :-r-If  he  were,  then  the 
present  verdict  was  to  stand;  if  not,  a  nonsuit  to  be 
entered, 

Mr.  Serjt.  Vaughan^  for  the  plaintiff,  made  two  pre- 
liminary points: — First,  that  from  the  relation  which 
subsisted  between  the  plaintiff  and  the  defendants,  the 
latter  having  received  the  goods  from  the  former  as  his 
warehousemen,  and  on  his  account,  and  having  been 
tendered  their  dxarges  for  warehouse  room,  the  defend- 
ants were  not  at  liberty  to  avail  themselves  of  any  defect 
which  there  might  be  in  the  plaintiff's  title  to  the  goods. 
This  case,  he  said,  was  like  that  of  a  carrier,  who  cannot 
dispute  the  title  of  a  person  who  delivers  goods  to  him 
for  conveyance. — He  cited  Meuron  v.  Dt  Melloy  before 
Lord  Elknhorough^  at  N.  P.,  which  was  an  action  for 
money  had  and  received ;  the  plaintiff  having  paid  into  the 
hands  of  the  defendant  a  sum  of  money,  which  he  had 
received  under  a  power  of  attorney  for  a  third  per- 
son.   Lord  EUaibormgbf  in  that  case,  held  that  the  de- 
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1814.  feiidant  «ould  not  set  up  the  title  of  that  third  person,  as 
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a  defence  to  the  plaint iflPs  claim*    [Lord  Chief  Justice 
"Ur"  GiUs, — That  reminds  me  of  a  case  which  was  decided  in 

Atkiitson*  ^jg  court  (a),  where  a  person  had  paid  over  a  sum  of 
money,  as  agent  for  several  persons,  to  a  banker^  the 
court  held  that  the  banker  could  not  take  notice  of  the 
respective  rights  of  the  different  proprietors,  but  was 
answerable  only  to  the  person  from  whom  he  received  it. 
But  that  was  a  very  different  case  from  the  present.  The 
question  here  is,  whether,  if  the  defendants  had  delivered 
.  the  goods  to  the  plaintiff,  and  it  should  afterwards  have 
appeared  that  the  property  was  in  another  person,  the 
defendants  would  not  have  been  answerable  over  to  those 
in  whom  J.e  property  should  be  adjudged  ultimately  to 
vest.] — Secondly,  he  contended  that  the  plaintiff,  having 
brought  the  goods  over  to  this  country,  was  at  least  en* 
titled  to  the  possession  of  them,  till  he  was  paid  his 
freight,  of  which  no  offer  had  been  made  to  him. — [Lord 
Chief  Justice  Giibs. — The  plaintiff  might  have  stood 
upon  that  ground  ^  but  as  he  has  chosen  to  rely  on  the 
absolute  property,  which  he  contends  has  vested  in  him, 
he  cannot,  if  he  fail  in  supporting  that  position,  turn 
round  upon  the  strength  of  his  lien  for  freight.] — The 
tiirJ,  and  main  ground  of  his  argument  was,  that  the 
property  had  absolutely  vested  in  the  plaintiff.  He  had 
been  debited  with  the  amount;  the  goods  had  been 
shipped  in  his  vessel,  and  at  his  risk ;  the  captain  was  his 
servant,  and  the  delivery  to  him  was  a  complete  and 
absolute  delivery  to  the  plaintiff.  At  the  time  of  that 
delivery,  there  was  no  intimation  to  the  plaintiff  that  it 
Was  on  condition  that  he  would  accept  the  bilb  of  Smidl 
and  Co»,  the  breach  of  which  condition,  it  was  now  to  be 
contended,  had  divested  the  property  out  of  the  plaintiff. 

^  (a)  Pffi/o  ?.  Sanioe,  ante,  p.  13S« 
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On  the  contrary,  th«  gckxk  were  delivered  to  the  capt^un  1814. 

"  on  behalf  of  the  plaintiff,'*  and  "  as  the  plaintiff's  own  ^ 

"  goods."    The  only  way  to  consider  this  question  was        •    v. 
as  between  Smidt  and  Co.  and  the  plaintiff;  for  die      Atkihsow^ 
captain  had  no  authority  to  sign  such  a  bill  of  lading,  and 
the  bill  itself  was  nugatory.    Perhaps^  as  between  Smidt  - 
and  COk  and  the  captain,  the  latter  might  be  liable  to  an 
action  for  his  breach  of  contract,^  in  not  delivering  the 
goods  according  to  the  bill  of  lading  which  he  had  signed ; 
but  the  question  as  between  Smiib  and  Co*  and  the  plain* 
ti$  was  only  how  fsar  this  property  had  vested  in  the 
latter,   and   how  far  it  >  was  liable  to  be  divested  in 
transitu.      [Lord  Chief  Justice  GiMj. -^-Stoppage  in  tran- 
iku,  properly  speaking,  can  only  take  place  when  there 
is  an  insolvency,  and  there  is  no  pretence  to  say  that 
there  was  any  insolvency  in  the  present  case.]   This  was 
very  different  from  a  delivery  to  a  chartered  ship,  because 
there,  the  owner's  rights  are  to  be  taken  into  considera- 
tion.   In  Bobtlingk  v.  Inglis{a\  jt  was  decided  that  the 
master  of  a  ship,  chartered  wholly  by  the  consignee,  is  a 
carrier  in  whose  hands  goods  may  be  stopped  \  but  in 
FowUr  V.  M*  Taggart(Jf)y  it  was  held  that,  where  a  ship 
is  hired  and  fitted  out  by  the  consignee,  and  goods  are 
put  on  board  to  be  sent  by  him  on  a  mercantile  adven- 
ture,  the ' consignor  cannot  stop  them;  the  consignee 
being  ib  that  case  the  owner  of  the  ship  pro  tempore^  and 
the  delivery  of  the  goods  on  board  being  equivalent  to  a 
delivery  into  his  warehouse.    If  that  principle  were  cor- 
rect in  the  case  cited,  it  must  be  doilbly  so  in  the  present 
instance,  because  here,  the  captain  had  the  entire  control  , 

of  the  ship,  as  the  plaintiff's  agent  or  servant.  As  to  th^ 
supposed  condition,  on  which  the  defendant  would  rest 

I    M    I        I  .J  I  III  I  ■  I'll     I 

(a)  3  Ba$t,  38 1 .— (()  Cited  3  Eott,  3fi  1^  and  AJ^i)oU  gn  Shipping, 
P'  386,  4th  ed. 


CAitS  lit  MICHAELMAS  TSRM| 


ldl4^ 


OOLB 


hift  argument,  the  case  of  Coxe  v.  Harden  {a)  would  be  2 
complete  answer  to  that.  Tbere»  the  shippers  of  the 
goods  in  questions  which  had  been  ordered  by  the  con- 
signeess  sent  a  bill  of  lading  to  the  consignees)  without 
in(^rsement»  informing  them,  at  the  same  time,  that  thej 
had  drawn  upon  them  for  the  amount  of  the  goods,  mt 
dwtting  that  their  bill  would  ^eet  due  honour.  The  con- 
signees, however,  did  not  accept  it,  and  d^vered  the  bill 
of  lading,  unindorsed)  to  the  defendants*  who  thereby  ob- 
taxnedipossession  of  the  goods.  The  shippers  ako  sent  a 
bill  of  lading  to  the  plaintiffs,  indorsed  to  them,  for  the 
purpose  of  securing  the  amount  of  their  bill  upon  tbe 
original  consignees.  The  court  of  King^a  Bench  held 
th^t,  supposing  the  plaintiffs  in  that  case  to  stand  in  the 
situation  of  the  shippers,  still  they  would  not  be  entitled 
to  recover ;  because,  the  goods  having  been  purchased  by 
order  of  the  consignees,  and  shipped  for  their  use,  and  at 
th^ir  risk,  they  were  entitled  to  the  possession  of  ^them  as . 
soon  as  they  arrived ;  tbe  shippers  not  having  stopped 
them  in  transitu.  That  case,  he  said ,^ was  exactly  similar 
to  the  present,  except  that  the  circumstances  of  the  pre- 
sent case  were  still  stronger  iu  favour  of  the  plaintiff, 
than  those  of  Coxe  v.  Harden  were  in  favour  of  the  de- 
fendants there.  For  as  the  shippers  in  that  case  had  in- 
formed the  consignees  that  they  had  drawn  upon  them 
for  the  amount  of  the  goods,  it  might  with  some  colour 
have  been  contended  that  a  condition  had  been  annexed 
to  the  transaction,  without  the  performance  of  which, 
the  delivery  would  have  been  incomplete ;  whereas,  in 
the  present  case,  the  restriction  was  attempted  to  be  im- 
posed, merely  on  the  strength  of  what  had  passed  b^ 
tween  Smidt  and  Co.  and  their  agent;  to  whose  negocia- 
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tions  the  plaintiff  was  no  party,  and  would  never  have 
consented  to  such  a  condition  being  iniiposed.' 

'Mr.  Serjt.  Lensy  on  the  part  of  the  defendants,  was 
stopped  hy  the  court  from  arguing  on  the  two  first  poipts 
made  by  the  other  side.    With  regard  to  the  third  ques- 
tion, he  contended  that  the  plaintiff  was  not  entitled  to  * 
the  possession  of  the  goods.     There  was  no  doubt,  he 
said,  but  that  they  were  the  goods  of  the  plaintiff;  that 
they  were  sent  in  his  ship,  in  the  care  of  his  servant,  and 
for  the  purpose  of  being  delivered  to  him  ;  but  the  ques- 
tion was,  whether  the  property  ^were  indefeasibly  his,  or 
whether  there  had  been  only  a  limited  and  conditional' 
delivery  of  it.     Messrs:  Smtdt  and  Co.  wished  to  have  a 
secnrity  for  the  money  which  had  been  laid  out  by  them 
in  the  purchase  of  the  goods,  and  they,  therefore,  directed 
the  goods  to  be  delivered,  or  not,  to  the  plaintiff,  accord- 
ing as  he  should,  or  should  not,  honour  their  bills: — ^They 
had  an  interest  to  protect,  and  they  had  an  undoubted 
right  to  fetter  the  property  with  this  condition,  in  order 
to  protect  that  interest.    This  limitation  was  coeval  with 
the  actual  transmission  of  the  property,  and  formed  part 
of  the  same  transaction  \  and  the  plaintiff,  he  contended, 
was  not  at  liberty  to  avail  himself  of  part  of  the  contract^ 
and  refuse  to  execute  his  share  of  it.     It  was  on  his  rc- 
fiisal  to  perform  the  condition,  that  this  diversion  of 
the  goods  from  their  intended  destination  was  made. 
[Lord  Chief  Justice  Gtbhs. — Suppose  notice  of  the  ship 
having  been  lost  had  been  given  before  any  thing  had 
been  said  about  the  bills ;  whose  loss  would  that  have    « 
been  ?]     Certainly  it  would  have  been  at  the  plaintiff's 
risk ;  for  the  property  would  ultimately  have  been  his, 
^oidSmiJt  and  Co.  had  only  a  lien  or  check  upon  ity 
which,  if  the  ship  had  been  lost,  they  would  have  been 
deprived  of.    The  bill  of  lading  had  been  left  open  pur- 
posely that,  in  ^ase  the  plaintiff  failed  to  comply  with  the 
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1814.  coaditioiij  the  destination  of  the  goods  might  be  altered: 

yr^^  If  it  had  been  intended  that  there  should  be  an  absolnte 

Oglc 
tr.  and  unqualified  delivery,  the  plaintiff's  name  would  have 

Atkinsoit.  beenbserted.  He  distinguished  this  from  the  case  of 
Coxe  V.  Harden^  because  there,  the  goods  had  got  into 
the  possession  of  the  indorsee  of  the  bill  of  lading,  be- 
fore tl^ere  was  any  stpppage  or  countermand  of  the  autho- 
rity to  deliver  them.  In  that  case,  the  shippers  trusted 
^  that  their  bills  would  meet  due  honour,  and  did  nothing 

to  provide  against  the  contrary  event  \  and  it  was  on  the 
circumstance  of  there  having  been  no  stoppage  in  iron- 
skuf  that  the  judgment  was  founded.  Here,  on  the 
contrary,  there  had  been  been  an  intervention  on  the 
part  of  Smub  and  Co.  by  the  notice  which  they  had 
given  to  the  defendants;  and  that  notice,  he  said,  was 
equivalent  to  a  stoppage  in  transitu  in  the  case  of  bank- 
ruptcy* Every  thing,  therefore,  that  could  be  done  on 
the  part  of  Smidi  and  Co.  had  been  done,  but  the  occa- 
sion to  take  advantage  of  the  .condition  did  not  arise  until 
the  plaintiff's  refusal  to  accept  tbeir  bills  ;  upon  which , 
Messrs.  Ruckers*  name  had  been  inserted  in  the  bill  of 
lading.  Unless,  therefore,  there  were  something  un- 
lawful in  the  shipper's  sending  goods  with  this  condition 
annexed ;  or  unless  the  plaintiff's  right  were  paramount 
to  such  right  of  the  shippers,  the  defendants  were  justi- 
fied in  keeping  possession  of  the  goods. 

Mr.  Serjt.  Y^aughan^  in  reply,  was  stopped  by  the  court- 
Lord  Chief  Justice  Gibbs* — ^This  action  is  brought  for 
the  purpose  of  recovering  the  value  of  a  quantity  of  hemp 
and  flax,  which  the  plaintiff  had  deposited  with  the  de- 
fendants, and  wliich  the  defendants  insbt  that  they  are 
not  bound  to  redeliver  to  him,  on  the  ground  that  the 
property  had  not  vested  in  him,  but  was  still  In  Smidt  and 
Co.,  from  whom  they  bad  received  notice  not4o  deliver 
it  up.    Two  preliminary  questions  have  been  made  on 


IK  THE  FIFTY-FIFTH  TEAR  OF  CEO.  III.  331 

the  part  of  the  plaintiff.    One  was,  that  the  defendants  1814. 


OOLB 


were  not  at  liberty  to  set  up  the  title  of  Smub  and  Co.  as  a 
defence,  in  as  mnch  as  it  was  not  from  Smidt  and  Co.,  but  ""«.' 

from  the  plaintiff,  that  they  had  received  the  goods.  Upon  Atkinsoit. 
that  pointy  I  shall  only  observe  that,  if  the  property  were 
in  others,  and  the  defendants  had  notice  of  that  circum- 
stance, they  might  set  it  up  as  a  defence  to  the  present 
action.  Sic^nJly,  it  has  been  insisted  that;  wherever  the 
property  may  reside^  the  plaintiff  has,  at  all  events,  a 
lien  on  the  goods  for  the  freight  of  them.  He  might  have 
had  such  a  lien,  but  he  cannot,  because  he  fails  in  sub- 
stantiating his  claim  to  the  prof^rty  of  the  goods,  set  up 
that  lien  as  a  defence.  And  this  brings  the  case  to  the 
third  and  real  question,  which  is,  whether  Smidt  and  Co., 
or  the  plaintiff,  be  the  right  owner.  This  depends  on 
the  question,  whether  the  goods  have  or  have  not  been 
really  delivered  to  the  plaintiff.  It  is  true  that  they  might 
have  been  delivered  to  the  captain,  for  the  purpose  of 
being  handed  over  to  the  plaintiff  conditionally,  as  has 
heen  stated  on  the  p^xt  of  the  defendants  j  and  certainly 
in  ^at  case,  if  the  condition  had  not  been  complied  with, 
the  plaintiff  would  have  forfeited  his  claim  to  them,  and 
could  not^  have  supported  the  present  action.  But  the 
question  is,  whether,  in  point  of  £ict,  they  wer^  delivered 
with  such' a  condition.  The  parties  themselves  shall  an- 
swer that.  In  the  first  place,  the  goods  were  delivered 
without  any  order  or  direction  by  Smidt  and  Co.  to  the 
captain,  and  there  was  no  intimation  to  the  plaintiff,  by 
the  agent  of  Smidt  and  Co.,  that  bills  would  be  drawn 
upon  him.  The  goods  are  said  tq  be  purchased  on  ac* 
count  of  the  plaintiff }  and  no  doubt  a  delivery  on  board 
his  ship  would  be  a  complete  delivery  to  himself,  unless, 
at  the  time  of  that  delivery,  it  were  qualified  by  any  con- 
dition. Then,  what  passed  on  the  delivery  of  the  goods 
OQ  board  the  ship  f    Was  there  any  qualification  of  that 
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1614.  delivery?     The  captain  received  them  on  behalf- of  the 
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pbintifff  and  according  to  the  statement  of  Smi^  and  C^. 
»r  themselves,  as  the  plaintiffs  otun  goods.    I  take  the  words 

AxKiirsoir.  a  ^j.  jj^j  q^„  goods^^  to  mean,  that  they  were  the  property  of 
the  plaintiff  absolutely,  add  without  any  condition  or 
qualification.  Then^  does  what  passed  afterwards  alter 
the  case  ?  Before  the  captain  can  be  dispatched,  he  must 
sign  a  bill  of  lading.  He  objects  to  sign  it,  because  the 
name  is  left  in  blank.  According  to  my  brother  Leiifs 
argument,  the  answer  should  have  been,  '  that  the  plain- 

*  tiff  was  not  to  be  the  consignee,  unless  he  accepted  the 

*  bills  which  were  drawn  upon  him ;  and  therefore,  that 

*  the  bin  of  lading  was  drawn  in  blank,  because  it  was 

*  uncertain  who  would  be  the  consignee.'  The  answer, 
however,  of  Smidt  and  Co.  was,  *  that  it  was  of  no  con- 

*  sequence,  for  that  the  captain  was  to  deliver  the  goods  to 

*  his  OHvner.^  The  omission  of  the  name,  therefore,  was 
of  no  importance ;  and  if  it  were  of  no  importance,  it 
was  a  fraud  on  the  plaintiff.  The  goods,  therefore,  hav-. 
ing  been  delivered  absolutely  to  the  plaintiff,  the  pro* 
perty  vested  in  him,  and  he  is,  consequently,  entitled  to 
his  action. 

Mr.  Justice  Heath. — I  am  ofthe  same  opinion.  There 
has  been  a  complete  delivery  to  the  captain,  who  was  the 
plaintiff's  agent,  and  nothing  has  been  shewn  which  cai^ 
be  construed  to  divest  the  property  out  of  the  plaintiff. 
This  would  remind  one  of  the  mental  reservation  adopted 
by  the  Jesuits ;  for  nothing  ofthe  kind  was  communicated 
to  the  plaintiff. 

Mr.  Justice  Ch  ambre. — I  am  also  of  the  same  opinioa. 
This  is  a  perfectly  plain  case :  The  delivery  was  unac- 
companied by  any  circumstance  to  shew  that  any  thing 
further  was  necessary  to  complete  it;  and  there  is  nothing 
to  induce  us  tg  put  a  different  construction  upon  it. 

Mr.  Justice  Dallas.-— •!  have  not  been  able,  through- 
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doubt  upon  any  part  of  this  case.  It  is  admitted,  on  the 
part  of  the  defendants,  that  the  delivery  to  the  captain 
was  absolute,  unless  it  were  qualified  at  the  time.  ~  Was  Atkinson. 
there  any  condition  imposed  ?  So  far  from  it,  it  was  ab- 
solutely, disclaimed  by  the  answer  of  &nidt  ^d  Co.  to 
the  captain,  on  his  refusal  to  sign  the  bill  of  lading. 

Posiea  for  the  plaintiff. 


COOK  V.  BIRT,  sheriff  of  s0RRY.  Fiiday, 

'  Not.  18. 

This  was  an  action  against  the  sheriff  of  the  county  of  In  trespass  for 
Surry^  and  the  plaintiff  declared  that  the  defendant,  on  tcrinK  tl^c^piain-" 

the  28th  of  jtpri/  1814,  broke  and  entered  his  dwelling-  tiffs  house,  and 
,  .  ,    ,.  .       conunuing 

house,  and  made  a  great  noise  and  disturbance  therein,  therein  from 

and  continued  making  such  noise  and  disturbance  for  a  ^^  ^**'  the  com- 

°      ^  .mencement  of 

long  space  of  time,  to  wit,  from  thence  until  the  com-  the  suit ;  the  dc- 

mencement  of  this  suit.— The  defendant  pleaded/ri/,  the  JominuinJinSe 

general  issue ;  secondly^  as  to  the  breaking  and  entering  house  for  a  part 

the  plaintiff's  dwelling-house,  and  making  a  noise  and  «« mtfor  the 

disturbance  therein,  and  staying  and  continuing  therein  "  '?^^^.?f '"'.^. 
r  r   i.        -J    .       •      ,^    J    ,        .  .J    "  c/flyi,"justihc» 

tor  a  part  of  the  said  time  m  the  declaration  mentioned,  as  sheriff,  under 

to  wit  J  for  the  space  of  two  days^  and  thereby,  during  that  »^:/^-  }f^"^^ 

auainst  ine  Eoods 

time,  a  little  disturbing,  &c.,  the  defendant  justified  under  of  r.  K.,  de- 
a  writ  o( fieri  facias^  issued  against  the  goods  which  were  ha^ds'of  the 

plaintiff's  wife, 
As  adminisiratrixy  to  be  administered  ;  and  that,  having  just  grounds  to  believe  that 
there  were  i2;oods  in  the  p1ainiifF*s  house  liable  to  be  seized,  he  entered  to  search  for 
the  same,  and  staid  therein  for  the  space  of  time  in  the  declaration  mentioned,  ike 
same  1  ein^  u  reasonable  time  in  thai  behalf.  The  replication  alleges  that  the  two 
days  mentioned  in  the  plea  were  nn  unreasonable  length  of  time  for  the  defei^dant's 
searching  for  the  goods ;  and  then  new  assigns  :^-Hc7d,  on  special  demurrer,  lst»  that 
the  replication  was  bad,  in  having  tendered  an  immaurial  issue,  and  also  as  being 
double  : — 2dly,  that  the  defendant  was  justified  in  entering  the  plaintiffs  house,  by  his 
belief  that  the  goods  were  there ;  though  that  belief  were  not  justified  by  the  event. 


Cook 

V. 
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1814.  of  oha  liomas  KetUf  deceased,  at  the  time  of  his  deatfai 

in  the  hands  of  one  Frances  Cpek^  administratrix  of  the 
said  T.  Kedlf  before  her  inteipmarriage  with  the  plaintiff, 

BiRT.  (Q  5^  administered ; — or,  in  the  hands  of  the  plaintiff  and 

Frances  his  wife,  in  right  of  the  said  Frances^  as  such  ad- 
ministratrix, since  their  intermarriage,  to  be  administered : 
By  virtue  of  which  writ^  the  defendant,  having  just 
and  reasonable  ground  to  suspect  and  believe,  that  there 
then  were  goods  in  the  said  dwelling-house,  liable  to  be 
taken  in  execution  under  the  said  writ,  did,  in  due  form 
of  law,  peaceably  enter  into  the  said  dwelling-house,  (the 
outer  door  being  open)  in  order  to  search  for  and  take 
in  execution  such  goods  as  were  so  liablet  and  did  then 
and  there  search  for  such  goods  i  and  in  so  doings  did 
necessarily  make  a  little  noise  and  disturbance,  and  staid 
and  continued  therein  for  the  said  space  of  time  in  the 
declaration  mentioned,  the  same  being  a  reasonable  time  in 
that  behalf,  as  he  lawfully  might  for  the  .cause  aforesaid* — 
The  plaintiff,  in  his  replication,  after  protesting  that  the 
second  plea  was  wholly  insufficient  in  law,  alleged  that 
.  the  said  space  of  two  days7  in  the  introductory  part  of 
that  plea  mentioned,  and  during  which  time  the  de- 
fendant had  by  that  plea  admitted  that  he  staid  and  Con- 
tinued in  the  said  dwelling-house,  making  a  noise  and 
disturbance  therein,  was  too  great  and  unreasonable  a 
space  of  time  for  the  defendant's  searching  therein  for 
goods  liable  to  be  taken  in  execution,  and  conclud- 
ed to  the  country.  Then  the  plaintiff  proceeded  to 
state,  that  he  brought  his  suit,  not  only  for  that  the 
defendant,  on  the  said  22nd  of  jipril,  broke  and  enteied 
the  said  dwelling-house,  and  made  a  great  noise  and 
disturbance  therein,  and  continued  so  doing  for  die 
said  space  of  two  days,  (being  too  great  and  imreason- 
able  a  time)  but  also  for  that  the  defendant,  at  the  said 
time  when,  &c*  continued  in  the  said  dwelling-hoase^ 
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making  sEch  noise  and  disturbance,  from  thence  until  181 4. 

the  commencement  of  this  suit,  being  a  much  longer         ^T^^ 
space  of  time  than  the  space  of  two  days  in  the  second  v. 

plea  mentioned ;  wherefore,  inasmuch  as  the  defendant  Biar. 
had  not,  in  his  said  second  plea,  answered  the  said 
breaking  and  entering  of  the  said  dwelling-house,  and 
staying  and  continuing  therein,  in  so  far  as  the. said 
staying  and  .continuing  in  the  said  dwelling*bouse  ex- 
ceeded the  said  space  of  two  days,  in  the  second^ plea 
mentioned,  the  plaintiff  prayed  judgment,  8cc. — ^The  de- 
fendant demurred  to  this  replication  and  new  assign*  ' 
ment,  shewing  for  causes,— ^rr/,  that  the  second  plea  con- 
tained a  distinct  answer  and  justification  to  the  single  act  , 
aUeged  in  the  declaration,  in  answer  to  which  plea,  the 
plaintiff coidd  not,  bylaw,  put  morethan  one  single  fact 
in  issue;  whereas,  by^his  replication  and  new  assignment, 
he  had  attempted  to  put  several  distinct  fiict^  in  issue, 
on  the  ^cond  plea ;  viz.  that  the  space  of  two  days  was 
an  unreasonable  time  feu:  searching  the  said  dwellings 
house,  and  also  that  the  defendant  continued  therdn 
for  a  longer  time  than  two  days: — And  also  that  the 
said  replication  and  new  assignment  .were  double. and 
multi£irious,  and  led  to  no  certain  or  definitive  issue ; 
and  that  the  plaintiff  had  thereby  treated  the  space 
of  two  days,  mentioned  in  the  second  plea,  as  a  certain 
and  deifinitive  space  of  time,  and  had  supposed  the  de- 
fendant to  have  admitted,  by  that  plea,  that  he  continued 
in  the  said  house  for  the  entire  space  of  two  days  and  np 
more ;  whereas  he  had  admitted  by  his  said  s^ond 
plea,  that  he  continued  therein  for  a  reasonable  space 
of  time,  and  not  for  any  certain  time;  and  that  the 
plaintiff^  having  complained  in  his  declaration  of  a 
breaking  and  entering  on  the  28th  of  Apri/,  had  at- 
tempted to  put  in  issue  the  breaking  and  entering  on  the 
22d  of  jfprilt  being  a  different  and  longer  period  of  time 
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1814.         as  having  traversed  an  iaimaterial  allegationi  but  also  as 

^^         being  double  (fl).] 

Mr.  Serjt.  Lens  admitted  that  the  replication  could  not 
be  sustsuned. — With  regard  to  the  second  plea,  he  con- 
tended that  the  general  principle  which  governed  these 
cases  was,  that  the  officer  was  justified  or  not  by  the 
event ;  and  that  he  could  not  set  up  his  bare  suspicions 
that  the  goods  were  in  the  house,  as  a  justificati<m.  He 
cited  Bostock  v.  Saunders  {b)^  where  the  court  held  that  an 
excise  officer  was  liable  to  an  action  for  an  unsuccessfiil 
search  after  run  goods,  and  where  Lord  C.  J.  De  Gnj 
laid  down  the  principle  which  he  was  now  contending 
for ;  vhn.  that  the  officer  acted  at  his  peril ;  and  that  the 
search  was  lawful,  if  the  goods  were  in  the  house  ;-Hin- 
lawfol,  if  not  there  (r).  The  defendant^  therefore,  should 
either  have  averred  that  the  goods  were  actually  in  the 
house,  or  should  have  shewn  some  anthority  to  justify 
his  deviation  from  established  principles ;  far  it  could  not 
be  the  intendment^of  the  law,  that  the  property  was  na- 
turally and  primd  facie  to  be  .found  in  the  plaintifTs  house, 
merely  because  he  was  the  husband  of  the  intestate's  ad- 
ministratrix. In  support  of  this  position,  he  cited  Buaf 
V.  White  {d)^  whm  the  defendant  justified  his  entry  into 
the  plaintiff's  house,  under  ^  fieri  facias  against  the  goods 
which  were  of  PhiUp,  Biseop^  the  testator,  at  the  time  of 
his  death  in  the  hands  of  Lucreiia  Biscep,  his  executrix; 

(a)  So  in  Cheasley  v.  Barnes,  10  East  73,  where  the  dcfencUni 
justified  severally  to  the  several  trespasses  complained  of,  and  tbe 
plainliff,  in  his  replication,  t(>ok  issue  upon  the  facts  of  the  justifies* 
tion,  and  also  new  assigned ;  the  court  held  the  replication  and  oew 
Mtignment  to  be  double*  and  therefore  bad.^See  also  Jdneifr, 
Vernon,  3  Lev.  243,  there  cited. 

ib)  2  m.  Q\9.  and  3  mis.  434.  5.  C. 

(c)  By  the  judgment  of  Lord  C  J.  De  Grey,  however,  it  teeaa 
that  the  court  made  an  express  distinction  between  the  case  of  ao 
excise  officer  entering  to  search  for  prohibited  soods,  where  he  i* 
actmg  for  his  own  interest,  and  that  of  a  sheriff's  officer  execuung 
pnKsess  which  js  imperative  upon  him. 

id)  Cro.  Eiiz.  759. 
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ftnd  said  that  the  executrix  was  in  the  plaintiflTs  house^  1814. 

cum  bonis  suis^  and  there  abided.    The  court,  on  demur-  ^T^^ 

Coofc 
rer^  held  the  plea  to  be  bad,  because  it  did  not  allege  that  &. 

the  testator's  goods  were  in  the  house,  but  only  those  of         Birt. 
the  executrix,  which  were  not  liable  to  execution.   [Lord 
C.  J.  GMs. — But  there,  the  plea  only  stated  that  the  de- 
fendant went  into  the  house  to  look  for  the  goods  which 
the  executrix  had  of  the  testator,  without  averring  that 
she  was  the  plaintifiTs  wife.     Indeed,  if  she  had  been  his 
wife»  the  plea  would  never  have  stated  that  she  aUded  in 
his  house.]    The  case  of  Rateltffe  v.  BurUn,  he  con- 
tended, afforded  no  decided  authority  for  the  defendant's 
argument,  since  that  was  decided  on  a  question  which 
bore  no  analogy  to  the  present  case.    Nothing  less  than 
an  absolute  ticking  of  the  goods  could  be  considered  as  an 
execution,  and  if  the  courts  had  decided  otherwise,  that 
decision  would  have  been  a  deviation  from  the  principles 
of  the  common  law,  and  should  have  been  adduced.  In 
the  present  instance,  on  the  part  of  the  defendant. 
Air.  Serjt.  C^/ry,  in  reply,  was  stopped  by  the  court* 
Lord  Chief  Justice  Gibbs. — I  have  no  doubt  btit  that 
the  distinction  which  has  been  taken  by  my  brother 
Ccplij  is  the  true  one ;  w.  that  under  a  fieri  facias^  the 
sheriff  cannot,  on  suspicion,  enter  the  house  of  a  stranger ; 
but  that  he  may  enter  that  of  the  defendant,  and  that  the 
sheriff^s  justification,  in  that  case,  does  not  depend  upon 
the  event  of  the  goocls  being  in- the  house;  because  he  is 
looking  for  the  goods  in  that  place,  whet«  alone  he  can 
have  any  reasonable  expectation  of  finding  them,  viz. 
in  the  houje  of  the  person  against  whom  the  writ  issued. 
Wherever  the  defendant  has  goods,  the  sheriff  may 
enter,  provided  the  outers  door  be  open: — But  if  he 
enter  the  house  of  a  stranger,  his  justification  must  then 
depend  on  the  event  of  his  finding  goods  in  the  houiie. 
The  question,  then,  is,  whether  the  plaint^  be  or  be  not 
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1814.  to  be  cpnsidered  as  a  stranger  to  the  writ  which  the 

^'^^  ^eriff  entered  to  execute*    Being  ordered  to  levy  the 

V.  goods  of  the  intestate,  where  can  he  look  for  them  ex- 

cept in  the  plaintiff's  bouse  i  The  plaintiff's  wife  is  ad« 
ministratrix  of  the  deceased }  and  when  the  plaintiff 
married  her,  he  is  supposed  to  have  taken  her  with  i\ 
her  possessions ; — his  house,  therefore,  was  that  in  which 
the  goods  were  most  naturally  to  be  look^  for,  and  diat 
is  the  principle  on  which  we  must  decide,  whether  the 
ofiBcer  were  justified  or  no.  There  is  no  case  exacdy  in 
point )  but  the  principle  of  those  which  ha:ve  been  de- 
cided goes  the  whole  length  of  the  present  case. 

Mr.  Justice  Heath. — ^I  am  of  the  same  opinion.  The 
plaintiff  cannot  be  considered  as  a  stranger,  for  he  has 
married  the  administratrix,  aud  therefore^  as  such,  must 
be  answerable  for  her  goods. 

Mr.  Justice  Chambre, — ^The  entry  was  warranted  by 
the  general  rules,  of  law  ^  I  think,  therefore,  that  it 
by  with  the  plaintiff  to  cite  cases  to  impeach  those  rules, 
rather  than  with  the  defendant,  to  support  them. 

Mr.  Justice  Dallas. — ^The  general  rule  is,  that  whe^^ 
ever  the  defendant  has  goods,  the  sheriff  may  enter. 
If  it  be  the  house  of  a  stranger,  he  is  justified  or  not  by 
the  event  i  that  is,  as  he  does  or  does  not  find  the  goods. 
The  present  plaintiff  marries  the  administratrix,  in  whose 
possession  the  goods  were  i  her  possession  becomes  his; 
he,  therefore,  was  the  person  to  whom  the  sheriff  would 
naturally  look. 

Judgment  for  the  defendant. 
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TOPPING  V.  FUGB,  and  another.  Saturda^^ 

Nov.  19!  N 
1  HIS  was  an  action  of  replevin,  which  was  removed  into  If  the  declara- 

thb  court  by  writ  o(  recordari  facias  foquelam,  retumabie  ^jonbe  notcn- 

-  *.  titled  of  ihe  term 

in  eight  days  of  St.  Htlary  1813:— In  Miciaelmas  term  in  which  the 

18  IS,  the  plaintiff  signed  interlocutory  judgment,  which  We^o'rof"liarof 
was  set  aside,  in  Hilary  term  foHoiK^ng,  for  irregularity  appearance,  it  is 
in  the  service  of  the  process.-On  the   I4th  of  May  jl^ge'nt'sSned 
1814,  the  plaintiff  took  out  a  summons,  returnable  on  for  want  of  a 
^».    >*/wi_     ^  -M^    ,  •  '  .;  .      -  plea  thereto  is 

the  Wm  ox  Majfy  to  com(>el  an  appearance  to  the  writ  ot  Ii^q  iiKgulan 

HUdry  term  181S,  which  was  personally  served  on  the 
defendants ; — and  on  the  4tli  of  June  following,  no  ap^ 
pearance  being  entered,  the  plaintiff  entered  an  appearance 
for  them : — A  declaration,  entitled  as  of  Hilary  term  1 8 1 4^ 
had  been  filed  in  Easter  term  1814 ;  and  on  the  22d  of 
y^nfi^  judgment  was  signed  for  want  of  a  plea. 

The  SoUHt^rXieneralf  in  last  Trinity  term,  obtained  a 
rule,  calling  on  the  plaintiff  to  shew  cause  why  this  judg-^ 
ment  should  not  be  set  aside  *  for  ii^regularity,  on  three 
grounds.  Firsts  that  this  was  not  a  case  within  the  statl 
51st  Geo.  III.  e.  124,  s,  2,  authorizing  the  plaintiff  td 
enter  an  app^rance  for  the  defendant  (a).  Secondly^  that 
the  plaintiff  was  out  of  court,  by  not  having  proceeded 

(a)  That  section,  after  reciting  that  the  stat.  12  Geo,  I.  c.  SfQ, 
and  5th  Geo.  11.  c.  S7,  <f  were  not  deemed  to  extend  to  pro-' 
**  ceeding?  by  original  and  other  writs,  whereupon  no  capias  waa 
**  issued/' enacts, «'  that,  in  all  cases  where  the  plaintiff  proceeds  by 
'*  original  or  other  wrii,  and  summons  or  attachment  thereupon,- 
"  no  writ  of  distringas  shall  issue  for  default  of  ap|)earance,  but  the 
*'  defendant  shall  be  personally  served  with  the  summons  or  attach* 
<«  ment,  with  a  notice  of  the  meanins  thereof:— But  in  case  the 
«»  defendant  cannot  be  so  served,  then  the  plaintiff,  by  leave  of  the 
*<  court,  may  sue  out  a  dittringas  to  compel  his  appearance :«— And 
**  if  the  de^ndant  do  not  appear  within  eight  days  after  ihc  re-: 
**  turn  of  such  writ  or  distringas,  the  plaintiff  may,  on  aiBdavit  of 
"  the  personal  service  of  such  summon^  or  attachment  and  notice^ 
*«  or  of  the  due  execution  of  such  distringas  and  notice,  enter  a^. 
**  common  appearance  for  the  defendant,  and  proceed  as  if  the  de- 
«'  fetidant  had  entered  his  appeBTance.*'— See  the  mode,  of  prorerd- 
ing  on  recordarifacias  loquelam^  and  of  compelling;  ao  appearance 
thereon  in  isi  IW;474",  els'eq. 
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1814.  Within  two  tenns  after  the  return  of  the  ncordari  facias  ih 

-,^*''^  fuelam ;  more  than  fpur  terms  having  elapsed  between  that 

V.  return  and  the  notice  to  appear  of  the  14th  ofMof  1814, 

^"^'*  .  which  was  the  first  step  taken  after  it,  JZird/^,  that  the 
declaration  was  doubly  irregular;  1st,  in  not  being  en- 
titled as  of  the  term  in  which  the  writ  was  returnable ; 
Sdly,  in  having  been  filed  beft>re  appearance ;  viz.  in 
Easter  term  \  appearance  not  having  been  entered  till  the 
4th  of  ytriy^  following. 

Mr.  Serjt.  Vaughan  and  Mr.  Seijt.  Co^  now  shewed 
cause  against  the  rule.    Being  called  upon  by  the  court 
to  direct  their  argument  to  the  third  objection,  they  con- 
tended  that,  as  to  the  declaration  having  been  filed  ap- 
parently before  appearance,  whenever  die  appearance  was 
entered,  it  must  be  considered  a&relating  back  to  the  retom 
of  the  writ,  v^hich  was  previous  to  the  tii|ie  when  the  de- 
claration was  filed  :*— In  the  same  manner,  in  trespass  tpuift 
elaiuumfrepii  the  appearance  was  to  the  original  writ,  and 
not  to  the  distringas.    With  reg^d  to  the  title  of  the 
declaration,  they  contended  that,  though  it  was  usual  for 
the  declaration  to  be  entitled  of  the  term  in  which  the 
writ  was  returnable,  yet  that  it  was  not  absolutely  neces- 
sary. The  reason  for  so  entitling  the  declaration  in  general 
was,  that  the  party  was  foi'merly  supposed  to  appear  per- 
sonally in  court  in  that  term ;  and  even  if  it  were  delivered 
of  a  subsequent  term,  it  was  still  entitled  as  of  the  term  in 
which  the  writ  was  returnable.    As  the  practice,  there- 
fore, had  originated  in  fiction,  a  deviation  from  it  could 
only  be  considered  as  a  formal  error,  which  would  not 
appear  on  the  pIea*roll,  or  issue-roll,  or  on  any  of  the 
subsequent  proceedings,  and  which,  therefore,  the  de- 
fendants could  not  take  advant^e  of  after  judgment.  It 
was  a  defect  that  was  cured  by  the  statutes  of  jeofails, 
which  had  been  expressly  extended  to  judgments  by  de- 
fault>(a).    The  court  would  not  set  aside^roceedings  for 

^-^ ^— "  B^^—  1  ■■■■II  fill  ■■■1     ■  t         ,     m. 

(a)  4  Ann.  c.  \6,  #.  2.    By  that  section  it  is  ;euacted,  '  That  no 
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a  variance  between  the  original  writ  and  the  dedara-  1814. 

tion(a);  and  that  was  of  much  greater  importance  than  a       'v^'^''^   * 
wrong  title  to  a  declaration*     [The  court  seemed  at  «• 

first  to  doubt  whether  a  recordari  facias  loquelam  were  ^^ok- 

an  original  writ;  but  on  referring  to  F*  N.  B.  70,  it  ap- 
peared that  it  was.]  In  the  case  of  a  declaration  having 
been  filed  before  the  cause  of  action  arose,  the  court,  they 
said,  on  motion  to  arrest  the  judgment,  always  enquired 
whether  the  motion  were  against  the  justice  of  the  case, 
or  whether  the  issue  of  the  suit  were  in  question,  before 
they  granted  it  \  and  the  present  case,  they  contended,  * 
fell  within  the  principle  of  that  practice.  At  all  events, 
the  defendant  could  not  treat  the  declaration  as  a  nullity, 
and  set  aside  the  proceedings,  after  the  pbintififhad  gone 
on  to  judgment,  as  if  there  had  been  no  dec&kration. 

The  Solicitof^General  contri,  after  observing  that  this 
was  a  mere  question  of  practice,  and  was  not  afi%cted  by 
the  statutes  of  jeo£iils,  was  stopped  by  the  court. 

LfOrd  Chief  Justice  Gibbs. — ^This  is  not,  as  has  been 
contended,  the  case  of  a  variance  between  the  original 
writ  and  the  declaration ;  it  is  a  plain  question  of  practice^ 
viz*  whether  the  defendants  were  bound  to  plead  to  this 
declaration.  It  was  entitled  as  of  Hilary  term,  I814j 
which  was  neither  the  term  of  the  appearance/  nor  that 
in  which  the  writ  of  recorJari  facias  loquelam  was  return- 
able^  and  therefore,  was  not  a  term  in  which,  according 
to  the  rules  of  the  court,  the  plaintiff  was  entitled  to  file 
a  declatation.  Judgment  has  been  entered  up,  and  the 
defendants  now  come  to  the  court  to  be  relieved  from  it. 
I  think  they  are  entitled  to  that  relief  ^  for  the  declara^ 

«  judgment  bv  eonfession,  nihil  tUciit  or  non  sum  informatut,  or  on 
'  any  writ  of  inquiry,  shall  be  stayed  or  rererwd  for  anjr  imperfe^;- 
'  iioOs  omission,  rlefect,  &c.  which  would* have  been  aided  oy  any  . 
«  of  ilie  statutes  of  jeofails,  in  case  a  verdict  of  twelve  men  had  been 
'  given  in  the  action,  m  as  there  be  an  original  writ,  and  warrants  ' 
'  of  attorney  duly  filed/ 

(a)  Spalding  v.  Mure,  6  T.  R.  363. 
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tioa  was  irregular,  and  therefore,  the  judgment  which  is 

founded  upon  it  is  bad. 
opFiNG  ^^^  ^^^^  ^^  ^^  ^^^^  concurred. 

Fugs.  Rule  absdate* 


Monday. 
Nov.  ifl. 


If,  to  a  writ  of 
venditioni  ex- 
ponas  for 
goods  aire    y 
taken  in  execu- 
tion, with  a 
clause  of  ^m 
faeiat  for  the 
residue,  the 
sheriff  return 
that  he  has  made 
of  the  said  goods* 
«£20,  but  omit, 
by  mistake,  to  re- 
turn nulla  bona 
to  the Jieri facias, 
the  court  will 
allow  the  bheriif 
to  amend  the  re- 
turn, and  will 
set  abide  an  at- 
tachment issued 
against  him  for 
not  making  the 
return. 


iThe  KING  v.  The  sheriff  of  monmouth,  iii  a  cause  of ' 

LEWIS  V.  KOBERT3. 
I 

Ik   this  cause,   a   writ   of  jfieri  facias,   at  the  suit    of 
Lewis,  against  Roberts,  was  issued  on  the  29th  of  No- 
vember 18 IS,  to  the  sheriff  of  Monmouth,  with  directions 
to  levy  the  sum  of  £92  :  8/. :  5d.,  returnable  on  the  20th 
of  January  following.     On  the  27th  of  January  1814, 
the  sheriff,  fiaving  been  ruled  to  return  the  writ,  re- 
turned that  he  had  levied  of  the  goods  of  the  defendant 
to  the  amount  of  <£30,  which  remained  in  his  hands  for 
want  of  buyers.  Qn  the  10th  of  June,  a  writ  of  venditioni 
exponas  for  the  said  goods,  with  ^  fieri  facias  for  the  resi- 
due, issued,  directed  to  the  same  sheriff,  who  returned 
that  he  had  made  of  the  said  goods  the  sum  of  <£2(),  which 
money  he  had  ready  ^  but  he  omitted,  by  mistake,  to 
make  any  return  to  ths  fieri  facias  contained  in  the  writ, 
in  consequence  of  which  omission,  an  attachment  issued 
against  him.    The  sheriff  then  offered  the  plaintiff  to 
pay  him  the  sum  of  <£74  :  14/  :  ^d,  being  the  amount 
of  the  debt  and  costs  claimed  by  the-  plaintiff,  provided 
the  latter  would  hold  it  conditionally,  till  the  result  f 
the  sheriff's  application  to  the  court  >should  be  known. 
The  plaintifi^  however,  refused  to  take  the  money,  with 
that  condition  \  and  the  sheriff  then  paid  it  into  the  hands 
of  the  coroner,  with  notice  to  retain  the  same,  undltthe 
court  could  be  moved  for  leave  to  amend  (he  return  of 
tl^e  latter  wfit. 

The  Solicitor^General^  accordingly,  on  the  first  day  oiF 
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this  teniii  obtained  a  rule  to  shew  cause^  why  the  return  -       1814. 

of  the  writ  of  vendttimi  exponas  ^nd  fieri  facias  should  not     '—.  ^*^ 
1.  jji.  .w.L^.y.  The  KiHo 

be  amended  by  returning  nuua  bona  to  the  jiert  f actus  v. 

clause  of  the  writ,  and  why  all  further  proceedings  on  Vl^  sheriff  of 
the  attachment  should  not  be  stayed;  and  why  the 
sum  of  <£'74  :l4s  :Sd  should  not  be  returned  by  the 
coroner  to  the  sheriff.  This  was  moved  on  the  affidavit 
of  theunder-sheriff,  which  stated  that,  to  the  best  of  his 
knowledge,  the  defendant  was  possessed  of  no  other 
goods,  than  those  which  had  been  already  taken  under 
the  former  writ  of  fori  facias  .'^^Thzt  h  was  found  im- 
possible to  dispose  of  the  said  goods  for  ihore  than  <£25, 
and  that  extraordinary  expences  had  been  incurred, 
which  amounted  to  more  than  £5  : — ^And  that  the  re- 
turn to  the  hait  fieri  facias  had  been  omitted  by  the  mis- 
take of  his  clerk. 

Mr.  Seijt.  Vaughan  now  shewed  cause  against  the  rule^ 
on  the  affidavit  of  the  plaintiff's  attorney,  which  stated^ 
that  he  had  been  informed  that  the  defendant  was  pos- 
sessed of  property  more  than  sufficient  to  satisfy  this 
execution  : — That  after  the  first  writ  bf  fieri  facias  had 
issued,  two  other  executions,  at  the  suit  of  different  per- 
sons, h^d  been^  levied  upon  the  defendant,  and  paid ;  and 
that  no  warrant  had  been  issued  on  tht fieri  fiscias  dzvAft  of 
the  second  writ. — ^He  contended  that  this  could  not  be 
considered  as  a  mistake  on  the  part  of  the  sheriff,  which  the 
conrt  would  allow  him  to  rectify.  He  had  admitted,  by  his 
return  to  the  first  writ,  that  he  had  levied  goods  to  the 
amount  of  ^30  ^  if  he  were  not  certain  that  the  goods  would 
produce  that  sum,  he  should  merely  have  returned  that  he 
had  levied  certain  goods,  which  remained  in  his  hands  for 
vrwckt  of  buyers,  without  specifying  any  particular  sum. 
Tb  the  writ  of  venditioni  exponas  the  sheriff  had  re- 
turned ^20,  whereas  the  goods  had  been  sold  for 
^25-— He  h^d  no  right,  he  said,  to  retain  more  than  his 
poundage. 
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The  Kino. 

V, 

The  sheriff  of 
Moomouth. 


Lord  Chief  Justice  Gibbs. — If  the  fact  be  as  you  state 
ity  the  plaintiff  himself  might  have  made  this  motion,  and 
might  then  have  brought  his  action  for  a  false  return.  It 
cannot  be  expected  that,  after  an  affidavit  that  this  was  a 
mere  mistake  of  the  under-sheriff's  clerk,  we  shall  leave 
the  sheriff  without  remedy;  especially  when  we  consider 
that,  if  the  plaintiff  have  any  remedy,  that  will  be 
granted  him  by  allowing  this  amendment.  For  if  the 
defendant  be  in  possession  of  any  other  goods,  the  mo* 
ment  the  writ  is  amended,  by  returning  na/Jd  ifona^  the 
plaintiff  may  bring  his  action.  Supposing  that  the  sheriff 
ought  to  have  issued  his  warrant,  the  court  will  not,  on 
tlMt  ground,  leave  him  without  remedy. — Per  Curiam^ 
Rule  absolute,  on  payment  by  the  sheriff  of 

the  costs  of  the  attachment^  and  of  this 

application. 


Monday, 
Not.  21. 

If  a  plaintiff^ 
after  a  verdict 
found  for  the  de- 
fendant, but  be- 
fore j  I  idjiii  lent 
signe^i.  become 
bankrupt,  the 
oost^  art-  not  a 
debt  proveable 
under  the  com- 
.  mission  \  and 
executif'ii  ♦or 
them  mav  issue 
a^inst  him,  not- 
ivithstanding  his 
certificate. 


WALKER  V.  &ABNES, 

JVIr.  Serjt.  Besti  on  a  former  day  in  this  term^  obtained 
a  rule  calling  on  the  defendant  to  shew  cause,  why 
the  writ  of  Jieri  facias^  issued  and  executed  on  the 
judgment  which  had  been  signed  for  him,  the  defend- 
ant, should  not  be  set  aside  $  and  why  the  sum  of 
£W  :  5x,  levied  by  the  sheriff  under  the  said  writ,  should 
not  be  restored  to  the  plaintiff;  he  having  obtained  his 
certificate  under  a  commission  of  bankrupt  issued  against 
him.  It  appeared  that  the  cause  was  tried  on  the  8ch  of 
July  1813,  when  a  Verdict  was  found  for  the  delendam, 
with  liberty  to  the  plaintiff  to  move  to  set  it  aside;— * 
that,  on  the  9th  of  November  following,  a  commission  of 
bankrupt  issued  against  the  plaintiff,  on  which  day,  the 
plaintiff  moved  for  and  obtained  a  rule  nisi  to  «et'  aside 
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the  verdict ; — that^  on  the  24th  of  the  same  monthi  the  1814. 


rule  having  been  previously  discharged,  the  defendant       _ 
signed  judgment  and  taxed  his  costs } — ^and  that>  on  the  v. 

3d  of  Oct(Aer  1814,  the  plaintiff  having  in  the  mean        Barnbs. 
time  obtained  his  certificate,  the  defendant  bsued  a  writ 
oi  fieri  facims  for  the  amount  of  his  costs,  which  was 
the  writ    in   question.    This  motion  was  founded  on 
the  authority  of  Waits  v.  Hart{a),  where  the  plaintiff 
having  become  bankrupt  after  nonsuit»  and  before  judg- 
ment, this  court  held  that  the  costs  of  the  nonsuit  were 
a  debt  proveable  under  the  commission.    The  only  dif- 
ference between  the  two  cases,  he  said,  was,  that,  in  the  .  ' 
case  cited,  the  plaintiff  was  nonsuited ;  in  the  present 
case,  a  verdict  had  been  found  for  the  defendant ;  but  in 
either  case,  he  contended,  the  plaintiff  was  discharged  by 
his  certificate.    A  rule  nisi  was  accordingly  granted,  and 
on  this  daj. 

The  Solidtor^Gmeral  shewed  cause.  He  contended  that, 
though  the  werdict  was  obtained  by  the  defendant  pre« 
viously  to  tlie  commission,  yet,  as  the  judgment  could 
not  have  been  entered  up,  and  the  costs  taxed,  till  after 
the  commission  had  issued,  since  the  rule  for  setting  aside 
the  verdict  was  not  discharged  before,  the  plaintiff  was  not 
liable  for  them  till  that  time.  No  debt  could  accrue  from 
the  pbintiff  to  the  defendant  till  after  judgment  i  nor,  con- 
sequently, till  after  the  bankruptcy.    [Lord  Chief  Justice  ^ 
Gibbs. — Thi^  question  was  agitated  in  the  case  Ex  parte  , 
CbarUs{by^  where  the  court  of  King^s  B^incb  decided^  that 
a  plaintifiT  having  recovered  damages  against  a  defendant, 
who,  between  verdict  and  judgment,  conmiitted  an  act  of 
lunkruptcyt  the  debt  due  upon  the  judgment  was  not  a 
good  petitioning  creditor's  debt  whereon  to  found  a  com- 
mission.   The  King\  Bemb  acted  with  great  deliberation 
■    ■              I.I            II,                    .  >■     ■          ■     ■ 
(o)  1  JB.  and  P.  134.                      {h)  14  East.  W- 


Walker 


34g  CkSES  IN  MICHAELMAS  TBRM, 

1814.  in  that  case,  because,  by^their  judgment,  the  former  deci* 

sions  on  that  subject  were  overturned*]  That  decision,  the 
Salicitcr  General  said,  was  quite  sufficient  for  the  support 
Barnes.  of  his  argument ;  but  independently  of  that,  the  case  on 
which  the  plaintiflTrested  his  motion  had  been  decided  con- 
trary to  principle,  and  against  the  opinion  of  the  court,  as 
appeared  by  the  judgment  of  Lord  Chief  Justice  Eyre. 

Mr.  Serjt.  Bejtf  being  called  upon  to  support  his  motion, 
endeavoured  to  distinguish  the  present  case  from  that 
Ex  parte  Charles. 

Lord  Chief  Justice  GiBBs. — It  is  impossible  to  dis- 
tinguish the  two  cases.  We  should  not  alter  our  opinion, 
merely  in  compliance  with  the  decision  of  another  court, 
without  considering  the  reasons  on  which  that  dedsion 
was  founded;  and  I  think  that  the  case  Em  pafte 
Charles  was  decided  more  according  to  the  reason  of  the 
case  than  the  previous  decisions.  It  is  true  that  the  de- 
fendant was  ^entitled  to  tax  his  costs,  by  virtue  of  the 
verdict  which  was  found  for  him ;  but  those  costs  did 
not  become  a  debt  due  from  the  plaintiflFto  him,  till  die 
judgment  was  entered  up,  by  which  the  defendant  was 
entitled  to  recover  them.  One  cannot  try  the  question 
better  than  by  asking,  whether  an  action  could  have  been 
brought  before  judgment  was  signed. 

Mrl    Justice    Heath. — I  think   the    case  Ex  farU 

Charles  was  decided  on  the  true  grounds.     In  the  case 

of  Watts  V.  Hart^  the  court  gave  judgment  contrary  to 

thw  own  inclination,  considering  themselves  bound  down 

^  by  me  previous  decisions. 

Mr.  Justice  Chambrb  and  Mr.  Justice  Dallas  con- 
curred. 

Rule  discharged. 
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HARRISON  V.  HANN£L«  Monday, 

Nov.  21. 

This  was  an  action  by  the  indorsee,  against  the  acceptor  ^.  being  indebi- 

of  a  bill  of  exchange!  which  had  been  drawn  and  ac-  l^  '°  P'  ^^*^  ^*^'' 
**  fcrent  usurious 

cepted  under  the  following  circumstances.     The  plaintiff  loanH,  applies  to 

had  advanced  different  sums  of  money  to  the  defendant's  ^ivance  which 

son  on  usurious  interest ;  and  the  latter^  being  indebted  B.  agrees  to 

to  the  plaintiff  on  those  transactionsi  and  also  for  goods  rate  of  interest^ 

sold  to  him,  and  work  done  for  him,  by  the  plaintiff,  P'^^^'^^^.f?-'? 

'  1  father  will  give 

to  the  amount  of  4^300,  applied  to  the    plaintiff  to  His  security  for 

advance  him   the  further  sum  of  £150.    The  plain-  j^rrjitheV^- 

tiff  agreed  to  do   this,  without  reserving  mere   than  viousdcbt:  J,*b 

,,  -  /• .       .  «.  -        1^      t  It  father  consents, 

the  usual  rate  of  mterest  j  on  condition  that  he  would  get  g^^^]  accepts  three 

his  father,  the  defendant,  to  rive  him  his  acceptance  for  ^i*'*»  i^^^^\® 
,  ,  />,/,,         first  of  which  ex- 

that  amount,  and  also  to  guarantee  ,tiOO  of  the  debt  actly  cover  the 

then  due  from  his  son  to- the  plaintiff:    The  defendant  Jf  ardebf~Thc 

acceded  to  this  proposition,  and  his  soti,  accordingly,  first  is  paid  when 

drew  on  his  father,  one  bill  for  «£dO,  and  two  others  for  tion  on  the  se-  ' 

£lOO  each  i  the  first  beinc:  made  payable  at  three  months,  cond  ;^Held, 

,  .  ,,,.;•  ,  ,  that  the  accept- 

the  secoqd  at  six,  and  the  third  at  nme  months  $  these  ances,  having 

bills  the  defendant  accepted,  and  they  were  then  indorsed  *^"  f^*''*!\  ^/^^^ 
'T      '  J  as  a  security  for 

by  the  son  to  the  plaintiff.      The    first  bill  was   paid  an  illeeal  debt, 

when  it  became  due,  and  this  action  was  brought  on  the  ^JJjJ  ^^  iuTga* 

defendant's  refusal  to  pay  the  second.  At  the  trial  of  the  l«ty,  and  were, 
,       ...        r      1       «-  .  .  ^    .r  ff   ft   therefore,  void. 

^  cause,  at  the  sittings  after  last  Trtntty  term,  at  GutldhaU^ 

the  Chief  Justice  observed  that,  as  the  defendant's  accept* 
ances  had  been  deposited  as  a  security  for  the'  whole 
transaction,  legal  and  illegal^  no  specific  appropriation 
having  been  made  of  them,  the  whole  contract  was  viti-^ 
ated  ;  and  that  the  plaintiff  could  recover  on  no  part  of 
it.  His  lordship,  however,  observed  that  the  «£50 
which  had  been  paid,  and  the  ^100  now  sued  for,  ex- 
actly met  the  sum  of  £\iO^  which  had  been  legally  ad- 
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vanced  by  the  plaintiff!  A  verdict  was  found  for  the 
plaintiff^,  with  liberty  to  the  defendant  to  move  to  set 
it  aside,  and  enter  a  nonsuit. 

The  SoKciioT'-Gineraly  accordingly,  on  a  former  day  in 
this  term,. moved  for  a  rule  nisu  He  contended  that,  the 
acceptances  having  been  given  to  cover  an  account  which 
was  compounded  partly  of  the  legal  transaction,  and 
partly  of  the  illegal ;  the  plaintiflf  could  not  now  say  that 
he  would  apply  this  particular,  security  to  either  debt  as 
he  chose,  any  more  than  he  could  have  so  applied  a  sum 
of  money : — ^The  contracts  having  been  blended  togetheri 
he  could  not  separate  them.  This  was  to  be  considered 
the  same  as  if  one  bill  for  £250  had  been  given.  He 
cited  Maddock  v.  Hammett  (a),  which  was  not  ditecdy  in 
point,  but  in  which  Lord  Kenyan  said  thatj  if  a  second 
note  were  given  for  a  former  one,  which  was  usurious, 
the  last  was  also  bad ;  and  that  it  should  not  be  permitted 
to  a  party,  who  had  knowingly  received  any  thing  as  in^ 
teresty  to  apply  it  afterwards  to  another  account^  as  he 
should  find  con^nient.  A  rule  nisi  was  accordingly 
granted,  and  on  this  day, 

Mr.  Serjt.  Best  shewed  cause  against  it.  He  contended 
that  this  security  was  not  avoided  by  the  statute  of  usury. 
It  had  been  decided,  he  said,  that  where  one  security  was 
substituted  for  another,  which  was  usurious,  the  last  se- 
curity must  share  the  same  fate  as  the  first.  But  that 
was  on  the  ground  that  more  than  legal  interest  was  re- 
served on  the  instrument.  Here,  however,  it  was  im- 
possible that  more  than  £5  per  cent,  could  have  been  re* 
served  on  this  bill.  The  statute'  12th  of  Ann.  stat.  2, 
c.  16,  only  enacted  **  that  bonds,  &c.,  noberevfon  or 
<'  whereby  there  should  be  reserved  or  taken  above  die 


(«)  7  T.  R.  184. 
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**raie  of  £5  per  cent.f  should  be  void-^*     The- only  1814, 

security,  therefore)  which  was  rendered  void  by  that      „  ^"^^ 

statute,  was  that  which  reserved  more  than  £5  per  cent.  v, 

on  the  face  of  it,  or,  by  the  effect  of  which,  more  could       "^nnel, 

be  obtained.  Fie  admitted  that,  if,  by  the  contract,  it  had, 

been  intended  to  give  more  than,  legal  interest,  as  if  a 

person  were  to  divide  his  securities,  so  as  to  evade  the 

statute,  such  securities  would  be  void.    There  was  no 

doubt  but  the  former  transactions  between  the  plaintiff 

and  the  younger  Hannel  were  tainted  with  gross  usury ; . 

but  neither  by  the  bill  in  question,  nor  by  the  contract  on 

which  it  was  founded,  was  it  possible  that  more  than 

5  per  cent,  had  been  reserved.    So  far   from   it,  this 

security  did  not  even  cover  thh  money  which  had  been 

advanced.  He  cited  Barnes  v.  Hedley  (a),  where  the  court 

held  that,  usurious  securities  for  a  loan  being  destroyed 

by  mutual  consent,  a  promise  by  the  borrower  to  repay 

the  principal  and  legal  interest  was  good.     He  was  aware, 

be  said,  of  the  distinction  between  that  case  and  the  pre^ 

sent;  viz»  that  there,  the  promise  was  to  pay  the  legal 

debt  only ;  here  it  was  agreed  that  the  acceptances  should 

be  applied  to  the  whole  account.    But  if  any  part  of  the 

lawful  debt  remained  unsatisfied,  after  the  payment  of  the 

bill  in  question,  it  was  impossible  to  say  that  that  bill'  was  • 

usurious.     The  court,  he  said,  would  not  carry  so  penal 

an  aa  further  than  the  legislature  had  clearly  intended  by 

the  terms  of  it.     However  usurious  the  former  part  of        ^ 

the  transaction  might  be,  the  court  would  be  inclined,  if 

possible,  to  follow  the  example  of  thie  court  of  Cbancery, 

and  to  permit  the  plaintiff  to  recover  what  he  was  ho* 

nestly  entitled  to,  and  no  more.    On  principles  of  equity, 

so  much  as  had  been  reaUy  and  honifide  lent  ought  to  be 


(a)  %  Tarn.  184. 


352 


CASSS  IN   MICHABI^AS  TERM, 


1814. 

Harrisoit 

r. 
Hann&l. 


repaid;  and  therefore,  the  court  would  feel  every  dispo- 
akion  to  rdieve  the  pbintiff  from  this  iniquitous  defence. 
[Lord  C.  J.  Gr^^x.-*-This  canaot  be  canaklered  as  an  ini- 
quitous defence  on  the  part  of  the  ftither.} 

The  SolieitoT'General^  contrh^  contended  that  it  #as  not 
necessary  that  the  usurious  contract  should  be  entered 
into  at  the  time  that  the  instrument  was  made;  for  if  a 
bond,  or  other  instrument,  were  given  to  carry  intoefiect 
an  i\\t^\  contract,  previously  entered  into,  such  instru- 
ment must  be  referred  back  to  the  time  of  the  original 
tf-ansaction,  and  must  be  considered  as  having  been  made 
at  that  time;  if  it  were  otherwise,  the  statute  would  be 
defeated.     It  had  been  contended  that,  because  this  se- 
curity did  not  cover  the  whole  of  the  legal  debt,  the 
plaintiff  was  entitled  to  recover  upon  it :— The  securities, 
however,  must  stand  or  fall  altogether.     Suppose  a  man 
were   to  lend   .£800,  to  receive  <£iOOO    in  payment, 
and  instead  of  the  ^ecurity  of  one  person,  he  were  to 
have  a  bond  from  two  persons  for  £S0O  each.    In  that 
case,  the  whole  of  the  money  lent  would  not  be  covered 
by  either  of  the  bonds ;  and  the  lender  might  recover  oo 
one  of  the  bonds,  and  might  then  sue  upon  the  other, 
alleging  that  he  had  recovered  on  the  usurious  part  of  the 
contract,  and  was  now  seeking  ^to  recover  the  legal  part. 
[Lord  C  ].  GMs. — My  brother  Best  admits  that  that 
would  be  usurious^  but  he  argues  on  the  ground  that  this 
bill  was  given  at  a  time  subsequent  to  tlie  usurious  con- 
tract, and  for  a  part  only  of  the  debt.]     The  Solieitcr  G^ 
neral  contended  that  the  three  bills  were  to  be  considered  as 
one  entire  bill  for  ,£250 ;  for  neither  of  them  was  appro- 
priated to  any  specific  part  of  the  debt,  but  they  were  all 
given  on  the  general  mixed  account,  aend  were  to  go  to  tbe 
reduction  of  that  accojunt.    No  doubt,  but  parties,  having 
had  usurious  connections  together,  might  put  an  end  to 
them,  and  enter  into  legal  contracts  with  ea^h  other  •,  »i 


Hakrisov 
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if  the  plaintiff  had  advanced  (he  sum  of  ^150,  on  con*  ,  1814. 
dition  that  (he  defendant  wpuld  have  given  a  security  for 
that  sum  only,  there  could  have  been  no  objection  to  it. 
If  these  bUls  could  be  separated,  and  any  one  of  them  Hahkel. 
'  applied  to  the  legal  demand,  why  should  not  the  same 
thing  be  done,  where  one  sum  only  bad  been  advanced 
on  a  usurious  contract?  for  the  lender  might;  in  that 
,  case,  contend  that  each  of  the  bills  was  insufficient  to 
cover  the  whde  debt.  [Lord  C  J.  Giibs. — ^I  do  not 
think  that  the  insufficiency  of  each  bill  to  cover  the  legal 
debt  can  make  any  difference.  I  should  have  been  vecy 
glad  to  have  applied  the  two  first  bills  to  the  payment  of 
the  sum  of  <£UQ;  but  the  coincidence  was  merdy  ac- 
cidental.] 

Mr.  Serjt.  Fauglan^  on  the  same  side,  was  stopped  by 
the  court. 

Lord  Chief  Justice  Gibbs. — My  brother  Best  has  ar- 
gued this  case  with  great  ingenuity,  and  great  candour ; 
for  he  has  not  pressed  any  argument  upon  the  court, 
which  might  not  be  very  fairly  made  use  of.  The  fallacy  of 
his  argument  is,  in  supposing  the  objection  to  the  plain- 
tiffs claim  to  consist  in  some  illegality  in  his  contract 
with  the  defendant  \  whereas,  the  difficulty  arises  from 
these  bills  having  been  given  for  the  purpose  of  partly 
covering  the  debt  which  had  been  previously  contracted 
by  the  defendant's  son,  on  usurious  considerations  : — It 
is  not  that  the  bills  themselves  are  usurious,  but  that 
they  were  given  in  furtherance  and  support  of  an  usu- 
rious contract.    It  is  contended  for  the  plaintiff,  that  he 
IS  entitled  to  support  his  action  on  this  bill,  because  it 
would  not  cover  the  whole  amount  of  the  legal  debt ;  but 
I  hold  that  if  a  person  borrow  £  1000  on  usurious  interest, 
and  afterwards  obtain  the  security  of  another  person  for 
.fSOO  of  it,  such  security  would  be  void ;  not  because  it 
would  be  in  itself  usuriousi  but  because  it  would  have 
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1814.  been  given  to  support  a  usurious  contract.    That  ts 

„  ^^^''^  exactly  the  present  case.  A  large  sum  was  due  on  a 

Harrison  ,  ^  ^  _  „    **  ,      , 

fi.  usunous  contract,  and  a  smaller  sum  on  a  legal   con- 

Hanvbl.  tract.  As  a  security  for  both  sums,  the  plaintiff  pb- 
tained  the  defendant's  acceptances,  expressly  applicable  to 
both.  Are  not  these  acceptances,  then,  deposited  as  a 
security  fbr  the  usurious  loans^  If  they  were,  I  conceive 
that  they  were  void.  Suppose  there  had  been  no  usury 
in  any  part  of  the  transaction,  and  these  advances,  beiog 
unobjectionable,  had  been  satisfied :  Is  there  any  doubt, 
but  that  the  holder  of  the  third  bill  might  have  recovered 
'  upon  it  ?  Then  they  must  apply  to  the  usurious,  as  vrell  as 
to  the  innocent  transactions ;  and,  if  so,  they  are  avoided 
unless  they  can  be  separated.  Though  I  should  have 
'  been  very  (^ad  to  have  found  in  the  plaintiff  a  right  to  re- 
cover the  sums  hondfidt  advanced)  yet  this  bill,  having 
been  given  t6  secure  usurious  loansj  is  void  as  if  it  had 
been  itself  usurious. 

Mr.  Justice  Heath. — Suppose  this  security  had  been 
given  by  the  son,  instead  of  the  father : — ^There  can  be  no 
doubt  but,  in  that  case,  it  would  have  been  void.  If  this 
be  admitted,  it  would  be  an  evasion  of  the  statute  to 
suffer  the  plaintiff  to  recover. 

Mr.  Justice  Cbambre.^^Vf^  cannot  set  aside  these  se- 
curities in  part,  and  let  them  remsiin  valid  for  the  rest. 
If  a  usurious  contract  be  in  any  way  secured  by  them, 
they  are  void  in  Mc, 

Mr.  Justice  Dallas. — ^The  security  b  general,  and  ap* 
plies  indiscriminately  to  the  whole  transaction,  legal  as 
well  as  illegal}  I  anii  therefore,  of  opinion  with  the  rest  of 
the  court. 

Rule  absolute. 
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THORMTOK  and  others  v.  kemfstbr.  N^^'. 

Thb  plaintifis  declared  that  the  defendant^  on  the  31st  A-  agrees  tobiiy, 

QlDe€imier  1812,  bargained  for  and  agreed  to  buy  of  the ^^^^,^J^}} g^^ 

^ntifisj  who  then  and  there  agreed  to  sell,  *  ten  tons  of' "  Peiersburgh  ^ 

'sound  and  merchantable  St.  Peter shurgh  clean  hemp  ex  ai  a  certain"^' 

^Annetta^  at  ,£88^  ton  ;  to  be  paid  for  by  bills  of  ex-  P'ice.  thwgh 

'  change^  not  exceeding  three  months,  allowing  discount  a  broker,  who 

'  equal  to  cash  in  nine  months,  and  fourteen  days  for  de-  ^y*'  ^^^  ^J^^ 

^  livery:' — ^That  in  consideration  of  the  premises,  and  of  broker  delivcisa 

the  plaintiff's  promise  to  deliver  the  hemp  within  four-  5!"S  wWch?by 

teen  days,  on  being  paid  for  the  same  as  aforesaid,  the  de-  mistake,  he  in- 

fendant  undertook  to  receive  and  pay  for  the  said  hemp  ^^hint^tL^^^* 

as  aforesaid : — That  the  plaintifis,  at  the  expiration  of  the  |n«^ea<l  of  "  St. 

fbuneen  days,  were  ready  and  willing,  and  offered  to  de-  ••  clean  hemp  3** 

liver  it,  but  that  the  defendant  refused  to  receive  it,  or  and  then  dclivm 
'  ^        ^  '        asale.note  to  B. 

pay  the  aforesaid  price  for  the  same;  whereby  the  plain-  stated  correctly, 

tifis  were  obliged  to  resell  the  said  hemp  for  a  sum,  less  ^^ifen^^ 

by  <£lOO  than  the  money  agreed  to  be  given  by  the  de-  -^M,  that  the 

fendant  for  the  same. — ^The  second  coimt  was  the  same  as  the  two  notes 

the  first,  except  that  it  vnw  rather  more  general. — ^The  ^fi|«aUa™i 
!_•  J  J    1.       .  .J        •        ,_       t^       ,  .     .«.    therefore,  that 

third  count  stated  that,  m  consideration  that  the  plamtms  B.  c«iuld  not  re- 
had  agreed  to  seU  to  the  defendant  ten  tons  of  hemp,  for  ^^'^^Jji  "J^^  1j' 
the  sum  of  ^847,  the  defendant  imdertook  to  receive  the  for  not  corn- 
same,  and  to  pay  for  it  by  approved  bills  of  exchange  to  f^J?*       ^^"' 
that  amount,  within  the  space  of  fourteen  days  : — Tet 
that  the  defendant  would  not,  within  that  time,  pay  for 
the  said  hemp  in  the  manner  above  stated^  or  otherwise. 
There  were  also  counts  fof  goods  sold  and  delivered,  and 
the  money  counts.    At  the  trial  of  the  cause,  at  the  sit- 
tings after  last  Trinity  term,  at  GuMball^  before  Lord  ^ 
C.  J.  GiUs^  it  appeared  that  the  contract  had  been  en- 
tered into  through  the  medium  of  a  broker,  who  acted  as 

VQL,.  I.  c  c       ' 
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1814.  agent  for  both  parties : — That  he  delivered  to  tb^  de- 

rj,  ^"^""^^  fendant  the  following  bought  note.     *  Bought  for  ac- 

ff.  *  count  of  Mr*  Thomas  Kempster^  from  R.  Tbornton  and 

Kempster.  <  jfr^^^^  ^^^  ^^^^  g^^jjj^  ^^  merchanuble  Biga  Rhine 

'  hemp,  ex  Annettdf  at  £W  per  ton,  the  payment  to  be 
.  '  in  approved  bills  at  three  months^  allowing  discoont 

*  equal  to  cash  in  nine  months,  and  fourteen  days  for  de- 

*  livery.  London^  December  Slst,  1812.  Roscow  and 
'  Patersony  brokers.'  In  this  note,  the  goods  were*  by 
mistake,  called  *  Riga  Rhine  hemp/  instead  of  '  &• 
* ^Petersiurgb  clean  hemp.*  The  broker,  having  dis- 
covered the  mistake  which  he  had  made  in  the  bought 
note,  handed  over  the  following  sale  note  to  the'plaintiffsi 
as  the  real  contract  of  the  defendant.  <  Londan%  Die*  31, 
'  tS  1 2,  Mr.  T.  Kempster.  Bought  of  R.  ThornScn  and  Wta^ 
'  ten  tons  St.  Petersburgh  clean  hemp  j£^88    •    •   «£880 

'  Off  3f^c//i^.  discount 35.' 

847 

It  a[q>eared  that  R^a  hemp  bore  a  better  price  than  & 
Petershurgh  hemp.  The  defendant  refused  to  fulfil  bis 
part  of  the  contract,  and  the  hemp  was,  in  consequence^ 
resold  at  a  loss  of  £9^. 

At  the  trial,  it  was  objected  by  Mr.  Seijt.  BesU  ^ 
the  part  of  the  defendant,  that  the  contract  varied  from 
the  statement  of  it  in  the  declaration. 

The  Selkiter-General  answered  th^t  objection,  by  re- 
ferring to  the  third  count  of  the  declaration,  in  which  no 
particular  contract  vras  specified. 

Mr.  Serjt.  Best  then  objected,  that  there  was  no 
valid  contract  between  the  parties,  because  there  was  a 
variance  between  the  two  notes,  and  therefore  the  broker^ 
who  acted  as  agent  for  both  parties,  had  done  nothing  to 
bind  both  parties.     He  cited  Powells.  Divett{a),^er€ 

(a)  15  £aU.  29. 


Thorntoy 

V. 
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the  court  bfld  that  9  materia}  alteration  in  a  sale  note  by  18(4. 
the  broker,  after  the  bargain  made>  at  the  instance  of  the 
seller,  without  the  consent  of  the  purchaser,  annulled  the 
ioatmineBt.  The  CUef  JusiUt  refused  to  nonsuit  the  KBHPiTaa 
plaintifi,  but  resarred  the  point  for  the  consideration  of 
thecourt.  HislordshipsQgtstedtwoquestions; — ivhether^ 
if'the  defendant  had  brought  his  action  against  the  plain* 
tiffi,  he  could  have  recovered  on'  this  contract  j  and 
whether  the  defendant,  under  the  contract  which  had 
been  delivered  to  him,  would  have  been  obliged  to  accept 
any  but  **  Riga  Rbitu  hemp,"  which  species  had  never 
been  tendered  to  him. 

Mn  Serjt.  Best  and  Mr.  Serjt.  PtU  having,  on  a 
former  day,  obtained  a  rule  to  shew  cause,  why  the 
verdict  dioyld  not  be  set  aside  and  a/nonsuit  entered, 

Mr.  SolicftormGeaeral  now  shewed  cause.  The  third 
count,  he  said,  put  the  objection,  as  to  the  variance,  en- 
tirely out  of  the  case.  The  only  question,  therefore, 
was,  whether  the  plaintiffs  were  entitled  to  recover  on 
the  contract  which  the  defendsiBt>  through  the  medium 
of  his  broker,  had  delivered  to  them,  and  by  which  he 
had  bound  himself  to  take  the  £/.  Petirdurgb  hemp,  \ 

which  had  been  tendered  to  him.  He  bad  undertaken 
to  purchase  a  quantity  of  hemp,  of  a  certain  quality,  at  a 
given  price;  and  he  had  £uled  in  that  undertaking.  If 
no  note  had  been  delivered  to  the  pkdntifis,  and  the  con- 
tract had  stood  on  the  entry  of  it  in  the  broker's  book, 
the  question  would  have  turned  on  that  entry ;  but  as 
the  case  stood,  the  contract  i^epeMed  entirely  upon  the 
sale  note.  It  was  not  necessary,  he  said,  that  there 
should  have  been  a  counterpart  of  that  contract  de- 
livered to  the  defendant,  in  order  to  bind  him  i  for  it 
often  happened  that  a  party  bound  himself  to  accept 
goods,  when  there  was  no  counter-contract,  by  whkh  the 
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Other  party  wa^bound  to  deliyer  them.  In  onkr  to 
try  this  question,  it  was  sufficient  to  ask,  whether  the 
plaintifis  could  not  have  recovered,  without  giving  the 
defendant  notice  to  produce  the  note  which  had  been 
delivered  to  him,  or  producing  it  themselves.  The  sta- 
tute of  frauds  (a),  he  said,  only  required  that  some  me- 
morandum or  note  in  writing  of  the  agreement  should 
be  signed  by  the  party  to  be  charged  therewith,  or  some 
person  thereto  lawfully  authorised  by  him.  There  nn 
no  necessity  that  the  note  should  be  mutually  signed  hj 
both  parties,  or  that,  in  the  present  case,  there  should 
have  been  any  note  delivered  to  the  defendant. 

Lord  Chief  Justice  Gibbs.— -Thb  case  has  nothing  to 
do  with  the  statute  of  frauds : — ^The  difficulty  is  in  the 
proof.  A  contract  must  be  perfect,  in  order  to  be  bind- 
ing; that  is,  there  must  be  a  contraction  the  one  side  to 
accept,  and  on  the  other  to  deliver,  the  same  thing* 
You  cannot  say  that  one  party  is  bound  to  accept  what 
the  other  party  is  not  bound  to  deliver.  Here,  the  de- 
fendant was  bound  to  accept  one  species  of  hemp,  and 
the  plaintiffs  were  bound  to  deliver  another  species. 
These  cannot,  together,  make  up  one  contract.  It  is  an 
unfortunate  case  for  the  plaintiffs,  but  the  objection  can^ 
not  be  got  over. 

The  rest  of  the  court  concurred. 

Rule  absolute. 


WKOk.2.e.9. 
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ix>B^  on  the  demise  of  chbbre  and  others,  v.  smith.  Taeaday, 

Nov.  2i. 

iHis  was  an  action  of  ejectment,  brought  to  recover      ^4.  grants  a 

possession  of  certain  premises  situate  at  Charinr  Cross.  ^«a5ctaB.,which 

o  '  coiitaint  a  cove* 

and  held  under  an  indenture  of  lease,'  dated  the  30th  of  nant  that  B.,  his 

December  1801,  from  Sir  Wil&am  Cbeere  to  John  Rogers,  ^^^TV^^^ 

•/  •      '    ministratorSy 

for  the  term  of  2  i  y^ars ;  which  lease  contained  a  proviso  without  men* 
for  re-entry,  ont  breach  of  any  of  the  covenants  to  be  ^^°?  shwild  " 

performed  on  behalf  of  the  said   Jbbn  Rogers;  and  also  »«'  underlet 

-  ^  7  .         •         .  1    without  the  con- 

contammg,  amongst  others,  a  covenant  '  that  the  said  sent  of  the  lessor. 

*  TWii  Rogers,  his  executors  or  administrators,  should  not,  B.bccomejbank- 
^j,.^.,  ,.,  -  "'P^'  and  hisas- 

*  aunng  the  satd  term,  grant,  demise,  l^t,  assign,  or  set  sillier*  assign  the 

*  over  that  indenture  of  lease,  or  the  premises  thereby  ^X'^^hS* 

'  demised,  or  grant  any  under-lease  thereof  to  any  per-  certificate,  and 

«  son  whatever,  without  the  consent  of  the  said  Sir  Wil^  prtmtSei^'him 

<  Ham  Cbeere,  his  heirs  or  assigns.'     In  the  year  1810,  after  which  he 

Rogers,  the  lessee,  became  bankrupt ;  and  the  assignees  to  another  per- 

under  that  commission  assigned  the  premises  in  question  wn.— flirW  that, 

^,_,  ,  .i.*.i  i.«  ^*  having  been 

to  Jwn  Palmer,  who  was  the  father-in-law  of  Rogers,  drscharged  at  the 

The  latter  still  kept  possession  of  the  premises,  and  con-  Jl,™f  °  ^J^*^"^" 
tinned  to  pay  the  rent  to  the  plaintifis  \  and  as  soon  as  covenants  in  the 
he  had  obtained  his  certificate.  Palmer  reassigned  the  ^^Geo/lIL^' 
premises  to  him.    By  an  agreement,  dated  the  2nd  of  c.  isi,«.  i9»the 
December  1813,  Rogers  agreed  with  the  defendant  Smiih  him,  which  v^s 
tolet  the  premises  to  him  for  the  term  of  three  years,  in  the  character 
and  the  present  action  was  brought  by  the  devisees  under  no  ro?ei(ure^f 
the  wUl  of  Sir  miliam  Cbeere,  as  for.  a  breach  of  the  ^»«^«^- 
covenant  above  stated.    Smitb  was  only  the  nominal  de- 
fendant, being  indemnified  by  Rogirs,  the  original  lessee. 
The  cause  was  tried  before  the  Chief  Justice,,  at  West^ 
nnnsUr,  at  the  sittings  after  last   Trinity  term,  when 
the  jury  found  a  verdict  for  the  lessors  of  the  plaintiff. 
Mr.  Seijt.  Beit,  on  a  former  day  in  this  term,  moved 
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2814.         for  a  rule  to  shew  cause,  why  the  yerdict  should  not  be 
•^     ^TCT  s^  ^!<1^  and  a  nonsuit  entered,  on  the  around  that  no 

Dof  «tf.CMBBRE   ,  •/.,  1.1.  .JT 

«.  breach  of  the  covenant  had  been  comnutted.  It  was  im- 

^^*TU.  possible,  he  said,  as  the  covenant  only  related  to  the 
lessee  himself,  and  did  not  extend  to  his  assignees,  to 
maintain  that  the  assignment  under  the  bankruptcy  was  a 
forfeiture  of  the  lease.  He  cited  PiUpa  v.  Homn  and 
RoUnsm  (»),  which  was  the  case  of  a  covenant  similar  to 
the  present,  without  mentioning  *'  assigns  ;*'  Lord  Hard- 
fuiche  there  held,  that  the  covenant  did  not  run  with  the 
land  to  the  assignee,  because  assignees  were  not  ezpresdj 
bound.  [Lok*d  Chief  Justice  GiMj.— Suppose  an  acdoB 
of  covenant  had  been  brought  against  RegerSf  and  the 
declaration  had  stated  the  lease,  and  the  under-letdngbj 
Rogers ^  omittmg  the  other  circumstances^  Tliat  would 
not  alter  the  event ;  for  in  that  case,  the  other  oircmn- 
stances  would  i:ome  before  the  court  on  the  plea*  Rapn 
had  committed  no  breadi  by  becoming  bankrupt,  for  the 
covenant  only  applied  to  a  voluntary  assignment,  and  (fid 
^  not  extend'  to  an  assignment  by  operation  of  bw.    The 

only  question,  then,  was,  as  to  the  under*lettingby  JKiifAi 
to  the  present  defendant.  He  contended  that,  on  the 
reassignment  to  R^ert,  he  came  in  a^ain  in  the  character 
of  asngnee,  that  of  lessee  having  been  destroyed  bj  die 
bankruptcy.  This  would  be  extending  the  doctrine  of 
forfeiture,  which  die  courts,  he  said,  were  incUned  to 
festrain  as  much  as  possible,  beyond  what  could  have 
been  in  the  contemplation  of  Uie  parties.— A  nde  msi 
was  accordingly  granted,  and  on  a  subsequent  day  the 
iSfuf  Juitke  mentioned  die  statute  M  Geo.  III.  c.  121 » 
/•  19  (^)»  ,«rhich  he  cmisidered  as  patting  an  end  to  the 
quesdon :  For  as,  by  that  cbntse,  the  bankrupt  was  dis- 

•^  I  Tl.       I   ■  I  •  "  _  I  I  - 

(a)  a  AA.  SI9,  'Saunden*^  ecKt.  wkere  the  oases  on  thif  sobj^ci 
are  collected. 

{b)  Bf  that  aection  it  is  enacted,  <  That  where  a  bankrupt  shali 
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charged  firom  all  the  covenants  contained  in  the  lestse,  no  ISU. 

action  could  be  sustained  against  him  for  the  breach  of 
them.    If  the  plaintiffs  had  declared  against  him  as  lessee, 
he  would  have  pleaded  his  bankruptcy;  if  as  assignee.         Smith, 
his  lordship  considered  that  the  statute  would  have  inter- 
fered.   However  upon  this  day, 

Mr.  Serjt.  Lens  shewed  cause  against  the  rule.  He 
adoiitted  that  the  statute  which  had  been  referred  to  pre- 
sented a  difficulty,  which  it  would  be  necessary  for  lum, 
in  order  to  support  the  verdict,  to  overcome.  The  in- 
tention of  that  clause  was  to  relieve  the  bankrupt  from  a 
great  hardship,  vis.' that  of  being  subject  to  the  covenants 
in  the  lease,  after  the  estate  was  no  longer  in  him.  The 
statute^  therefore,  supposed  that  the  estate  was  divested 
out  of  him.  In  the  present  case,  therefore,  the  bankrupt 
could  sustain  no  such  injury  as  was  intended  to  be  pro* 
vided  against  by  the  statute,  since  the  estate  had  reverted 
to  him,  and  he  now  stood  exactly  in  the  same  situation^ 
as  when  the  lease  was  first  entered  into.   He  was  not,  he  ' 

contended,  less  to  be  considered  as  the  lessee,  because 
the  estate  had  returned  to  him  through  other  hands. 
That  was  merely  an  accidental  circumstance,  and  afforded 
no  excuse  for  the  violation  of  those  covenants,  to  which 
it  was  the  original  intention  of  the  parties  that  he  should 
be  liable.  The  bankruptcy  had  not  extinguished  those 
covenants^  although  it  had  suspended  them  till  the  estate 
reverted  to  the  original  lessee.  This  was  merely  2  co^ 
venant  in  gross  from  him  personally,  which  did  not  go 
to  the  assigneei  but  which  must  bind  the  original  co- 

'be  entitled  to  any  lease,  or  agreement  for  a  lease,  and  theaasignees 
^<  shall  accept  the  same,  and  the  benefit  therefrom,  as  part  of  the 
'  bankrnpCt  estate;  the  bankrupt  shall  not  be  liable  to  pay  the 
*  rent  accruing  due  after  such  acceptance,  nor  to  be  in  any  manner 
«  9iied  by  reason  of  any  subsequent  non-observance  or  noo-per form- 
'  ance  of  the  conditions,  •covenants,  or  agreements  therein  oon-  - 
«  tajnod.* 
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1814.         venantor,  as  long  as  he  was  in  a  condition  to  be  bound 
"^^y^  by  it.    If  the  assieaees  under  the  commisrion  had  as- 

t.  signed  to  a  stranger,  he  admitted  that  he  would  not  have 

Smith.  {^^q  subject  to  the  covenant  j  but  with  regard  to  Rogers^ 
it  tvas  sufficient  that  he  had  got  the  estate  again.  He 
was  not  charged  ^s  assignee^  but  as  the  person  who  had 
entered  into  this  personal  covenant,  which  neither  re- 
garded his  character  of  lessee,  or  of  assignee,  and  finon 
which  he  was  not  released  by  any  thing  that  had  occurred. 
Mr.  Serjt.  Best^  contri,  was  stopped  by  the  court- 
Lord  Chief  Justice  GtBBS. — ^This  was  an  ejectment, 
founded  on  a  supposed  Sn^etture  of  the  lease,  by  the 
lessee  having  assigned  it  over  without  the  leave  of  the 
kssors,  and  against  an  express  covenant.  The  fiicts  are, 
that  Rogers,  the  lessee,  having  become  batdcrupt,  his  as- 
signees took  to  the  lease  and  assigned  it  to  Palmer  ^  who 
afterwards  assigned  it  over  to  Rogers^  the  original  lessee; 
and  it  does  not  appear  but  that  Rogers,  by  means  of  his 
iriends,  may  have  purchased  it  :-r-Lastly,  Rogers  as^gns 
it  to  the  present  defendant.  If  he  had  actually  assigned 
it  while  he  remained  the  lessee,*  there  is  no  doubt  but 
that  would  have  been  a  breach  of  the  covenant,  and  the 
lease  would,  in  consequence,  have  been  forfeited.  But 
thb  covenant  does  not  extend  to  assignees,  and  Rogers 
derives  his  interest,  not  from  the  original  lease,  but  finom 
the  assignment  to  Pahner,  and  he  himself  stands  in  the 
place  of  an  assignee.  I  should  have  had  some  difficulty 
in  deciding  the  original  question,  without  the  interven- 
tion of  the  statute}  because,  though  the  covenant  could 
viot  affect  an  assignee,  qui  assignee,  yet,  as  Rogers  did 
assign  over  to  a  third,  person,  I  should  have  doubted 
whether  that  would  not  have  been  within  the  terms  of 
the  original  agreement ;  even  though  he  himself  took  as 
assignee.  But  there  can  be  no  forfeiture,  unless  there  be 
a  breach  of  covenant  $  and  if  the  covenant  be  at  an  end. 
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Smith. 


It  cannot  be  broken.    The  statute,  therefore,  having  put  ]S14. 

an  end  to  the  covenant,  there  can  be  no  forfeiture.  It  is  ^^  ^T^ 
very  true,  as  stated  by  my  brother  Lens,  that  the  covenant 
coulfl  only  be  broken  by  Rogers  being  actually  in  posses- 
sion of  the  estate ;  but  the  question  is,  whether,  by  the 
extensive  words  of  the  nineteenth  clause,  all  the  covenants 
irere  not  put^  an  end  to  ;  that  being  an  express  discharge 
of  the  lessee  from  all  the  covenants  in  the  lease,  after 
the  assignees  had  taken  it ;  no  action,  therefore,  could 
be  supported  on  the  lease,  after  the  assignees  had  so 
ttoft  it. 

Mr.  Justice  Hbath. — I  am  of  the  same  opinion.  Sup** 
pose  Rogers  had  not  become  bankrupt,  and  had  assigned 
with  the  consent  of  the  lessors  \  could  it  then  have  been 
contended  that  this  was  a  breach  of  the  covenant  ? 

Mr.  Justice  Chambre. — The  statute  entirely  clears 
the  bankrupt  from  all  responsibility  on  the  covenants, 
and  when  he  comes  into  the  estate  again,  he  does  so  in  a 
different  character  from  that  of  lessee. 

Mr.  Justice  Dallas  concurred. 

Rule  absolute. 


HAMBB  V.  BATiioND  and  another. 


TiJ<nd«iy, 
Nov.  S2. 


This  was  an  action  on  the  case,  and  the  declaration      In  an  actioa 
stated  that  the  plaintiff  was  lawfoUy  possessed  of  a  certain  aamasins  the 

wharf,  situate  by  the  side  of,  and  near  to,  the  river  Thames^  plaintiff's  wharf, 

w.  .1  .t^AA-        At         r.     *"*  ciccaration 

to  wit  at  Kingston,  tn  toe paruh  cf  St.  Savwur  Soutbwark,  m  stated  the  wharf 

the  county  of  Surrey  aforesaid;  which  wharf  was  then  and  JhJ^,!;^["^J|^°^y 

there  supported,  protected,  and  defended  by  certain  posts  *  to  wit,  at  ^ 

'  iffngWoo,  in 
•  the  fMiri-h  of  .5/.  Saviour  Southwork,  in  the  county  of  Surrey  ;*  though  there  was 
■o  su  h  |i>ace  as  Kingston  in  that  parish. — Held^  that  this  allegation  was  to  be  re- 
ferred to  the  «emie,  and  not  to  the  local  tituattou  of  the  whArf  3  aod^  therefore,  thAt  it 
was  not  necessary  to  pro?e  it  to  be  so  siiuited. 
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was  also  hwfiilly  possessed  of  two  skifis,  then  being  in 


Hauf-k  , 

v.  the  river,  and  Qear  the  said  wharf,  to  wit  at  Kingston 

Raymond,  aforesaid, .in  the  parish  and  county  aforesaid:— That  the 
defendants  were  then  also  possessed  of  five  barges^  then 
lying  in  the  said  river,  near  the  plaintifiTs  skifis,  to  wit, 
at  Kingston^  &c.  aforesaid.  Tet  the  defendants,  knowing 
the  premises,  but  contriving  and  intending  to  injure  the 
said  wharf,  and  the  piles  thereof,  and  to  sink  and  injure 
the  said  skifis,  afterwards,  to  wit,  on,  &c.  at  Kingitny  8cc 
aforesaid,  wrongfully  moored  and  placed  the  said  barges 
athwart  the  sterns  of  the  said  skiffs,  and  so  negligently 
conducted  themselves  in  that  behalf,  that  the  ice,  then 
being  in  the  river,  drove  the  said  barges  with  great  force 
against  five  of  the  piles  and  posts  of  the  said  wharf,  and 
also  against  the  said  skiffs  i  whereby  the  said  wharf  was 
greatly  damaged,  and  the  skiff's  were  sunk  and  destroyed. 
— ^The  defendants  pleaded  not  guilty. 

At  the  trial  of  the  cause,  at  Guild/or^,  at  the  last  assizes 
for  the  county  of  Surrey^  before  ^r.  Justice  Heati,  it  ap- 
peared that  the  wharf  was  situated  in  the  parish  of  St. 
Saviour  Southwqrk^  in  the  county  of  Surrey  f  and  it  was 
thereupon  objected  by  Mr.  Serjt.  Bestf  on  the  part  of  the 
defendants,  that  the  declaration  viras  vnrong  in  stating  it 
to  be  at  Kingston^  in  the  parish  of  ot.  Saviour  Somtb^oarif 
there  being,  in  fact,  no  such  place  as  Kingston  in  that 
parish ;  and  the  plaintiff  was  nonsuited  on  that  objection. 
It  also  appeared  that,  as  to  the  piles,  which  were  stated 
in  the  declaration  to  be  supporting  and  protecting  the 
wharf,  they  were  at  the  distance  of  40  feet  from  the  bank. 
Mr.  Solicitor ^Gemralf  on  a  former  day  in  this  term, 
moved  for  a  rule  to  shew  cause,  why  this  nonsuit  should 
not  be  set  aside,  and  a  new  trial  granted.  He  contended 
that,  in  an  action  on  the  case,  which,  in  this  particular, 
differed  from  an  action  of  trespass,  it  was  not  necessary 
to  prove  the  locality  exactly  as  it  was  described  in  the 
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declaration,  particularly  where  the^lace  was  put  under  a  1 8 14. 

sdlictt.  .  For  the  purpose  of  this  action^  it  would  have         lT^'^ 
been  immaterial  if  he  had  put  any  other  place  under  a  v. 

scilicet^  though  without  the  words  «  St.  Saviour  Souths  Ratmon*, 
wflfl.'  [Lord  C.  J.  Giiis.  The  wharf  cpuld  only  be 
atuated  at  one  place : — ^When  a  scilicft  is  applied  to  a  fact, 
as  if  a  person  allege  that  another  spoke  words  of  him^  to 
wit,  at  Kingston^  &c.  it  is  immaterial  \  but  when  it  is  ap- 
plied to  the  situation  of  a  wharf,  or  any  other  place,  it  is 
material;  and  whatever  is  introduced,  must  be  considered 
as  the  description  of  that  place.]  Still,  the  SoUcUoT' 
General  said,  it  came  to  the  same  question,  whether  it 
were  necessary  to  describe  the  exact  situation  of  the 
wharf.  As  far  as  related  to  the  parish,  it  was  correctly 
stated^  the  only  mistake  was  in  mentioning  a  place 
which  did  not  exist  in  that  parish.  [Lord  C.  J.  GMs. — 
The  plaintiff  avers  that  he  is  possessed  of  a  wharf,  to  wit, 
at  Kiftgfton,  kc.'f  to  what  can  that  allegation  be  referred, 
except  t6  the  situation  of  the  wharf?]  He  said  it  might 
apply  to  the  venue.  He  cited  the  Mersey  Navigation  v. 
Douglas  {a)i  which  was  an  action  for  obstructing  the.  na- 
vigation of  a  river,  and  the  declaration  stated  that  the 
plaintiffs,  to  wit,  at  Preston,  in  the  county  ofLancaster,  were 
proprietors  of  the  free  navigation  of  a  certain  river  there, 
called  the  IrweU.    In  that  case,  it  was  contended  that  / 

the  word  there  must  necessarily  refer  to  Preston,  and  that, 
being  a  material  allegation,  though  hid  under  a  sdlicet,  it 
ought  to  have  been  proved  as  laid.  The  court,  however, 
were  of  opinion  that,  thou^  the  action  was  in  its  aature 
local*  yet  it  was  sufficient  to  allege  the  gravamen  at  any 
place  within  the  body  of  the  county;  and  that  the  man- 
ner in  which  it  was  there  stated  ought  rather  to  be  re- 
ferred to  the  venue,  than  to  local  description  (^)«    So  in 

(tf)  «  Batl.  497.— (ft)  Sec  Jeffries  v.  Duncembe,  1 1  E<uL  996, 
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the  present  case,  he  contended,  it  was  not  necessary  thtf 
the  suiement  '<  to  wit,  at  Kingston^  &c.,"  should  be  taken 
as  a  description  of  the  actual  situation  of  the  wharf* 

The  court,  on  the  authority  of  this  case,  granted  a  rule 
nisi,  and  on  this  day,  Mr.  Seijt.  Best  admitted  that  he 
could  not. sustain  his  objection  as  to  the  locality: — ^But  he 
contended  that  the  piles,  which  were  proved  to  have  been 
40  feet  from  the  bank,  could  not  be  considered-  as  sup- 
porting and  protecting  the  wharf. 

Lord  Chief  Justice  Gibbs. — ^I  think  that  posts  or  piles, 
which  are  put  up  for  the  purpose  of  preventing  barges 
from  running  against  a  wharf,  must  be  considered  as 
supporting  and  protecting  it.  However,  the  plaintiff  was 
nonsuited  on  the  ground  of  the  locality,  ai;id  if  he  had 
not  been  nonsuited,  the  question  would  have  been  left  to 
the  jury,  whether  the  piles  supported  the  wharf,  or  not. 
)  confess,  I  should  have  nonsuited  the  plaintiff  on  the 
same  ground  as  my  brother  Heatb,  but  the  case  which 
has  been  cited  from  2  East,  shews  that  these  words  may 
be  considered  as  words  of  course. — Per  Curiam^ 

Rule  absolute. 


Tuesday/ 
Not.  2S. 

Where  a  cause 
is  referreditoar- 
Intration,  the 
death  of  one  of 
thepaitieSfatany 
time  before  the 
award  madey  is  a 
reTOcation  of  the 
arbitrator's 
authority;  and 
the  court  will  set 
aside  an  award 
madesubseouent- 
]y  to  such  cleath. 


POTTS  V.  WARD. 

I 

I 

In  this  action,  and  in  another  between  the  same  pM^ties, 
which  came  on  to  be  tried  at  Tcri,  at  the  summer  assizes 
181 1,  verdicts  were  taken  for  the  plaintifl^  subject  to  the 
award  6f  an  arbitrator,  to  whom  all  matters  in  di^wte 
between  the  parties  were  referred.  On  the  14th  of 
February  1814,  at  two  o'clock  in  the  morning,  the  plain- 
tiff died,  and'  in  the  evening  of  the  same  day,  the  aibi- 
trator  made  his  award,  by  which  he  awarded  that  the 
verdict  should  stand. 


W^RD. 
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Mr.  Serjt.  Best^  in  Easter  term  last^  obtsuned  a  rule  1814. 

nisi  to  sec  aside  the  award,  on  the  ground  that  the  arbi-         pT^ 
trator's  authority  was  determined  by  the  death  of  the  9. 

plaintiff.     He  made  several  other  objections  to  different 
parts  of  the  award,  which  it  became  unnecessary  to  argue. 

The  Solicitor  General  now  shewed  cause  against  the 
rule.  He  contended  that,  as  the  arbitrator  had  awarded 
that  the  verdicts,  which  were  taken  before  the  death 
of  the  plaintiff  happened,  and  which  were  taken  to 
abide  the  event  of  the  award,  should  stand  \  the  award 
related  back  to  the  time  when  those  verdicts  were  taken. 
If  this  award  should  be  set  aside,  the  party  would  lose 
the  benefit  given  him  by  stat.  17  Car.  II.  c,  8  {a). 

Lord  Chief  Justice  Gibbs. — ^I  am  quite  clear  that  this 
award  cannot  stand,  because  the  death  of  one  of  the  parties 
is  a  revocation  of  the  arbitrator's  authority.  Suppose  one  of 
the  parties  had  died  immediately  after  the  verdicts  had 
be^  taken  \  it  might  havt  been  contended  with  the  same 
reason  that,  in  that  case,  the  award  ought  to  standi  The 
court  would  be  very  willing  to  assist  the  plaintiff^s  re» 
preventatives,  but  it  Is  impossible  that  this  award  can 
stand.— P«r  Curiam^ 

Rule  absolute  (^). 

(a)  By  that  statute  it  is  enacted  '  TRat  the  death  of  either  party* 
'  between  the  verdict  and  the  judgment,  shall  not  hereafter  oe  al* 
'  l^ed  for  errorj  to  as  such  judgment  be  entered  within  two  terms 
*  after  such  verdict/ 

(jp)  In  Turner  v.  Cowpert  Barnes i  2X0,  sl  rule  was  taken  by  con- 
sent to  refer  it  to  the  prothonotary,  to  inquire  into  the  fuanium  of 
the  debt,  and  the  value  of  the  goods  levied ;  and,  before  the  pro* 
thonoury  made  his  report,  the  plaintiff  died  :-*His  execat0F>  on 
his  apphcation  to  stano  in  the  plaintiff's  place,  was  made  a  parfy 
to  the  rule ;  and  the  prothonotarv  was  directed  to  proceed,  without 
the  consent  of  the  defendant  to  this  rule. 
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The  iocnmbent 
of  two  living;s, 

,  A.  and  B.,  ob- 
tains a  licence 
from  his  bishop 
to  reside  out  of 
the  parish  of  A,, 
there  being  no 
parsonage  house 
therein,  on  con- 
dition of  his  re- 
siding at  a  short 
distance,  and  ac- 
tually perform- 
ing the  duties: — 
Held,  that  this  is 
not  such  a  resi- 
dence at  A.  as  to 
excuse  him  from< 
residing  at  B., 
without  another 
licence  for  that 

.   pufpose. 


WRISHT  If.    FLAUAMKy  clcrk. 

The  defendant  in  this  action,  which  was  brought  to  re> 
cover  the  amount  of  certain  penalties,  incurred  under 
Hut.  45  Gio.  S.  c.  84  {a)i  against  non-residence,  was  in  the 
possession  of  four  livings  ^  viz.  the  royal  donative  of 
LanhjdtoCi  and  the  prebend  of  Heredum  Mamajs^  in  the 
county  of  CarnnvaU,  and  diocese  of  Exeter ;  and  the  rec- 
tory of  OlymptoHf  and  that  of  Oddirtgtwt,  in  the  countj  and 
diocese  of  Oxford,  The  action,  as  to  the  two  fernier 
livings,  was,  on  application  to  one  of  the  judges  of  this 


(a)  B^  the  ISth  section  it  is  enacted,  '  That  every  spiritual  per- 
'  ton,  being  possessed  of  any  arebdeaeoiir]r»  deaoery,  or  aoj  otber 
'  dignity^  &c.^  who  shall,  without  sufficient  cause,  or  without 

*  such  licence,  or  exemption,  as  is  in  this  act  mentioned,  wt] folly 

*  absent  himself  therefrom,  for  the  space  pf  tfafice  mOntb*,  and  oot 
'  exceeding  six  months,  in  any  one  year  ;  and  shall' reside  at  any 
'  other  place,  except  at  some  other  dignity.  Sec.  of  #hich  he  may 
'  be  possessed,  shall  forfeit  one-third  of  the  annual  value  j^f  for 
'  six  months,  and  not  exceeding  ei^ht  months,  one- half  of  such  an* 
'  ntial  value  ;•— if  for  mbfe  than  eight  montlifl,  tMo-thifda  of  luch 
'  annual  value ;~  iff  for  a  whole  year^  three-fourtbt  of  such  annual 
•value.' 

The  19th  section  enacts,  'That  any  bisho|> loay grant li<ieiioes 
'  of  absence^  in  his  discretion,  to  any  spiritual  person,  in  the  fol- 
'  lowing  cases ;  via.  where  he  is  prevented  from  residing  by  illneas, 
'  &c.  J — or  if  there  he  no  Jit  house  qf  residence  on  the  living,  or  if 
'  such  spiritual  person  reside  in  any  mansion  belonging  to  any  otber 
'  benefice  in  his  possession  j— or  if  such  spiritual  person  have  any 

*  benefice,  &c.  or  small  value,  and  serve  as  curate  elsewhere,  and 

*  provide  for  the  sen  ing  of  such  his  benefice,  &c. ; — or  if  he  be 

*  master  or  usher  of  any  endowed  school^  or  master  or  preacher  of 
'  hospitals,  &c.,  or  serving  as  preacher  in  any  proprietary  chapel, 

*  8ce.' 

The  90th  settion  enacts,  '  That  it  shall  be  lawful  for  the  bishop, 

*  in  any  case  not  enumerated  In  the  foresoing  section,  if  he  shall 

*  think  it  expedient,  to  gram  to  any  spiritual  person,  possessed  of 

*  any  dignity,  &:c.,  a  licence  to  reside  out  of  the  parish,  >and  to  as- 
'  sign  a  fit  salary  to  the  curate  ffho  shall  be  employed  to  do  the 
'  duty : — Provided,  that  the  circumstances  of  such  case,  and  the 
'  reasons  for  granting  such  licence,  shall  be  forthwith  transmitted 
'  to  the  archbishop  of  the  province,  who  shall  examine  into  audi 
'  case,  and  shall  thereupon  allow  or  disallow  such  licence  y  and  no 
'  such  licence  shall  be  good,  unless  so  allowed  by  such  archbidiop.* 


Wright 

V, 
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court,  discontinued^  on  the  terms  prescribed  by  stat.  1814. 

54  Gio*  3.  c.  54.  s.  4(a). 

Mr.  Scrjt.  Lins,  on  a  former  day  in  this  term,  obtained 
anile  to  shew  cause  why  this  action,  as  to  the  rectories  FI'Amaki^ 
oiGlymfion  and  OdJinpon,  should  not  also  be  discontinued. 
The  ground  on  which  the  defendant  claimed  an  exemp- 
tion as  to  Gljmpton,  was  a  certificate'  by  the  bishop  of  » 
Oxford^  stating '  that  the  bishop  would  have  granted  the 
'  defendant  a  licencp  for  non-residence  on  G/ympton,  for 


(a)  The  54  Geo.  3.  c.  64,  enacts,  '  TliaC  all  licences  fbr  non- 

'resMence*  which  ah^H  have  been  nanted^  or  which  shall  be 

'granted  on  or  before  the  1st  of  J«7y  1814,  by  any  archbishop 

'  or  hi^op,  under  and  sabjeet  to  the  provisions  of  the  43  Ge%  3. 

'  c.  S4,  and  upon  which  the  ar^hbiiihGH)  or  bishop  granting  the 

'  same,  shall  certify  that  they  are  satisfted,  and  believe  that  the 

'  causei  of  graotiag  such  lieenocs  really  have  existed  for  many 

'  oeriods  antecedent  to  the  granting  thereof,  and  that  the  arch* 

'  bisho)>  or  bishop,  gmne  such  certificates;  would  have  granted 

'  the  Keencas  to  which  they  refer,  if  proper  application  hadbeeu 

'  made  to  him  in  due  time,  and  that  the  conditions,  upon  which 

'  such  licences  vrould  have  been  aranted,  have  been  pertbrmed  •,'-7 

'  and  also  aH  certificates,  which  shall  certify  that  the  archbishop  or 

'  bishop,  giving  such  certificates,  would  have  granted  licences  for 

'  the  periods  specified  in  such  certificates,  for  causes  of  a  temporary 

'  nature,  to  be  also  therein  specified,  and  whith  they  believe  did 

'  really  exist,  if  proper  application  had  been  mi\de;  and  that  the  con- 

'  ditions  have  been  performed  i—^hai)  be  deemed  to  be  good  and 

'  valid  licences^  as  if  only  granted  according  to  the  49  Geo.  3.  c,  B4.* 

By  the  4th  section  it  is  enacted,  '  That  it  shall  be  lawful  for  any 

'  person,  against  whom  any  adioiiv^all  have  been  brought,  beibre 

'the  6th, of  December  1813,  for  any  penal tv  incurred  utider  the 

'  43  Geo.  3.  c.  84,  and  to  whom  anv  such  licence  and  certificate 

'  shall  hav«  been  granted,  or  who  ^afl  have  notified  his  exemption 

'  before  the  1st  of  July  1814,  to  apply  to  the  court,  or  ajudee 

*  thereof,  if  the  court  be  not  sitting,  for  an  ofder  to  discontinue  sacn 

'  action,  upon  payment  of  the  costs  up  to  the  time  of  such  appli- 

'  'cation,   to  be  taxed  as  between  attorney  and  client;  and  such 

'  conn  or  judge  is  authorized,  upon  alfiaavit  of  the  granting  and 

'  registering  of  any  Such  licence  and  certificate,  or  of  the  noiifica* 

'  tion  of  any  exemption,  and  of  notice  thereof,  with  a  copy  of  the 

'licence,  3ec.  having  been  given  to  the  plaintiff,  to  make  such 

'  order  as  aforesaid ;  upon  the  making  of  wtiich  order,  and  on  pav- 

'  ment  of  costs,  such  action  shall  be  disconiinued  ^  and  ii  shall  oe 

'  lawful  for  the  plaintiff,  at  any  time  after  the  SOth  Juiy  1814,  till 

'  such  application  be  made,  to  proceed  in  such  action,  as  if  this  act 

-'  had  not  been  passed,  and  as  if  no  licence  or  certificate  had  been 

^l^ranlcdi  •!  notification  made;* 
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'  tlie  period  of  his  absence  from  that  benefice^  if  applica- 

<  tion  had  been  made  in  due  time  for  the  same;  on  ac' 
^  count  of  his  having  the  royal  donative  of  Lanbjdroc^  in 
'  the  county  of  Cornwall^  which  is  locally  situated  in  the 
'diocese  of  Exeter f"'^  his  actually  performing  the 

<  duties  of  that  parish  himself; — of  his  having  applied  for 

*  a  licence  from  the  bishop  of  Exeter  to  reside  at  Bedmin^ 

*  three  miles  distant  from  LaniyJroc,  there  being  no  par^ 
'  sonage-house  in  the  parish ; — and  of  his  having  the 
^v^uties  of  the  parish  of  Glyn^ton  regularly  and  properly 

*  performed^  during  his  absence*^ — ^The  question  was, 
whether  this  licence  to  reside  at  Bodmin  were^  or  were  not^ 
to  b^  considered  as  a  residence  at  Lanhydroc^  for  the  pur- 
pose of  excusing  hb  non-residence  at  Glymptofu 

Mr.  Serjf .  Copley  now  shewed  cause  against  the  rule. — 
The  object,  he  said,  of  stat.  54  Geo*  S.  c.  54,  was  to  pro- 
tect  parties  who  had  neglected  to  obtain  licences,  though 
previously  entitled  to  them :— The  bishop  might,  in  such 
case,  grant  a  certificate  with  a  retrospective  operation ; 
subj^t,  however,  to  the  provisions  of  the  43  G^  3.  c.  84; 
for  he  contended  that  the  certificate  must,  in  its  coi^ 
struction  and  form,  be  similar  tp  the  licence  granted 
under  the  last-mention^  act.  All^  therefore,  that  it  was 
necessary  for  him  to  shew  was,  that  the  ground  of  the  de-> 
fendant's  certificate  would  not  have  been  a  snfiicient  ex- 
emption under  the  43  Geo.  3.  In  the  19th  section  of  that 
act,  the  cases  were  enumerated,  in  which  the  bishop  was 
empowered  to  grant  licences ;  but  the  certificate  in  ques- 
tion could  not  be  said  to  fall  within  any  of  those  cases. 
By  the  20th  section,  the  bishop  was  also  authorized  to 
grant  licences  in  cases  which  were  not  enumerated  by 
the  19th  clause;  but  the  licence,  in  such  case,  must  be 
approved  of  by  the  archbishop,  which  was  not  theoise  in 
the  present  instance.  The  defendant  was  liable  to  pe> 
nahies  for  not  residing  on  his  living,  unless  he  resided  at 
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some  other ;  now,  in  fact,  he  resided  on  neither,  but  gave  1814. 

as  att  eiccuse  for  not  resiamg  on  one,  a  licence  not  to  re-       ^^r^"^ 

^  Wright 

side  on  the  other.    According  to  that,  a  man  might  have  v. 

twenty  livings,  and  a  licence  not  to  reside  upon  one,     "Amawic, 

would  be  an  excuse  for  not  residing  on  any  of  the  others. 

Soy  in  such  case,  though,  by  the  stamp  act,  it  would  be 

requisite  for  him  to  have  as  many  stamped  licences  as  he 

had  livings,  by  these  means,  one  licence  and  one  stamp 

would  be  sufficient.     He  should  say  nothing  at  present 

as  to  OddingtoTii  because  the  question  as  to  that  would  be 

decided,  in  a  great  measure,  by  the  decision  of  the  court 

zstoGlympton. 

Mr.  Serft.  Lens^  contrh^  observed  that  the  certificate  of 
the  bishop  of  Oxford  was  to  be  considered  with  re- 
ference to  the  licence  of  the  bishop  of  fixeter^  recited 
therein ;  which,  he  contended,  was  not  to  be  taken  as  a 
licence  to  be  absent  from  Lanhydroc,  but  only  as  sub- 
stituting for  that  parish,  the  place  whidi  was  most  con- 
venient for  the  residence  of  the  defendant.  The  de- 
fendant was  to  do  the  duty  of  Lanhydroc^  though  cor- 
porally residing  at  Bodrmn.  It  was  physically  impossible 
for  him  actually  to  reside  at  Lanhjdroci  but  he  contended 
that  this  was  a  residence  there,  sufficient  for  all  the  pur- 
poses of  the  act.  • 

Lord  Chief  Jiistice  Gibbs.^ — The  question  in  this  case 
is,  whether  the  bishop  of  Oxford  were  authorized  to 
grant  the  certificate  which  excuses  the  defendant's  resi- 
dence zt  Glympton,  without  the  confirmation  of  the  arch- 
bishop ;  and  that  depends  on  the  question,  whether  the 
residence  of  the  defendant  at  Bodmin^  which  certainly  is 
made  an  excuse,  by  the  licence,  for  his  non-residence  at 
LanbydroCf  be  equivalent  to  a  residence  at  the  latter  place^ 
and  so  puts  him  in  the  same  situation^  as  if  he  had  been 
corporally  resident  at  Lanhjdroc.  To  decide  this  ques- 
tion^  we  inyst  look  ta  the  12th  section  of  43  Gio.  3.  r,  84  * 
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That  section  subjects  the  incumbent  tp  the  penaldcs  im* 

posed  iherebjf  if  he  do  not  reside  on  hb  living*  or  oa 

some  other,  of  which  he  may  be  poskessed*    Now,  in  the 

present  case,  the  defendant  does  not  rcsidi^  at  G/fmfi^j 

frimd/acup  therefore,  he  is  liable  fo  the  penalties  of  the 

act ;  and  he  can  only  be  excused  from  those  penalties^  by 

shewing  that  he  is  readent  on  some  pdier  Kving*    He 

contends  that,  thotkgh  he  be  not  actually  resident  ztLsn^ 

hydrocp  yet  the  bishop  Having  permittcid  him  to  reside  at 

]$odminf  that  permission  excuses  him  not  only  from  a  re< 

aidence  at  Lanhydroc^  but  also  at  every  other  liviag»  of 

which  he  may  be  possessed.   That  proposition,  however, 

is  not  true  to  its  full  extent : — A^  far  as  he  can  be  catted 

upon  to  reside  at  LatAjdrocyit  b  sufficient,  but  no  fiirdier; 

and  if  he  were  desirous  to  excuse  himself  for  not  residiiig 

at  another  living,  he  should  have  resorted  to  the  method 

prescribed  by  the  act  \  that  is,  he  should  have  obtained 

a  licence  for  absence,  from  that  living.    Thi&he  has  not 

done ;  I  am  therefore  of  opinion  that  he  is  not  excused. 

The  rest  of  the  court  concurred. 

Rule  discharged. 


Friday, 
Not.  2«. 

Where  a  licence 
fof  non-residcoce 
has  been  obtain- 
cdy  t>revioiuly 
to  the  I4th  Jn/y 
1814»  pursuant  to 
54  Geo.  3.  c.  54, 
>ut  the  allow* 
ance  by  the  arch- 
biiAiop.  required 
by  43  Gep,  3.  e. 
84.  8,  to,  is  note 
oblained  till  after 
that  period  I— 'the 
gnatad. 


WRIGHT  V.   LAHBj  clerk. 

This  was  also  an  action  for  non-residencei  the  deliendaat 
being  possessed  of  the  rectory  of  Chanuekany  in  the  dio- 
cese of  Peierhorough^  and  the  vicarage  of  Bmnhajj  in  the 
diocese  of  Oxfrrd.  With  respect  to  Charweltm^  die  de- 
fendant had  obtained  a  certificate  from  the  bishop  of 
Pittrhrougbi  dated  the  10th  of  June  1814,  sanctioning 
his  absence  from  that  benefioe»  '  on  account  of  there 
'  ^  being  no  house  of  re^ence  thereon,  and  of  his  serving 

licence,  whea  ratified,  is  valid  from  the  time  wbeo^  it  was  ori^oally 
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^  the  cure.'    As  to  Banhurfy  the  bishop  of  Oxford  had  1814* 

also  grantecf  him  a  certificate»  dated  the  2Sd  of  June     '  J^''^^ 
18]  4| '  on  account  of  hi.s  having  the  Benefice  of  Cbar^vel-  v. 

•  l9H;-^f  his  residing  ,at  Davtnttj^  within  four  miles  of         Lawi. 
'  the  same,  by  a  licence  of  his  diocesan ; — and  x)f  his  per- 
'  forming,  himse|f,  the  duty  of  Cbammhm!    The  de* 
fendant,  in  July  last>  applied  to  Mr.  Justice  Heathy  under 
the  4th  section  of  5^  Geo.  3.  r.  54(tf);  for  an  order  to 
discontinue  this  action,  by  virtue  of  these  licences  j  when 
it  was  objected  on  the  part  of  thc^  plaintiff  that,  as  to 
Banhry,  the  bishop  of  Oxford  had  no  authority  to  grant 
a  tfcence  for  non-residence  on  that  living,  without  the 
confirmation  of  the  archbbhop ;  the  cause  alleged  in  that 
licence  not  being  one  of  those  enumerated  in  the  19th 
sectioii  oi^  43  Geo.  3.  c.  84  (*) : — And  the  learned  judge, 
considering  the  objection  to  be  well  founded,  refused  the 
application  (r).   The  de£endant  afterwards  applied  to  the 
archbishop,  who  ratified  the  licence  on  the  8th  of  N^ 
vimien* 

Mr.  Serjt«  Blosset,  ^accordingly,  on  a  former,  day  in  this 
term,  obtained  a  rule  to  shew  cause  why  the  action  should 
not  be  discontinued,  on  payment  of  costs.  /  •  ' 

Mr.  Serj  t.  Copley  now  shewed  cause.    The  question, 

he  said,  was,  whether  the  certificate,  as  to  Banhury^  could 

be  considered  as  a  good  and  valid  licence,  on  or  before  the 

1st  <!f  July  1814,  which  was  the  time  limited  by  thtf 

54  Geo,  III.  r.  54.    It  was  true  that  a  licence  had  been 

granted  by  the  bishop,  antecedently  to  that  period ;  but 

that  was  ineflectual,  unle^  ratified  by  the  archbishop* 

Now  the  licence  did  not  receive  the  confirmation  of  the 

archbishop,  till  long  after  that  time.     It  was  impossible, 

he  said,  to  illustrate  this  case  by  any  example ;— it  was 


(a)  Fid.  ante,  p.  369,  note  (a).— (J)  Ante,  368,  note  (a), 
(c)  .See  the  last  caie. 
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sufficient  to  look  at  the  concluding  words  of  the  20th 
section  of  43  Geo.  III.  c.  84.  '  And  no  such  licence  shall 
*  be  good^  unless  so  allowed  by  such  archbishop/ 

Mr^  Seijt.  Blassety  cmtrif  contended  that  the  licencei 
when  ratified  by  the  archbishop^  had  a  retrospective 
operation  to  the  time  when  it  was  originally  grantedi* 
and  was  therefore  valid  from  that  time.  By  stat^ 
43  Geo.  III.  c.  84^  the  bishop  was  empowered^  in  the  first 
instance,  to  grant  his  licence; — ^when  he  had  so  exer- 
cised his  authority)  the  archbishop  was  to  enquire  into 
the  circumstances  of  the  case^  and  was  to  allow  or  dis- 
allow such  licence  at  his  discretion : — ^The  word  SsoHoWf 
he  said)  supposed  a  pre-existence  of  the  licence.  The 
licence  was  to  be  invalid,  unless  so  allowed ;  not  until  it 
was  so  allowed  \  it  was,  therefore,  a  condition  subsequent. 
So,  in  the  case  of  the  enrolment  of  a  bargain,  the  bargain 
was  void  fr#/#/i  enrolled,  not  till  it  was  enrolled.  AU 
that  was  required  by  the  54  Geo%  III.  c,  54,  had  been 
done,  for  that  act  took  no  notice  of  the  confirmation  hf 
the  archbishop.  It  was  only  neces*sary  to  satisfy  the 
court  that,  by  this  matter  ex  post  facio^  authority  had 
been  given  to  a  licence  which  was  granted  before  the  1st 
oijulj  1814.  When  the  application  was  made  to  Mr. 
Justice  Heathy  the  licence  had  not  been  submitted  to  the 
archbishop;  therefore,  r^s  existentibus^  it  was  not  a 
valid  licence : — but  after  it  had  been  submitted  to  the 
archbishop,  and  had  received  his  sanction,  it  was  valid  sk 
initio  i  otherwise^  it  would  be  a  licence  granted  entirely 
by  the  archbishop.  Surely  the  archbidiop  must  have 
some  time  allowed  him  for  making  his  enquiries;  and  if 
a  defendant,  during  that  time»  were  to  be  constantly  sub- 
ject to  an  action  for  non-residence»  he  would  be  placed 
in  a  degree  of  peril,  which  never  could  have  been  in- 
tended by  the  legislature.  The  43  Geo.  III.  c.  84,  was  a 
penal  act,  and  ought  not  to  be  construed  strictly. 
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LorJChief  JiisticeGiBBS. — The  object  of  the  54Geo.UL         3814^ 
r.  54j  was  to  relieve  from  t)ie  penalties  of  non«residence, 


those  clergymen  who  were  entitled  to  an  excuse  for  such  ,. 

Bon-residencei  and  who  might  have  obtained  dispensa-  Lamb. 
tions  for  such  penalties^  if  they  had  pursued  the  course 
directed  by  the  legislature ; — that  is,  provided^  within  a 
certain  time»  they  had  procured  licences  from  the  bishop^ 
with  certificates  added  to  such  licences,  stating  that  the 
t)i$hop  would  have  granted  such  dispensations,  if  applica- 
tions had  been  made  to  him  for  that  purpose ;  which,  if 
granted,  wouM  have  furnished  them  vrith  a  legal  defence.  ' 

It  is  objected,'  in  the  present  case,  that  the  licence  has 
not  been  rendered  effectual  by  something  which  is  re-, 
quired  by  the  act  to  give  it  validity ; — that  the  mere 
licence  of  the  bishop  is  not  sufficient,  unless  ijt  be  con-- 
firmed  by  the  archbishop*  within  the  time  limited  by  the 
act.  To  decide  this  question,  we  must  consider  the  con- 
struction of  the  act;  and  if  that  only  require  the  licence 
to  be  obtained  within  the  limited  time,  and  to  be  afters 
wards  confirmed  by  the  archbishop,  the  licence  in  the 
present  case  is  sufficient.  The  54  Geo,  Ul^.  54,  speaks 
only  of  the  licence  or  certificate,  and  of  the  time  within 
which  they  are  to  be  obtained ;  it  limits  no  time  to  any 
lurther  proceedings.  Ify  then,  the  licence  have  been 
obtained  in  time,  though  theallowance  by  the  archbishop 
were  not  procured  till  a  later  period,  that  is  sufficient. 
If  the  allowance  had  never  been  procured,  the  de* 
fendant  could  never  hav£  availed  himself  of  the  licence. 
When,  therefore, the  appHcation  was  m^de  to  my  brother 
Heathy  he  was  quite  right  in.rejecting  it,  because  the  al- 
lowance had  not  then  been  obtained.  Now,  however,  it 
has  been  obtained  \  and  therefore,  all  that  is  reqiure^  to 
be  done9  has  been  done. 
The  rest  of  the  court  conqvirred. 

Rule  absolute* 
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Saturday,  LUZALETTI  If.  POWELL.  / 

Oil  moving  foe  Thb  SoIicUor^Gemral^  on  a  former  day,  moved  for  a  rule 

a  rule  nm  tp  ^      ^*  ^^  compel  the  plaintiff  in  t|iis  action,  and  in  another 

compel  the  plam-  /  ^       ^  ^  .      ^ 

tiff  to  give  sectt-   between  the  sapie  parties,  to  give  security  for  costs,  on 

SeJl^mli?^  the  ground  that  he  had  left  this  country,  and  was  gone 

state  in  what       to  reside  in  Sfwn^  and  that  his  attorney,  on  being  ap- 

in^are'^S?*  ^^  ^^  Tthi»eA  to  give  any  security  (a).    He  was  not 

oourt  will  not .     prepared  to  say  in  what  stage  of  the  proceedings  the 

mW»  in  a  cause     causes  then  stood,  conceiving  it  to  be  sufficient  to  shew 

ID  which  inter-    ij^^t,  when  cause  should  be  shewn  against  his  rule.   The 

locutoryjudg-  ,    u    ,       ^ 

ment  has  been     court,  however,  held  that  it  was  necessary  to  state  it  on 

%"*^ent"hls^'  making  the  motion,  which  the  SolicHvr-Girurid,  accord- 
been  set  aside,  ingly,  now  did;  when  it  appeared  that  interlocutory  judg- 
ment had  been  signed  in  one  of  the  actions,  but  that,  in 
the  other,  the  defendant  had  not  pleaded.  With  respect 
.  to  the  first,  he  admitted  that^the  court  could  not  make 
the  rule  absolute,  pending  the  judgment;  but  his  reason 
for  making  the  motion  now  was,  that  the  other  side 
might  not  allege  that  the  application  had  not  been  made 
soon  enough. 

Xiord  Chief  Justice-  Gibbs. — ^The  court  cannot  even 
grant  a  rule  nisiy  unless  the  judgment  be  set  aside.  This 
IS  the  same  as  if  the  motion  'were  made  in  a  cause  which 
4oes  not  exist. 

Pir  Cirmiis— Rule  refused,  as  to  the  action  m 
which  interlocutory  judgment  had  been 
signed.  As  to  that  in  which  no  plea  had 
been  pleaded,  a  rule  nisi  was  granted. 

<a)  Where  the  defendant  is  entitled  to  demand  security  foe  coats, 
he  should  first  apply  for  it  to  the  plalntiflT^s  attorney ;  S  5wi/V$ 
Rep.  661 J  and  if  the  motion  be  not  made  till  ifter  notice  of  trial, 
Uie  ^ri  of  K.  B-  will  require  an  affidavit  that  such  applicatioa 
!S*.J^,?  "*^*^  otherwise,  not-rrA.  E.  47  Qto.  III.  JT.  Bw— 
fkWs  Prac.  533, 5th  edition. 
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EDWARDS  V.  HODDIMG.  '  Nw^J' 

TbI8  was  an  action  for  moneys  had  and  received^  and     Anauctioncer, 
wat  brought  to  recover  back  the  sum  of  <£lOOO,  which  if^ dljiLu on*^ 

bad  been  paid  by  the  plaintiffl  as  a  deposit  on  the  pur*  the  sale  of  an 
•  -  ettateb^aucUoa. 

chase  o£  an  estate  in  the  county  of  fTilts*    The  de-  knowiu^tbat 

iendant  acted  as  attorney  and  auctioneer  for  the  vetidors  ^^^  *•  *  ^^^^ 
'  m  the  vendors 

of  the  estate  in  question,  which  was  knocked  down  to  title,  U  answer* 

the  pUuntiff  at  a  public  auctioi,  on  the  8th  of  Mardt  cSLlTfS  dSTdi- 

1813  I  one  of  the  conditions  of  sale  being,  that  abstracts  posit,  though  he 

of  the  title  should  be  delivered  within  one  month  from  the  jt  ^^^  uTthe 

day  of  the  sale.  This  condition  not  being  complied  with,  ^^^r- 

the  plaintiff's  attorney,  after  frequent  correspondence  heisi^ere 

with  the  defendant  on  the  subject,  at  length  wrote  to  stakeholder,  and 
1.  ,  ^  >^      *     ^    /      ^  ..  .«.         ««       nottobccon- 

him  on  the  fllstof  March  1814,  as  follows : — ^<8u-;-^FQr  sidered  as  agent 

« want  of  a  title,  you  will  please  to  return  our  client  his  de*  a^^^^iJ^^J^f  • 
*  posit-inoney  with  intoresfe.*<^The  defendant,  on  the  SSd  liable,  at  all 
of  MarA^  answered  this  demand,  by  stating  that  he  was  ^n^j* J^^^ 
directed  by  the  vendors  to  inform  the  plaintiff  that  they  ptetcd. 
were  proceeding. with  the  title  to  the  estate,  and  that 
they  wondd  not  consent  eidMr  to  retvni  the  deposit,  or 
to  let  the  phdntiff  off  his  purchase*     At  the  trial  of  the 
cause,,  before  Mr.  Justice  Dmnpiitf  at  the  hst  assizes  at 
SaHiturf,  it  was  contended,  on  the  part  of  the  defendant, 
^thaC  ih0  action  was   not  evstoinaUe  agamst  hkn,  as 
auaieneer,  biteause  he  haii  paid  tlie  money  over  to  hn 
principals,  as  appesved  by  his  answer  to  the  plaintiff's 
lesser.   The  learned!  jud{^,h^ever,  was  of  opinion  that 
the  plaintiff  was  entitled  txrbfed:  off  the  contract,  and 
that  the  defendant  shonU  ilot^have  paid  over  the  money, 
knowing,  as  he  must  have  kno^ro,  having  acted  as  at- 
torney as  well  as  auictidneer  for  the  vendors,  that  the 


EoWASOf 
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1814.  latter  were  unable  to  make  a  good  title  to  the  estate. 

The  jury,  accordingly,  found  a  verdict  for  the  plaintiff. 
Mr.  Serjt.  Lens^  on  a  former  day  in  this  term,  moved 
DoDDiNG.  ti^at  this  verdict  should  be  s^t  aside,  and  a  new  trial 
granted.  He  contended  that  this  action  could  only  be 
supported,  on  the  ground  that  the  ihoney  was  remaining 
in  the  agent's  hands,  and  that  hi;  had  received  notice 
not  to  pay  it  over.  He  cited  Lady  Windsor* s  case(tf), 
which  was  an  action  for  money  had  and  received,  and 
was  brought  to  recover  certain  sums  nfhich  the  defend* 
ant,  as  receiver  of  Lady  Windsot^s  rents,  had  received 
from  the  plaintiff,  and  which  the  plaintiff  conceived  she 
was  not  entitled  to.  The  court  held,  that  the  action 
should  have  been  brought  against  Lady  Windsor  hersslf, 
and  not  against  her  agent ;  and  Lord  Mansfield  said  that, 
where  payments  werie  made  to  a  hmnm  agents  the  action 
should  be  against  the  principal,  except  in  special  cases  ^ 
as  under  notice,  or  nuddfide.  The  present  case,  he  said, 
did  Tioi  fall  within  either  of  the  exceptions  made  by  Lord 
MansfieUy  because  the  money  had  been  paid  oyer  before 
notice.  [Lord  Chief  Justice  Giibs. r^The  person  to  whom 
the  jdaintiff  would  first  apply^  was  the  auctioneer: — 
Now  hi$  answer  certainly  leaves  it  doubtful  whether  the 
money  had  been  paid  over  or  not.]  If  there  were  any 
doubt,  the  strict  law,  he  said,  ought  to  prevail.  In  the 
case  of  BuUer  v.  Harrison  {t),  which  was  not,  however, 
exactly  in  point,  Lord  Mansfield  stated  the  law  to  be  dear 
that,  if  an  agent  paid  over  money  which  had^been  paid 
to  him  by  mistake,  he  had  done  no  wrong,  and  the  phin" 
tiff  must  call  upon  the  principal*  This  was  a  recognitioQ 
of  the  doctrine  for  which  he  was  contending,  though 
^applied  to  another  instance.  [Lord  Chief  Justice  GiUs.— 


(«)  4  Bur.  jg84.--^(i)  Coicp.  6(55. 
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No  doobti  that  principle  is  correct  in  the  case  of  a  com*  .  18H. 
mon  agent,  but  has  it  ever  been  decided  that  an  auc-  „  ^^^^^ 
tiodeeris  at  liberty  to  pay  over  the  money  immediately?  v. 

It  is  not  paid  to  him  for  the  use  of  the  principal,  but  it  is  Hodding. 
placed  in  his  hands  as  a  deposit,  to  be  paid  over,  when 
his  principal  ^all  have  ma'3e  out  a  good  title.  What 
situation  tvould  the  purchaser  be  in,  if  this  were  other- 
wise ?  He  goes  to  the  auctioneer,  as  to  a  solvent  person, 
often  without  knowing  who  is  the  vendor,  on  the  faith 
that  a  good  title  will  be  made ;  and  if  the  auctioneer 
might  pay  over  the  deposit  immediately,  great  fraud  would 
be  practised.]  An  auctioneer,  he  contended,  was  agent 
for  both  parties,  though  in  different  capacities.  [Lord 
Chief  Justice  GMs. — H^  is  rather  in  the  nature- of  a 
stakeholder.  If  I  send  my  servant  to  transact  business 
for  me,  he  does  not  become  the  agent  of  the  other  party. 
Indeed  I  think  that  calling  the  auctioneer  the  agent  of 
both  parties  is  begging  the  question.]  A  rule^  mii  was 
however  granted,  and  on  this  day, 

Mr.  Serjt.  Best  shewed  cause  against  it.  There  was  no 
doubt,  he  said,  as  to  the  plaintiff''s  right  to  recover  back 
the  deposit ;  the  only  question  was,  whether  the  action 
had  been  properly  brought  against  the  auctioneer.  The 
plaintiff  would  have  had  great  difficulty  to  support  his 
action  against  any  other  person.  The  defendant,  b^ing 
the  attorney  for  the  vendors,  must  have  known  of  the 
defects  in  their  title,  and  it  was  at  least,  therefore,  ex- 
tremely imprudent  to  pay  over  the  deposit,  with  the 
knowledge  that  such  defects  exbted*  It  might  {airly  be 
presumed,  from  the  defendant's  letter,  that  the  money 
was  still  in  his  hands  *,  for  if  he  had  paid  it  over,  he 
ought  to  have  informed  the  plaintiff  to  whom  he  had  so 
paid  it,  in  order  that  the  action  might  have  been  brought 
against  him.     He  cited  Burrcugh  v.  Skinner  ( a) j  where 

(«)  b  Bur.  2639. 
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1814.         the  defendanti  as  au^tioneeri  had  sold  to  the  plaintiff  ai 
P  ^"^  interest  in  land,  for  which  the  plaintiff  paid  him  a  d^ 

V.  posit  of  £50 ;  but  on  an  objection  to  the  title^  the  plain* 

HoDoiHG.  jjflp  d^iined  going  on  with  the  contract,  and  demanded 
back  the  deposit.  The  auctioneer  refused  to  refund  it| 
but  on  an  action  being  brought,  paid  «£8  into  court 
The  plaintiff  obtained  a  verdict,  airti  on  cause  bdog 
shewn  against  the  defendant's  rule  for  a  new  trial,  the 
court  were  clear  that  the  action  lay  against  the  auctioneer. 
The  money  did  not  appear,  in  that  case,  to  have  been 
paid  over ;  but  if  it  had,  they  held  that  the  auctioneer 
was  .a  stakeholder,  a  mere  depositary  of  the  £BOt  and 
ought  not  to  have  parted  with  it,  till  the  sale  was  cxxn* 
pleted,  and  it  appeared,  to  whom  it  belonged.  .On  the 
authority  of  that  case,  therefore,  the  defendant  was  liap 
ble,  whether  he  had  paid  the  money  over^  or  not  ^— For 
he  had  no  right  to  pay  it  over,  till  he  could  do  so  with 
safety }  that  is,  till  he  knew  whether  a  good  title  coqU 
be  made  out.  Independently,  however,  of  this  authoritji 
it  would  be  a  most  injurious  principle,  that,  where  a  per- 
son  paid  money  to  an  auctioneer,  who  privately  paid 
it  oyer  to  his  principal,  the  auctioneer  shopld  not  be 
'  liable  (o  the  person  from  whom  he  received  it. 

Mr.  Serjt.  Ltm,  corOrd^  admitted  that  be  felt  the  f<»te 
of  the  case  cited  by  the  other  side }  but  it  was  nott  hi 
said,  exactly  in  point,  because  tbere,  the  demand  wv 
'  made  before  the  money  was  paid  over;  and  thougli  the 
court  held  that  the  auctioneer  was  GaUe,  whether  the 
money  were  paid  over  or  not,  yet  the  substan«;e  of  tktt 
case  would  be  unimpeacfaed,  though  the  court,  in  the 
fM'esent  instance,  should  decide  in  £iwour  of  the  defendant 
There  had  been  no  concealment  on  the  part  of  the  d^ 
fendant :  If  there  had,  or  if  he  had  wilfully  withheld  the 
money  from  the  plaintiff,  aJFter  notice  not  to  pay  it  to  anf 
other,  he  would  have  been  liable  ^  but  he  had  paid  it  over 
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ifl  pursuance  of  the  duty  of  his  trust, — This  was  a  question  is\4^ 

of  great  importance  to  auctioneers : — If  an  auctioneer  were       „  ''^^^^ 

ItDWAROS 

to  be  considered  as  ^stakeholder,  there  was  An  end  of  v. 

the  question  $  but  Ibe  still  insisted  that  he  was  the  agmt,      Hoooiwa. 
diverse  wtuHu^  of  both  parties. 

liord  Qiief  Justice  Gibbs. — ^The  only  question  in  this 
case  is,  whether  the  defendant  have  placed  himself  out 
of  the  r^ach  of  this  actioui  by  having  paid  over  the 
money  to*  his  principals. — ^It  is  not  ccmtetlded  that  the 
plaintiff  is  not  entitled  to  recover  back  his  deposit; 
but  the  defendant  insists  that,  having  paid  it  over  to  the 
^vendors',  and  having  received  no  notice  to  the  contrary^ 
he  is  Hot  answerable  for  it.  My  brother  JDaivipf^  thought 
otherwise  \  he  considered  that  the  defendant^  as  the  at- 
torney for  jthe  vendors,  must  have  been  aware  of  the  de- 
fect in  their  title,  and  should  not  have  paid  over  the 
money,  while  that  defect  existed }  and  therefore/ that  he 
was  liable.-— On  that  ground,  I  am  of  opinion  th^t  this 
action  may  be  maintained.  It  is  unnecessary,  (though  I 
am  by  no  means  prepared  to  say  that  the  doctrine  laid 
down  in  Burroughs  v.  Slunner  is  not  to  be  carried  to  its  ' 

farthest  extent)  to  consider  how  the  case  would  have 
stood,  if  the  defendant  had  not  known  of  the  defect  in 
the  title  ^r— For  he  was  clothed  in  the  twofold  character 
of  attorney  and  auctioneer.  It  is  quite  clear,  therefore, 
that  he  did  know  that  the  title  was  dispuuble,  at  least  in 
the  view  which  the  purchaser  had  of  it  \  and  it  is  equally 
clear  that,  having  that  knowledge,  he  ought  not  to  have 
paid  it  over.  The  money,  therefore,  was  paid  in  his 
own  wrong,  and  he  isf  consequently,  answerable  for  the 
return  of  it|  as  his  principal  would  have  been. 

Mr.  Justice  Hbatb. — I  am  ofthe  same  opinion.  There 
would  have  been  no  doubt  in  this  case,  if  notice  had 
been  given  to  the  defendant  not  to  pay  over  the  mmey;  - 
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Kdwards 

t;. 
*  HOB^DXHG. 


and  his  knowledge  of  the  defective  title  was  tantamount 
to  notice. 

Mr.  Justice  Ch A MBRS« — I  think  my  brother  i^^m^'s 
directions  were  perfectly  correct.  This  was  not  an  ab- 
solute, but  a  conditional  payment,  or  rather  a  deposit; 
and  should  not  have  been  paid  oyer  to  the  vendors,  till 
the  conditions  were  complie-.l  with.  The  defendant,  by 
paying  it  over  before,  has  made  himself^liable. 

Mr.  Justice  Dallas. — ^Without  saying  what  an  auc- 
tioneer ought  to  have  done  in  a  common  case,  I  am 
clearly  of  opinion,  confining  myself  to  the  present  case, 
that  the  defendant  ^  ought  not  to  have  paid  over  the 
deposit. 

Rule  discharged. 


'      Saturday, 
Nov.  26. 

Where  a  defeiid- 
ani  is  entitled  to 
treble  costs  by  a 
judge's  certifi- 
cate»  under  a  sta- 
tute, and  the 
judgment  is  en* 
terecl  up  for  tre- 
ble costs  gene" 
rally,  witnout 
stating  on  what 
ground  the  de- 
fendant is  enti- 
tled to  them  ;^ 
this  is  a  substan- 
tiaPdefect,  and 
the  court  %v  ill  not 
amend  the  judg- 
iWent  by  striking 
«ut  the  word 
••  tieble."       . 


DUNBAR   t;.   HITCHCOCK. 

This  -vrzs  an  action  for  an  assault  and  false  imprisonmenti 
and  vras  tried  at  the  sittings  after  Trinity  term  1813, 
virh^n  a  verdict  was  found  for  the  defendant ;  and  it  ap- 
pearinjT  that  this  was  a  case  within  the  mutiny  act^  the 
judge  certified  that  the  defendant  was  entitled  to  treble 
costs,  according  to  that  statute  (a).  In  Michaelmas  term 
following,  the  costs  were  t^ed  as  for  treble  costs,  and 
judgment  was  entered  up  for  the  same  upon  the  roll  gr- 

(a)  By  the  annual  mutiny  act,  {Sect.  \6%  of  stat.  4*^  Geo.  3.€, 
3S.)  it  18  enacted,  '  That  if  any  action,  ftc.  be  broi%t.t  aprnst 
'  an^  person,  for  any  act,  matter,  or  thing,  done  in  pursuance  qf 
'  this  act,  the  defenifant  may  plead  the  general  issue,  and  give  the 
'  sfiecial  matter  in  evidence ;— and  if  a  i-erdict  pass  for  the  ddcod- 
'  ant,  or  the  plaintiflf  be  nonsuited,  or  suffer  any  discootinu^ooe  of 
'  the  action,  the  judge  shall  allow  the  defendant  his  treble  costs, 
•&c/ 
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y,  without  Stating  how  they  were  recovered  under  1814. 

the  statute.    The  plaintiff  afterwards  brought  a  writ  of       ^^"^^ 
error  m  the  house  of  Lords,  assigning  for  error,  among  9. 

other  things, '  that  it  did  not  appear  by  the  said  judg-    Hitchcock. 
'  ment,  why  or  for  what  reason  it  W^  considered  by  the  n 

*  court  that  the  defendant  should  recover  the  said  sum, 
'  for  his  treble  costs  and  charges  by  him  in  that  behalf 
'  sustained,  according  to  the  form  of  the  statute  in  that 
'  ca^  made  and  provided,  by  the  said  court  adjudged.' — 
The  defendant  then  took  out  a  summons  before  Mr.  Justice 
Heathf  to  shew  cause  why  the  judgment  should  not  be 
amended ;  but  the  learned  judge  refused  the  application, 
on  the  ground  that  the  error  was  substance,  and  not  mis- 
prision* 

Mr.  Serjt.  Lem,  on  a  former  day  in  this  term,  having 
obtained  a  rule  nisi  to  strike  out  the  word  *  trM/  in  the 
judgment, 

Mr.  Serjt.  Peli  now  shewed  cause  against  it.  T^ere 
was  no  part  of  the  record,  he  said,  which  entitled  the  de- 
fendant to  treble  costs ;  the  question,  therefore,  simply 
was,  whether  this  were  a  mere  mistake  and  inadvertency 
6{  the  clerk,  which  the  court  would  amend,  by  virtue  of 
thestatutres  of  amendment  (a); — and  this,  he  said,  must 
depend  on  the  construction  of  those  statutes,  and  not  on 
any  general  decision  at  common  law ; — or  whether  this  "^ 
had  not  been  done  by  the  defendant  intentionally,  in 
order  to  entitle  him  to  his  treble  costs,  according  to  the 
certificate.  In  Tidd's  Precedents,  p.  393,  4th  edition, 
there  was  a  form  of  a  judgment  entitling  the  defendant, 
a  coiyunissioner  of  the  property  tax,  to  treble  costs,  which 
was  exactly  in  point.  'The  defendant  should  have  drawn 
up  his  judgment  according  to  that  form,  and  so  have  en- 


(a)  nd.  antt;  p,  l»0,  not«  (/ >. 
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titled  himself  to  treble  costs ;  instead  of  wluch^  hft^g 
made  this  gross  mistake,  he  now  wanted  to  waive  Us 
right  to  treble  costs.  But  when  a  party  applied  to  a  sch 
perior  court  to  amend  a  judgment,  which  was  not  amend- 
able by  the  roU|  it  was  necessary,  he  said,  that  that  appli- 
cation should  be  supported  by  a£Sdavit ;  though,  where 
the  enrol-  might  be  amraded  by  the  roll,  there  was  no  ne- 
cessity for  such  collateral  assistance.  If  the  court  should 
grant  this  "amendment,  it  would  be  an  encouragement  to 
mistakes  of  every  kind,  which  might  always  be  ^mended 
by  calling  them  misprisions*— 4n  Green  v.  Rennett{fl\  Mr. 
Justice  BuUer  made  an  express  distinction  between  amend- 
ing those  mistal^es  which  were  occasioned  by  the  aa  of 
the  parties,  and  those  which  were  occasioned  by  the  mis* 
take  of  the  clerk. 

Mr.  Serjt.  Lens^  contrite  insisted  that  this  was  merely  a 
misprision  which  the  court  would  allow  to  be  amended; 
and  that  amendment  would  obviate  the  necessity  of  an  ar- 
gument in  the  court  above.  The  defendant  had  the 
judge's  certificate,  and  there  was  no  necessity  that  the 
amount  of  the  costs  should  appear  at  all  on  the  record^ 
any  more  than  the  costs  of  a  special  jury,  or  costs  of  any 
other  description.  [Mr.  Justice  Heath. — Can  the  court 
award  treble  costs  in  any  action,  at  their  discretion?]— 
[Lord  Chief  Justice  GMs.-^Die  allegation  is  not  true  that 
these  are  the  costs  which  the  defendant  has  sustained  by 
this  action,  as  stated  in  the  judgment : — ^The  sun^ claimed 
(Consists  of  those  costs,  and  something  more.]  This,  he 
contended,  was  merely  a  mode  of  reckoning  the  costs, 
which,  in  fact,  were  what  the  statute  allowed  him  to 
claim.  The  case  would  have  been  very  difi^nt,  if  the 
defendant  had  attempted  to  take  them  without  the  au- 
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thority  of  thd  judge's  certificate.  [The  Clnef  Justice  en- 
quired wliat  was  to  goiKern  the  prodionotaiy  in  taxing 
double  or  treble  costs^  in  a  case  where  there  was  no  cer- 
tificate of  the  judge  ?  Mr.  Prothonotary  Ray  said  that  the 
same  proof  was  required,  as  would  Sitisfy  the  court,  if 
the  cause  were  before  them,  that  the  party  ws^  entitled 
to  them.]  Mr*  6erjt.  Lens  then  cited  Harper  v.  Carr  (a), 
to  shew  that  the  defendant  was  entitled  to  his  treble 
costS}  by  the  certificate  of  the  judge  alone,  without  any 
inteference  by  the  court }  and  Fmlay  v.  Seaton  {b)y  to 
skew  that  it  was  not  necessary  that  the  ground  on  w%ich 
he  was  entitled  to  them  should  appear  upon  the  record. 

Lord  Chief  Justice  GiBBS.-^But  those  cases  relate  to 
the  authority  o}r  which  the  costs  are  taxed,  and  not  to 
the  manner  in  which  they  are  to  appear  on  the  re* 
cord.  Under  the  impression  of  the  information  which 
we  have  at  present,  as  to  the  mode  of  drawing  up  the 
judgment,  I  am  of  opinion  that  thb  rule  cannot  be  made 
absolute.  In  the  case  of  a  common  judgment,  where  the 
defendant  succeeds  in  the  action,  the  judgment  i$i  that 
the  defendant  do  recover  against  the  plaintiflF  a  certain 
sum,  being  the  costs  incurred  by  him  in  defending  the 
aaion,  and  these  are  supposed  to  be  the  full  costs.  Where 
a  statute  gives  double  or  treble  costs,  it  gives,  in  fact,  a 
recompense  for  the  injury  which  the  defendant  has  sus- 
tained by  the  action,  consisting  of  the  costs  incurred  by 
the  defence,,  together  with  certain  aliquot  parts  of  those 
costs.  They  ought  not,  therefore,  to  be  stated  in  the 
common  form,  but  something  ought  to  be  added,  to  jus- 
tify the  recovery  of  them.  No  case  has  been  cited, 
^here  the  courts  have  held  double  or  treble  costs  to  have 
been  included  in  the  costs  given  by  the  judgment  ge- 
nerally for  the  defendant.    This,  therefore,  is  a  sub* 
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(a)  7  r.  H.  448.—:^)  I  Taun.  210. 
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Dunbar 

V, 

Hitchcock. 


stantial  defect^  and  cannot  be  considered  as  a  misprisioo 
of  the  clerk  i  and,  consequently,  the  court  cannot  or3er 
it  to  be  amended  as  such. 
The  rest  of  the  court  concurred* 

*  Rule  discharged. 


Monday^ 

Not.  28. 

Bait  by  affidavit 
rejected,  on  the 
ground  that  one 
of  them  was  de- 
scribed in  the 
noiice  of  justifi- 
cation as  A.  B. 
generally^  but  in 
tne  afflaavii  of 
justification  as 
4.  B.  the 
younger. 


— —  V.   MELLER. 

Mlp  Serjt.  BcsMquet  opposed  the  justification  of  the 
bail  in  this  case,  which  was  by  affidavit,  on  the  ground 
that  notice  had  been  given  that  J.  S.  would  justify ;  the 
affidavit  which  had  been  sent  up  from  the  country 
stated  that  J.  S.  the  younger  was 'worth  so  much.  By 
stating  him  in  the  notice'  generally,  the  plaintiff  would  be 
induced  to  sujppose  that  the  eider  person  was  intended  as 
one  of  the  bail,  and  he  might,  perhaps,  consider  Um  to 
be  sufficient. 

Mr.  Serjt.  Best  contended  that  the  plaintiff  should  have 
produced  an  affidavit  that  there  were  two  persons  of  the 
same  name- 
Lord  Chief  Justice  Gibbs. — ^The  defendant  has,  by  his 
affidavit,  confessed  that  there  are  two.  For,  by  desig- 
nating this  man  as  the  younger,  it  must  be  implied  that 
there  is  another  of  the  same  name ;  which  other  must  be 
the  person  intended  in  the  notice,  since,  in  the  notice,  be 
is  stated  generally. — Per  Curiam, 

Bail  rejected. 
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This  was  an  action  on  the  non-rendence  act,  43  Gea.  S.  Though  a  licence 

« -  y  V         •  «  .  •  -  .        for  non-resi* 

c.  84  (a)t  and  was  brought  to  recover  certam  penalties,  ^jence  do  not 

aUend  to  have  been  inomrad  in  the  .years  id  12  and  cover  the  whole 

**  '  of  the  period  for 

iBlS.  which  peoal  ties 

Mr.  Seijt.  Hepvopd,  on  a  fcrmet  day  in  this  tenn,  ob-  ^^[^^"1? '^^^^^ 

taned  a  ruki  founded  on  the  54  GiQ.  S.  c.  54  (A),  to  shew  there  be  not  suf- 

aose  why  the  action  should  not  be  discontinued,  on  the  ^^^y^^xQ  ^ 

ground  that  the  licence,  which  had  been  granted  by  the  snbj^t  the  in- 

bishop  to  the  defendant,  though  it  did  not  cover  the  whole  nalty,  the  court 

of  the  time  which  the  defendant  was  alleged  to  have  been  ^^'^  interfere  to 

"  ttay  the  proceed* 

absent  from  his  benefice;  yet  left  only  two  months  in  any  ingi.— The  suit. 

one  ycaiv  whidh  was  too  short  a  period  to  sustain  the  ac-  ^Y^^^'^^Ji^' 

tion«    A  licence  had  been  granted  on  the  1 6th  cflkva^*  licences  to  be 

ier  ISlSi  to  be  absent  from  that  time  till  the  1st  of  f^the  ut  Ju/y 

January  IS15.  on  account  of  the  unfitness  of  the  parsonage  ,1^  ^^*  ^^  "°^ 
»      .        .  ,  .-^  ....  ,         1       ^,    hmit  the  time 

houte,  with  a  certificate,  dated  and  registered  on  the  1 8th  within  which 

of  Naven^er  1814,  that  the  cause  of  action  existed,  and  ^T'S^tS.^  ^ 
that  a  licence  would  have  been  granted,  if  application  Semhle,  that  a 
had  been  made,  from  tlie  «lst  •(  Feimary  1812,  to  the  3'a£?he^sr 
16th  of  NovenAer  1813;  so  that  the  only  part  of  the  ^^^y  I8i4»can. 
time,  during  which  the  plaintiflF claimed  penalties,  and  the  bar  to  tiie  action ; 
defendant  remained  unprotected  by  the  licence,  was  firom  ^"^ »  only  ayail- 
the  1st  of  January  to  the  2ist  otFebrmary  1812*  tion  to  thecourt 

Mr.  Serjt.  Qfley  now  shewed  cause  against  the  rule,  ^^l^  ^"^ 
He  made  a  prdiminary  objection,  that,  though  the  Ucence 
was  obtained  previously  to  the  Ist  of  July  1814,  the  cer- 
tificate, which  was  to  give  the  licence  a  retrospective  opera* 
tion,  wae  not  granted  till  the  18th  of  N^vemiir  following ; 


(a)  See  that  act  recited,  unU  p.  368,  note  (a)  .<——(&)  Antt  36g, 
note  (a). 
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p  1814.  and  therefore,  that  the  case  did  not.  fidl  within  the 

i  ^p^  54  Gio.  S,  which,  he  contended,  limited  the  certificate,  as 

9.  well  as  the  licence.    The  c^rtific^t^,  he  said,  was  all  that 

I  Katt.         ^q  bishop,  in  the  present  instance,   had  to  connder, 

as  eaicusiag  the  defieadaai's  absence,  daring  the  penod 
for  which  it  was  graattdi   and  thmEoKf  ifc  was  tot 

'  like  the  case  of  the  coaBroKikioD  or  aHowanee  bf  As 

archbishop,  which,  as  the  court  had  lately  dedded^wai 
wM  lindsed  bjr  the  54  GoL  a  (a)»    As  to  Ae  9dMr  qoes- 

I  tao%  whatber  thecoart  mnild  discostiaiie  the  action,  on 

the  gfound  that  there  was  not  saiEdent  time  left  i»co« 

k  veoed-by  thel^enceto  entitite  tba  ptaindffto  apenahy; 

I  he  said  the^  wase  not  then  trjpotig^  whether  the  pWntif 

ware  entitkd  to  any  penalties  i  but  wlutker  tke  court 
ifoaldintesfiBre^  in  this  instanc^^  to  stop  the  ps^soeediap. 
He  wouUasaame  that  tibe  deftndant  had  a  licanoafi9r att 
bat  two  months,  whidt  he  xad^  phad  in  bar  to^theac- 
tion.    [Lord  C.  J.  GMt.-^  that  so.?  Would  the  dt- 
Setndant  b&  abk  to  aaaSL  himself  at  the  trial^of  a  licMeeor 
certificate  gcutadsobseqaendf  to  the  t4tb«f  Jbi/f,181:4^ 
aaheaij#itintdiecase<rfa.aotificatifa  pf  exem^^ 
previondj to  t)u^  tiaie?    The  54  Gm.  9.  iiixan  the de- 
finidant>  when  he  has  obtsamd  thia  retmspectiae  car- 
tificate,  to  apply  to  the  eourt  to  stay  the  pnoceedings,  but 
kdoeaaotaaytha^hecaniUEailhwaBlfe£itJyjAtt.]  That, 
Mr.  Setjt.  C^iiy  said,  was  an  iai|K»lBat  pointy  and  de- 
pended on  the  qaestioB,.  wltathca  a  liqeaMe^  with  the  re- 
troepecdvecertificate,  were  tolnve^aactlythe^uiieopen- 
tton,  as.a  lioeace  granted  peevioudy  to  the:  14tk  of  J»^' 
If  it  werei  it  mighf  be  {deadcftl  in  bartotheacMMi.  Frxb 
tlutfirtt  aeefeioa.Q£  the  St^,Gm.  a,  it  mighty  perhaps,  be 
luppoacd  diet  such  waa  the  imeataon  of  the  act  ;-«i»taut  t^ 
warda  the.emLaf  th&  ^th. section,. it waa  said.*  that  it 


(a)  See  fffightv.  Lamb,  ante  p.  372. 
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*  should  be  k^ul  tat  flie  plaintiff  to  proceed,  until  appli*  iil4. 

*  cat  toll  Adute  be  made,  as  if  the  act  had  not  pastof,  aAd  ,^Jr^  - 

*  no  licence,  Sec,  had  bieeti  granted.*    Now  it  #ould  be  t. 
^5te  nugatory  t6  tet  the  pfaintiif  proceed.  If'  the  licence  ^^*' 
and  certificate  mig&t  be  put  upon  the  record,  and  pfeadecf 

in  bar;  and  oti  the  other  hand,  it  Tv'dnid  be  absurd  ftft 

tire  defendant  tfo  apply  to  the  court,  on  payment  of  cofets, 

if  he  could  set  thi$  up  a3  a  defence,  and  so  leave  the  phin^ 

tilf  to  pTbceed  it  his  pdrit-^lvith  regard;  hot^ever,  to  the 

present  appiieatidfU,  he  contended  that  flie  rule  could  not 

be  made  abfsbtute  on  the  ground  otl  Which  it  had  beeti 

mottd ;  fci»  the  licence,  at  all  events,  was  lior  answer  to 

two  mOnAs  of  the  timte.    If  the  pfemtifF  had  broUgW 

hk  sTctidn  for  tw<i  months  only,  the  declaration  would* 

hai^e  Been  bad,  and  the  defendant  might  hav^  demurred ; 

bat  he  cduld  not  ap^^y  to  the  court  to  interfere  in  this 

^mmary  way :— The  plaintiff  might  proceed  atf  his  peifl. 

[Lord  CI  J.  Cfitis. — -Then  we  will  slay  yodr  proceedings, 

a^  to  m  but  two  months.    If  the  licence  ovetreach  s& 

much  as  to  leave  the  plaintiff  without  a  cause  of  actbi^y 

the  coVLtt  xhay  certainly  interfere.] 

Mr.  Sexjt.  HepMd^  iit  atisWear  to  th^  preliminary  ob- 
jection iWade  by  the  other  side,  observed  that  dlefe 
were  only  two  places  in  the  54  Gett.  S,  in  which  the 
limit&fion   of  the   ist  of*  ^aly  181 4  was  mentioned}' 
— one  Wad  ift  the  first  section,  and  related  otily  to  the 
granting    of*  the  licences;  the?  other  was  in  th^  fdilrtH 
sectfdn,  as  to  the  time  trtien  the  notifications  of  exempt 
tion  Were  to  he  registered.    It  was  clear,  he  said,  that  thef 
certificatie  was^not  to  be  cotemporaneous  with  the  licence, 
becatlse  the  bishop  was  to  certify  upon  licences,  which 
have  ban  granted  before  the  1st  o(  Juty  1814.    Hie  rea;- 
son  was^  that  a  person,  having  obtained  a  licence  pre- 
viously to  that  time,  and  wishing  to  have  it  continued, 
might  have  this  certificate  with  a  retrospective  operation. 

B  £  2 
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It  appeared  that  the  legislature  meant  to  give  a  per- 
manency to  the  provisions  of  the  43  Geo,  3.  c.  84,  and  to 
allow  the  bishop  to  grant  these  retrospective  licences  a 
any  time.  The  plaintiff,  he  said,  was  calling  upon  the 
court  to  put  the  same  construction  upon  a  remedial  act,  as 
upon  one  in  which  they  were  tied  down  to  the  strict 
letter.-^He  was  stopped  by  the  court  from  arguing  as  to 
the  two  months* — With  regard  to  the  question,  whedier 
the  defendant  might  avail  himself  of  this  licence  and 
oertificate  at  the  trial,  it  was  not  necessary,  he  8aid,for 
him  to  discuss  that  point  on  the  present  occasion. 

Lord  Chief  Justice  GiBBSh— The  slat.  54  Gio.  3  is 
not  very  accurately  worded,  but  I  think  that  the  limita- 
tion of  the  1st  of  July  1814  can  only  apply  to  the  licences, 
and  not  to  the  certificates.   The  drcumstance  of  the  cer- 
tificate being  granted  by  the  same  person  as  the  licence, 
occasioned  me,  at  first,  some  doub(;  but  the  act  speaia 
not  cmly  of  licences  granted  before  the  1st  of  Jufyf  but 
of  those  which  were  granted  before  the  act ;  ^  all  licences 
*  which  shall  have  been  granted,  or  which  sbaU  be  granted 
^  <m  or  before  the  1st  of  Julf  1814,  on  which  the  Ushop 
*,  shaU  certify  j'  not  on  which  he  stall  have  certified  before 
the  ist  otjulj.  It  is  evident,  therefore,  that  licences  grant- 
ed before  the  1st  of  July  1814  are  put  on  the  same  foot- 
ing as  those  which  were  granted  before  the  act  passed ;  and 
that  there  is  no  restriction  as  to  the  certificates.  My  brother 
CopUj  verj  properly  relied  on  the  words  of  the  4th  sec- 
tion, and  certainly,  if  they  were  applicable  to  the  licences, 
they  would  also  be  applicable  to  the  certificates ;  but  if 
we  look  at  the  words  immediately  preceding  the  1st  ofjmlj 
1814,  we  shall  see  that  that  limitation  is  only  applicable 
to  the  notification  of  exemption ;  and  if  the  legislature  did 
not  originally  intend  the  certificates  to  be  so  limited,  the 
court  will  not  permit  it  to  be  done  by  a  side  wind. — It  is 
an  important  question,  whether  a  certificate,  granted  after 


IM  THE  firrr-VlFTH  fSAR  09  GEO.  III.  39 1 

• 

the  lit  of  Julfy  may  be  pleaded  in  bar  to  die  action.  If  1 814. 
it  might,  it  would  be  a  strong  reason  ibr  requiring  the  Wynk 
certificate  aft -well  as  the  licence  to  be  granted  before  that  v. 

time;  bepuise,  otherwise,  the  defendant  might  lead  the 
pkintiff  to  suppose  that  he  had  no  defence,  and  obtain  ihis 
certificatethe  day  he/fore  the  trial,  and  so  get  all  his  costs ; 
whereas  the  courts  when  application  is  made  to  them  to 
discontinue  the  action,  will  take  care  that  the  defend- 
ant shall  not  take  this  unfair  advantage.  I  do  not  think, 
therefore,  that  the  legislature  intended  that  these  cer« 
tificates  should  be  pleaded  in  bar  to  the  action.  ^ 

Mr.  Justice  Heath. — ^I  am  of  the  same  opinion  as  to  the 
Umitatioo  of  the  1st  of  July.  The  grammatical  con« 
struction  is  with  the  defendant.  According  to  my  brother 
Coplefs  argument,  the  passage  in  the  4th  section  of  the 
^4  Gio.  3,  '  cr  who  shall  have  notified  his  exemption 
*  before  the  1st  of  Jafy/  should  have  been  in  the  copu- 
lative, instead  of  the  disjunctive  ;-^it  should  have  been 
iiffi/ instead  of  ^. 

Mr.  Justice  Ch4mbiib.— The  defendant  has  till  the  Ist 
of  yufy  to  obtain  his  licence ;  suppose  it  be  not  obtained 
till  the  last  moment,  how  would  the  bishop  be  aUe  to 
amend  it  by  the  cerdficate,  which  is  the  very  object  of 
the  certificated  That  alone  woidd  decide  the  point  :~ 
The  certificate  would  be  useless,  if  it  were  limited  as  to 

time, 
Jifr.  Justice  Dallas  concurred. 

Rule  absolute. 


SBtAnSLD  V.  TANIIBR.  N^ljg' 

Mr.  Serjt.  Vaughan  shewed  cause  againstarule,  obtained  ^\^^  '^\^ 

by  Mr.  Serjt.  C^Uy,to  set  aside  the  interlocutory  judg-  interlocutory 

judgment,  on  af- 
fidavit of  merttsj  though  it  be  the  defeodant's  intcnttop  to  plead  his  mfancy. 


S92 

1814. 

DCLAFIBLD 

Tavvbr. 


ment^  whkkhad  faeen  ttgned  in  this  2s^ou  m  ftr  wan|of 
a  plea.  The  ground  o»  which  he  reiisted  the  nik  was, 
duty  thcmgh  th^  defeadsot  had  vwanx  to  iQfinti»  bU  ior 
tentian  was  to  plead  bis  iafancy. 

Loid  Chief  Justice  Ginps.— TJw  n»ay  b9  » teir  8«^ 
plea,  and  l  see  no  dbii^ti^n  tp  th^  judgptpt  heiog  set 
iflidet  on  payment  of  cofts.— P^  Cm^mi 

UlUf  ah^te(4 


(«)  In  Jbr7;e#  t.  Locd  Middhtonf  Sir.194%,  Mic.  19  ^?«o.  9,  B.R., 
the  court  held  that  a  regular  judgment  was  never  lo  be  set  aside, 
except  the  defeDdaot  pleaded  to  menu ;  and  in  fmUi  r.  AtitrtM, 
I  Black.  35,  2itfi.  22  Geo.  «,  the  court  refp^ed  to  set  aside  ih« 
judgment,  on  the  ground  that  the  defendant  meant  to  plead  the 
•tatute  of  Hmitatiom.  But  in  Maddt^y.  Molm^,  I  B.  iBi  P.  SM* 
jhis  court  held  that  the  staiu(e  of  limitatioos  was  not,  necessarilj,  an 
unconscieatious  plea,  and  set  aside  a  regoiar  judgment,  withooi 
l«ftrietiug  the  dt itindaiil  from  pl^tn^  it :  And  in  JSaaiu  r.  Gtil, 
ibid.  52,  the  court  made  the  same  decision,  in  the  case  of  tbede- 
leudant  pleading  a  h9nAJU9  bopkfuptcy. 


Monday, 
Not.  e8. 


eiBBON  V.  COPBMAtf. 


rhy  the 


In  an  action  for  Ma.  Seijt.  fAaif  an  a  former  day,  ofatabad  a  fidt,  call' 
thc'defcadantT,^'  faig  oq  the  plaintiff  to  shfMT  cause,  why  the  defMmt 

having  offered  by  ^ould  not  be  at  Vbettv  to  pay  the  son  of  £s.  into  cevft, 

letter  to  pay  a  ^       *  ^  . 

certain  sum  for     in  this  caiise^  together  with  the  costs  of  the  acdoM  upto 

St^u^'to  tha?*  the  10th  of  May  last,  and  why  all  further  proceediogi 
time,  which  was  should  not  be  Stayed,  if  the  plaintiff  would  accept  of  that 
^intiff, Vbtairi-  ^°^>  '^  ^^  satisfaction  of  his  demand ;  and 
ed  a  rule  to  shew  plaintiff  should  not  pay  to  the  de£endant  his  costs  incuired 
•am  of  ^5,  and  subsequently  to  the  10th  of  Maff  and  the  costs  of  this  ap- 
Slt  b?''  Idlnto  P^^^^^^ »  *°^  ^^7»  ^  *®  I^ahitiff  should  refuse  to  ac- 
oQort,  and  fMr-*  cept  of  that  sum,  the  said  £5.  shpuld  not  be  paid  ioto 
ther  proceeding 

tit  stayed,  and  ^yhy  th?  plaintiff  should  not  nay  the  co9t9  iAcnifed  Mncc  the  tmder  \ 
and  why,  if  the  pfamtiir  refused  to  accept  it,  the  £5.  should  not  be  paid  into  coun, 
a  Ad  struck  out  of  the  declaration. — ^^'he  court  discharged  the  rple^  it  appearing  that 
there  was  nothing  oppreastve  in  the  plaintifTs  conduct. 


XH  TH«  rirrr«vivTii  ttA%  or  <»o.  iii. 


39S 


0D«rt»  and  be  stnick  out  of  th*  dediraitoi}.    It  «pp«ttre4 

that  thit  was  an  action  fbr  wovk  and  MiMr  | — thkt  tbe 

<i^  was  issued  on  the  20th  of  jfyHl,  t-efti#nable  ott  the 

Itdi  of  Msy  ;—lfaal  on  the  10th  of  Mdy,  the  defehdUit^d 

attoitoef  wrote  to  the  pbdntiiPft  affdhiey)  mating  thAt  he 

had  caied  iqpon  him,  for  die  panose  of  t^tideritig  him 

£s.  for  the  debt,  and  to  poj  the  co^A  up  to  that  time ; 

.and  diat  he  was  then  resldy  to  femit  the  same,  tqpon 

hearing  from  him.     Qa  tbe  90th  of  Meh^  he  received  a 

Iftter  from  die  pl^ntifi^i  attorney,  bating  that  the  plain* 

dtf  refuaed  to  take  less  than  <£l9,  ejccltisive  of  the  costs, 

and  desiring  to  hectf  again  frmn  him  upon  the  subject.  On 

the  SOih  of  the  same  month,  the  defendant's  attorney 

again  wrote  to  the  {dainddfa  attorney^  to  say  that  £5. 

were  as  much  as  was  due,  but  offering  to  reierit.    Tht 

daclanitk>n  was  filed  on  the  2Sth  of  J«y»f «— iThe  rule  was 

gnmted  on  the  authitfity  of  Zietfl^  v.  Co^at)eB{a\  and 

Mr.  Seijt.  B^ia^qtuf  no#  shewed  cause  ag:dn8t  the  role. 

The  ob^  of  the  caM*  in  i  Tannt.  he  said,  Was  to  pre^ 

▼elit  the  plaintiff  from  converting  the  declaration  into 

an  ei^kie  ef  opprMslon )  for  the  grotmd  on  which  the 

xtiit  kt  Zh^h  v.  dafMum  supported  w^s,  that  it  wa*  a 

common  preetiee  tat  the  plaintiff^  to  refuse  the  debt  aiid 

GOilay  tihou^  the  defendant  had  otf^d  to  discharge  the 

dtmandw  He  would  not  aittempc  to  hnpeath  the  doctrine 

hid  doim  hi  that  ease,  nor  to  shorten  the  arm  of  the 

court :— But  in  the  present  case,  there  was  nothing  like 

ynsxanAm  on  the  part  of  the  plahitiff,  and  with  regard  to 

the  sum  tendered,  it  was  evident  that  tbe  action  was  not 

brought  fbr  a  specific  snmy  sinee  the  defendant  had  of« 

fered  to  refer  it.     The  only  case,  in  which  this  question 

had  come  before  the  consideration  of  the  court  of  Kin^s 


]*#1«. 


Gtseoir 

V. 

Ce^BHAtr.' 


(a)  9  J^ona/.  903. C()  Ibid.  283. 
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Sifieii  was  that  of  Burmester  ▼.  Hilcb  (a),  in  which  the 
cases  firom  9  Taunt,  were  cited,  but  the  couity  so  far  from 
recognizing  the  practice,  as  then  existing,  refused  to 
adopt  it,  as  bdng  novel  and  inconvenient.  One  objectioa 
to  this  practice  was,  that  it  would  give  a  defendant  aDthe 
advantage  of  a  regahr  tender,  by.  merely  sending  a  letter 
by  the  post.    If  the  defendant  pleaded  a  tender,  he  most 
'  shew  a  moral  certainty  thfit,  if  the  plaintiff^had  chosen 
tp  put  his  hand  nppn  the  money,  ho  might  have  takenit  j 
whereas,  by  diese  means,  a  defendant  might  relieve  him- 
selff  by  making  an  offer  which,  if  accepte^l,  he  would 
probably  have  refused  to  execute.    Though  the  court, 
therefore,  would  adopt  this  course,  whenever  a^y  oppres- 
sion was  intended,  th^y  wpuJd  POt  hf  inclined  to  make  it 
their  general  practicef 

Lor4  Chief  Justice  Gibbs.-itI  do  npt  think  that  this  is 
a  gue  in  which  tl^^  court  viU  int^f ere;  .  There  is  a  grsat 
deal  of  weight  in  the  argument  of  my  brother  JSmmfmi,. 
that  this  would  not  have  been  a.  good  tenders  and  k 
would  be  highly  inconyeni^t  to  9U0W  thfse  loose  ofirs 
to  operate  as  tenders  made  in  th^  i^fgnlar  way.  [lb. 
Seijt.  Lens  here  observed,  that  the  same  strictn^  was  not 
required  in  these  offers,  as  in  tenders,  a^  appear^  from 
the  cases  in  2  TauntJ]  But  in  those  oises,  the  offir 
might  have  amounted  to  a  regular  tender }  and.besides, 
there  are  circumstances  in  the  present  case,  which  abev 
that  no  vexation  pr  oppression  was  intended  on  the. part 
of  the  plaintiff* 

The  rest  of  the  court  concurred,  jand  the  mie 
was  discharged,  but  without  costs. 


{a)AZ  JSm.  551. 
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WOOD,  and  others,  v.  Thomson.  Monday, 

'  Nov.  28. 

The  defendant  in  this  action  had  purchased  a  quantity  of  ^-  proceeds  by 
furniture  of  the  plaintifis,  and  then  went  abroad,  leaving  ment  against  B., 

the  goods  in  the  hands  of  an  auctioneer,  with  directions  ^**p  lurrcndew, 
°  and  pleads  to  the 

to  sell  them,  and  remit  the  proceeds  to  hen    The  plain-  jurisdiction  of  the 

tifi,  however,  attached  the  money  in  the  hands  of  the  SJI^J^ti  fjj^j" 

auctioneer,  in  the*  mayor's  court,  for  the  sum  of  <£lll.  atiachmeni,  and 

Ss,  Id. "  The  defendant  returned,  and  surrendered  her-  ceirout  of  thw**" 

self  to  the  prison  of  the  mayor's  court,  to  dissolve  the  coun-^Held, 

attachment,  and  then  pleaded  in  abatement,  that  the  attachment  ms 

debt  was  not  incurred  within  the  jurisdiction  of  that  not  such  an  arrest 

•'  as  to  entitle  B.  to 

court.    The  plaintifis  then  entered  a  nolle  prosequi  in  that  be  discharg;ed  out 

action,  but  sued  a  writ  of  caffias  ad  respondendum  out  of  pJ^^^juilVn 

this  courjt,  directed  to  the  sherifis  of  London^  for  the  entering  a  oom- 

above  sum  of  «£l  11,  9i.  7rf.,  and  a  detainer  was  thereupon  ™*^°  appearance. 

lodged  against  the  defendant  in  the  prison  of  the  mayor's 

court. 

Mr.  Serjt.  Lens^  on  a  former  day  in  this  term,  obtained 
a  rule  to  shew  cause,  why  the  defendant  should  not  be 
discharged  out  of  the  custody  of  the  sherifis  of  London^ 
on  the  ground  that,  after  an  attachment  in  the  mayor's 
court,  the  defendant  could  not  be  held  to  bail  on  process- 
issuing  out  of  another  court,  for  the  same  cause  of 
action. 

The  SoKdtor^Generalf  on  a  subsequent  day,  shewed 
cause  against  this  rule.  He  admitted  that,  generally 
speaking,  the  courts  would  not  suffer  a  person  to  be  ar- 
rested twice  for  the  same  cause  of  action ;  but  there  were 
mxnj  cases,  he  said,  in  which  the  courts  would  not  dis- 
charge a  defendant  on  the  second  arrest.  In  SaRsbury  v. 
Whiteall  {a\  where  the  defendant,  being  one   of   two 

I      '■  I.M  I— iM^iWMIM  ll^ll    — —— i     ■■   ■  ^    ^<  !■■■     I  ■    IW      I  lip         "W     HI        !■■ 

(a)  ffi/.  43  Geo.  3.  cited  Tiids  Prac.  811.  5th  ed. 


396 


CASES  IN  MICHAELMAS  TERM, 


1814. 


Wood 

V. 

Thomson. 


partners,  was  arrested  for  a  joint  debt,  and  pleaded  the 
partnership  in  abatement,  the  court  of  Kings  Bench  beld 
that  the  plaintiff  might,  after  entering  a  cassetur  hWa, 
bring  a  new  action  against  both  partners,  and  arrest  the 
defendant  again  for  the  same  debt.  [Lord  Chief  Justice 
GxBBS.— But  there,  the  second  arrest  was  not  vexadoos, 
for  the  plaintiff  was  not  aware  of  the  existence  ot  the 
partnership : — ^The  plaintiffs  in  the  present  case  slM>itId 
have  known  that  it  did  not  hh  within  the  jurisdictioa  of 
the  mayor's  court.]  But  that  misapprehension,  he  con* 
tended,  did  not  make  the  arrest  vexatious.  It  was  no 
reason  that,  because  the  plaintifis  had  mistaken  the  juris- 
dicticHi  of  the  court,  the  defendant  should  not  be  ar- 
rested again.  The  plea  was  set  up  by  the  defendant  him* 
self,  as  in  the  c^e  cited ;  whereas,  instead  of  pleading  to 
the  jurisdiction  of  the  court,  he  might  have  tried  the  va- 
lidity of  the  debt.  In  Bates  v.  Barry  (a)^  where  the 
plaintiff  had  innocently  misconceived  his  cause  of  actioo, 
and  on  discovering  faf  s  mistake,  had  discontinued  it  and 
commenced  another,  the  court  had  refused  to  discharge 
the  defendant  out  of  custody  on  the  second  arrest.  That, 
he  said^  was  a  stronger  case  than  the  present^  because 
there,  the  defendant  had  actually  been  arrested  twice  }— 
in  the  present  case,  the  defendant  was  not  arrested  in  the 
first  a<^ion,  though  the  proceedings  against  her  goods 
were  for  the  purpose  of  compelling  her  to  appear,  and 
put  in  bail.  So  in  Harris  v.  Roberts  (I),  which  was  a 
second  action  on  the  same  bond,  the  plaintiff  having 
been  nonsuited  in  the  former  action^  £ar  not  proving  the 
execution,  the  court  discharged  the  rule  £9r  entering  a 
common  appearance.  In  that  case,  he  said»  there  must 
have  been  two  arrests^  though  it  did  not  distinctly  appear 


<a}  2  Wih.  dSU {b)  ffarms  73- 
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in  the  report ;  beoiiisei  if  the  defendant  had  not  been  iai4« 

arrested  in  the  former  actioui  there  would  have  been  nQ         ^T*^ 
ground  for  the  application.    [Lord  Chief  Justice  GiBBS.  ^^ 

r^But  in  that  case,  the  defendant  did  not  deny  the  exe-  .Thomson. 
ctttion  of  the  bond.]  So  in  the  present  case,  the  defend- 
er did  not  attempt  to  deny  the  existence  of  the  debt.— < 
fU  then  cited  a  case  of  BrcpiUy  v.  Peei  (a),  which  was  in 
all  respects  amilar  to  the  present,  except  that  there,  the 
defiendant  put  i|i  bail  to  dissolre  the  attachment  in  the 
snayor*s  (:ourt,  instead  of  surrendering  herself,  a$  in  the 
present  case ;  and  the  plaintiff,  finding  that  the  gamidiee 
was  not  to  receive  the  proceeds  of  the  goods,  withdrew 
iLhe  writ  of  attachment,  and  paid  the  costs.  Mr.  Bolland 
ob^in^  ^  rule  nisi  to  diacharge  the  defendant  out  of 
custody,  op  filing  common  bail,  and  on  cause  beiig  sb^wo 
bj  Mr*  Jdolpiuff  the  court  of  King*/  Bincb  discharged 
the  rule  with  costs;  observing  that  the  attachment  in 
the  mayor's  c;ourt  was  not  such  a  boldiog  to  bail  as  could 
be  consider^  vexatious. — ^The  two  caseSf  the  Soli^itmr^ 
CUmrol  contended^  could  not  be  distinguished  from  each 
other,  for  the  principle  was,  that  a  defendant  should  not 
be  arrested  twice  for  the  sam^  cause  of  action  %  and  it 
W9S  tbQ  same  tbiug,  he  saidf  whether  he  were  arrested 
an4  parried  to  prJKOU,  or  put  in  baiL  Nor  did  th9  V^f^ 
jfy^t  of  the  ^oatf  by  th^  plaintiff,  in  the  caae  of  Brpmkf 
V.  /V^li  ^vik^auy  distipaiou;  because,  in  die  presmt 
case,  the  defendant,  by  pleading  in  abatement,  was  pre<» 
eluded  frovi  reoQV^ing  her  costs. 

Mr.  Serjt.  Lens,  contri,  observed  that  the  present  case 
did  not  £ill  within  the  principle  of  the  cases  which  had 
been  cited  by  the  SoUdtar-General.  It  was  neither  a 
mistake  arising  from  the  honest  misconception  of  the 
plaindff,  as  in  the  case  of  Bates  v.  Barry,  nor  from  the 

(a)  Easier,  53  Geo,  3.  K.  B.  MS. 
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Wood 


as  in  that  of  Harris  v.  Roberts. — It  was  a  most  improper 
^"  use  to  make  of  the  mayor's  court,  to  hold  out  the  terror 
THOMsojf,  of  ^  foreign  attadmient  in  order  to  get  possession  of  the 
defendant's  goods,  when  the  phuntiff  knew  that  tbt 
court  had  no  jurisdiction ;  fer  the  phintiff  had  not  stated 
that,  at  the  time  when  he  attached  the  goods^  he  be- 
lieved  the  case  to  be  within  the  jurisdiction.  [Lord 
Chief  Justice  Gibbs. — ^I  have  no  doubt  but  that  ytm 
have  taken  die  true  distinction.  In  the  cases  cited,  the 
plaintiff  proceeded  by  mistake ; — in  the  present  ase» 
there  appears  to  have  been  no  mistake.] 

The  court,  however,  took  time  to  enquire  into  the  cir- 
cumstances of  the  case  of  Bromley  v.  Peek^  which  the 
SolicUor  General f  at  the  time  of  the  argument,  was  unable 
to  state  accurately  to  the  court.«-On  this  day,  die  Clnef 
Justice  stated  the  facts  of  that  case.  His  lordship  ob- 
served, that  it  was  not  a  good  reason  for  disccmtinumg 
the  action  in  the  mayor's  court,  that  the  plaintiff  had 
no  expectation  of  obtaining  his  debt  from  the  gar- 
nishee; the  object  of  that  scut  being  to  compel  an 
appearance,  which  object  had  been  answered.  The 
court  of  Kin£s  Bench^  however,  had  thought  fit  to  decide 
that  die  proceedings  in  the  court  bdow  were  not  to 
be  considered  as  a  vexatious  arrest ;  and  as  there  was 
no  material  distmction  between  the  two  cases,  tlie  rule 
must  be 

Discharged,  without  costs. 
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WALKBR  V.  HAWKET.  Monday^ 

Nov.  S8. 

Miu  Sent.  Copliv  shewed  cause  against  a  rule»  which  had  Whttt^capiash 
,  ...«m*«*T>  -ji-  made  returnable 

been  obtained  by  Mr.  Serjt.  Best^  to  set  aside  the  pro-  on  a  day  certain, 

ceedines  in  this  cause  for  irreeuIaritTy  on  the  ffround  that  in«^«J  ^^^  g«- 
.  .  ^  ^T  J      ^^    .       .  .  neral  return  day, 

the  capsas  was  made  returnable  on  a  day  certain^  instead  the  court  will  al- 

of  a  general  return  day.  In  I'ernt  v.  HeU(a\  this  court  J^J^ '^^^  J^  ^^^^ 
agreed  that  no  advantage  coidd  be  taken  of  irregularity  ment  of  costs. 
of  process,  without  having  it  returned,  so  that  it  might  be 
before  the  court.  But  at  all  events  on  the  authority  of 
BourchUr  v.  JtHlnitle  (i),  and  Davis  v.  (kuen(c)^  he  con- 
tended that  the  service  only  should  be  set  aside,  and 
that  the  writ  might  be  amended. 

Mr.  Serjt.  Best,  contrd,  said  that  the  practice  always 
was,  to  make  these  motions  before  the  writ  was  returned. 
As  to  amending  it,  there  was  no  rule  before  the  court  for 
that  purpose ;  the  rule  was  to  set  aside  the  proceeding^ 
for  irregularity,  and  the  writ,  he  contended,  was  a  mere 
nuUitj,  unless  it  were  made  returnable  on  a  day  on  which, 
by  the  practice  of  the  court,  writs  might  be  returned. 
He  cited  Inman  v.  Huisb  (//)>  ^  s^  express  authority  to 
shew  that  the  writ  was  irregular,  and  that  the  court 
would  not  amend  it. 

The  court,  however,  on  the  authority  of  ReuMv, 
Preston  (<),  where  the  return  of  the  writ  was  wrong,  but 
the  plaintiff  had  leave  to  amend  it. 

Allowed  the  amendment,  on  payment  of  costs. 


(•)  3  Wils.  58.    See  also  Catty  ▼.  A$hley,  ibid.  4A4. 

ib)  1  n  B,  291. (O  I  B.  &  P.  342. 

id)  9  New  Rep.  133.  But  there,  the  amendment  was  refused, 
because  the  bail  would  have  been  affected  by  it. — Sec  the  argument 
in  that  case. 
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1515. 
puiKCB  V.  NicHOtsoN,  executor  of  Nicholson.  Jan"  23? 

Mr.  SoUcitor-Genfral  moved  for  a  rule  to  shew  causei  Wh«<?j«dpmeni 

why  the  ptaintiflTs  demurrer  to  the  defendant's  plea  puis  for  the  d^d- 

darrein  continuance  should  not  be  set  aside,  and  why  the  *"^®o  ^-     , 

'  murrer  to  a  plea^ 

ptamtiflTshouId  not  be  at  liberty  to  reply^  by  confessing  thcoouiiwIH 

the  several  allegations  contained  in  the  plea,  and  taking  ^J^^J"  /  "*^t 

judgment  of  assets  quando  acciderint.    The  judgment  of  aside  that  i 


the  court  on  the  demurrer  was  delivered  in  favour  of  the  the  pfaimiff  u)*' 

defendant  in  Trinity  term  last  (a) ;  but  as  it  vnw  not  given  ^?h»^  confesi- 

«      «  •         •  ,      ,        «  •     ./S  ing  the  maltew 

on  the  day  when  the  case  was  argued,  the  plamtin  was  contained  in  the 

not  apprized  of  it,  and  for  that  reason  had  not  made  this  P'?»  *"^  taking 
...         ^  «  •    .  judgment  of  a*, 

application  at  an  earlier  period*  sets  quar^do  oc^ 

Lord  Chief  Justice  Gibbs.— How  can  we  amend  a  "^^"*- 
judgment  after  the  term  in  which  it  was  delivered  ?  I 
gave  judgment  in  this  case  at  full  length ;  ^  it  must,  there- 
fore, have  been  notorious  that  judgment  was  given.  This 
is  so  extraordinary  an  application,  to  siet  aside  a  judgment 
which  has  been  entered  up  two  terms  back,  and  in  an  ac- 
tion, too,  against  an  esecutor,  where  the  rights  of  third 
persons  may  be  affected,  that,  at  least,  the  plaintiff' 
should  find  a  case  where  the  court  has  permitted  such  a 
judgment  to  be  set  aside  (i). 

Rule  refused. 


(a)  Fid.  anie,  p.  880.-^/i)  See  ^BKr.igM. 
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Tuesday,  PHILLIPS  V.  CHAMPION. 

Jan.  2d4. 

An  intunnoeon  This  was  an  action  on  a  policy  of  insurance^  effected  on 

2ip?dltintd*  ^^  fr^^g^^  o^  *«  ship  Jctive,  at  and  from  Ltmdon  to  the 

for  a  fishing  ad-  southern  whale  and  seal  fishery,  and  was  tried  before 

StrtUk  Seatf  is  ^^ ^  Chief  Justice  GMs,  at  the  sittings  after  last  Mi- 

not  determined  cbaelmas  term,  at  Guildhall^  when  the  ship  was  proved  to 

bytheamyalof  ,         ,  /      ,       .      ,     ^       /  r,  »  -, 

inrt  of  the  cargo  have  been  lost  m  the  South  Seas.    It  appeared,  however, 

in  another  ship,  ^^izt  before  the  loss  happened,  upwards  of  800  seal  skins, 
in  a  damaged  state,  were  consigned  from  the  ship,  by 
means  of  another  vessel,  and  actually  arrived  in  this 
country.    The  jury  found  a  verdict  for  the  plaintiff. 

Mr.  Seijt.  Lens  now  moved  that  this  verdict  should  be 
set  aside,  and  a  new  trial  granted.  The  general  merits  of 
the  case,  he  said,  were  out  of  the  question  \  but  the  ground 
on  which  he  made  this  motion  was^  that  the  policy,  not 
being  for  any  fixed  duration  of  time,  had  terminated 
when  the  seal  skins  arrived  in  this  country ;  ^fbr  he  con- 
tended that  when  any  part  of  the  cargo,  which  is  the  pro- 
duce of  the  voyage  insured,  is  sent  home,  that  is  the  ter- 
mination of  the  risk. 

Lord  Chief  Justice  jGiBBs.-^This  is  a  mere  fimcyof 
the  imagination.  If  a  single  seal  had  been  caught,  on 
the  ship's  arrival  in  the  South  Seas,  and  had  been  sent 
home  by  another  ship,  the  underwriters  might  as  well 
contend  that  that  would  have  been  a  termination  of  the 
voyage.  In  the  present  case,  however,  the  skins  were 
sent  home  on  account  of  their  damaged  state ;  so  that, 
though  I  am  of  opinion  that,  on  general  grounds,  thb 
defence  would  £ul,  the  defendants  are  not  entitled  to 
avail  themselves  of  it. — Per  Curiam^ 

Rule  refused. 
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Mr.  iSerjt.  Rough  shewed  cause  against  a  rule,  which  had  A  defendantaay 

move  to  set  aside 
been  obtained  by  Mr.  Seijt.  Best,  to  set  aside  the  service  the  service  of  a 

of  the  writ  of  capias  ad  respsaJenJum  in  this  cause  for  if-  ^"^  f®'  irre^ula- 

regularity,  on  the  ground  that  the  year  of  our  Lord,  m  before  a  new  step 

the  notice  at  the  foot  of  the  writ,  tiras  in  figures.     After  ea2.-.Where 

the  decision  o(  the  court,  in  the  case  of  Rogan  v.  La  {a),  common  process 

he  would  not  attempt  to  contend  that  the  year,  if  ill*  J|*^d^ml 

serted  at  all,  must  not  be  inserted  at  full  length  j  but  an-  o^bers ;  A.  may 

%  .  t.     r        1*  V      •  *  move  the  court. 

Other  question  was  whether  this  application  ought  not  to  if  the  other*  be 

have  been  made  earlier.    It  appeared  that  the  iwit  issued  *^*  brought  into 

'  .  ^  court,  upon  an  af* 

on  the  29th  of  June  last,  and  was  returnable  on  the  3d  of  fidavii.entided  of 

November  (the  morrow  of  All  Souls);  and  that  the  motion  Jhe^uimifUnd 

was  not  made  till  the  26th  of  November,  being  the  hst  A.  onJy. 

day  of  Michoilmas  term.    He  cited  Pearson  v.  Hodgson  {b), 

which  was  the  case  of  an  irregularity  of  the  same  nature 

as  the  present ;  thtt  latUai  was  returnable  on  the  6th  of 

November p  and  the  motion  was  made  on  the  18th>;  so 

that,  in  that  case,  there  was  less^elay  than  in  the  present 

instance;    the  court   of  King's  Btncb^  however,  held 

that  the  defendant  had  come  too  late.«-^Another  ob- 

jectioa  was,  that  the  defendant  was  not  entitled  to  make 

this  application  at  all ;  for  his  affidavit  was  entitled  in  a 

wrong  cause,  viz,  in  Dand  v.  Barnes ;  whereas  the  actiotv. 

was  brought  against  Barnes,  together  with  three  others, 

as  appeared  by  the  notice  at  the  foot  of  the  capias.    On 

the  authority  of  1  SmitbU  Rep.  457,  2  T.  R.  643,  and 

1  T.  R.  661,  he  contended  that  the  affidavit,  bemg  so 

entitled,  was  not  in  a  condition  to  be  read. 


(a)  Anie  279. (t)  Mic.  55  Geo,  III.  K,  B.  MS. 

VOX.  I.  F  P 
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Mr.  Serjt.  Best^  as  to  the  latter  objection^  contended 
that,  in  the  case  of  common  process,  he  had  a  right  toas* 
sume  that  the  action  was  against  one  only,  until  the 
plaintiff  had  brought  the  others  into  court ;  for  the  plain- 
tiff might  declare  against  each  of  them  separately,  though 
in  the  case  of  bailable  process,  he  could  not^  as  was  de- 
cided in  Jongi  v.  Murray  {a), — As  to  the  other  objectioo, 
that  the  defendant  was  too  late  in  his  application,  he  said 
the  practice  of  this  court  was,  that  the  defendant  might 
make  this  motion  at  any  time  before  another  step  had 
been  taken. 

The  court  were  of  opinion,  tliat  under  the  circum- 
stances of  the  case,  the  defendant's  affidavit  was  properly 
entitled,  and  that  his  application  was  made  In  p^pcr 
time.    The  rule  was  therefore  made 

Absofnte. 


(«)  Ante  274. 


Tucstkiy, 
Jan.  24* 


llINGER   V,   JOYCE. 


Where  an  arbi-    'Mr.  ^erjt.  Bat  had  obtained  a  nde,  calling  on  the 

muTuiuJ^^^^^^  s^^^  ^*"^^»  ^**y  *«  »^^d  ^  tl^«  arbitrator, 

ment  of  the  par-   to  whom  this  caose  had  beAi  referred,  should  not  be  ^ct 
examination,  re-  ^^i^^*  -  '^^  action  Was  brought  fdr  work  and  laboar,  and 

fusea  the  appl i-    .  ^^g  referred  to  the  arbitrsltion  of  ii  fi«ntleman  at  the  bir, 

cation  of  the  dc-  ° 

fendant'g  attor-     before  ^om  the  parties  met  at  diree  different  times. 

hS^HoJ'rn^^^^     The  tliird  meeting,  it  was  agreed,  slibuld  be  the  hst^ 

makeshis award;  When  all  the  evidence  on  both  sides  was  to  be  prbdoced* 

set  aside  the         ^^  ^^^  meeting,  the  phhitiff  hid  certain  accoants  before 

award,  on  the       the  arbitrator,  on  which  the  award  was  founded.    The 
affidavit  of  the 

defendant's  attorney,  that  he  is  m  possession  of  evidence  which  would  repel  that,  oo 
which  the  award  was  foduifed. 
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KlKSEK. 


for  another  hearlAgi  alleging)  gra^rafly,  that  he  was  in 

possession  a£  fyesh  evidence ^  which  would  coonterba-        '^^; 

iapce  the  effect  of  the  accounts  produced  by  the  jdaiotiC        J«yc«4 

Xhe  arbitniiiri  however,  refused  the  appBcationj  on  th^ 

ground  that  he  ^ooUL  Mt^  with  regularity  or  propriety^ 

'pn^ply  with  it.    The  preseiMt  notion  was  made  cai  iht 

affidavit  of  the  d^endam's  ^attctoey^  which  stated  that 

be  W9tB  not  aware  of  the  nature  lOf  the  accounts  wfaich  had 

been  produced)  and  ^t  -he  had  evidence  sufficient  lo 

outweigh  them. 

'    Mr.  Serjt.  Faughan  was  to  have  shewn  caixse^^ut  Ae 

court  called  upon  JMr.  Serjt.  Best  to  support  his  rute.*r^ 

He  said  that,  if  arbitrators  might  reject  evidence  thus 

offered  to  them^  the  chief  object  of  references  would  be 

frustrated  \  that  object  bdngy  that  the  arbitrator  might 

investigate  factS|  which  the  court  and  jury  had  not  time 

to  do  at  nist  prius.    It  was  commoni  he  said,  for  the 

judge  at  Hisi  pius  to  call  .up  a  witness  and  .examine 

him,  after  the  counsel  had  closed  his  casej  and  therd 

were  mai^  thiqgs  which  it  would  be  daqgerous  to  1;^ 

before  a  juryj  which  might,  with  perfect  safety^  be  9^ 

mittcd  to  abarrister  of  eminence  and  discretion,  as  theitf« 

bitrator  in  the  present  instance  was.  The  arbitratorrhow-    . 

f  very  .had  concieived  that  he  had  no  a^tfhority  to  receive 

(his.  fresh  evidence^.but  ;he  contended  that  he  ought  t9 

have  ..an  opportunij^yof  reconsidering  his  award. 

Lord  Chief  Justice  Qibbs.-^J  am  by  no  mfians  of 
opinion  that  the  arbitrator  in  this  cf^e  Jbas  made  any  mis*- 
take.  Eveity  case  of  4his;kind  m^ist  stand  onjis  own 
ground,  and  the  arbitrator  must  use  Jbjs.owodiscretionfi 
^whether  .he  vrill  grant  another  hearing  or  Dot.  In  the 
present  case,4t  was  agreed.that  the  third  meeimg  shouU 
be  thelast,,»id.at  that.m^ftiilg.theretwas  notfiing  s^ 
respecting  apy^fiesh  evideiute  ."^ If  dnyisuch  existsdt  It 
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Joyce. 


should  have  been  explicitly  stated  to  the  arbitratori  as  a 
reason  for  deviating  from  the  regular  course.  The  arbi- 
trator's answer  to  the  application  was,  that  he  could  not 
with  propriety  comply  with  it }  and  as  he  was  to  judge  for 
himselff  I  think  that,  on  that,  ground,  he  was  fully  jus- 
tified. But  the  case  is  defective  in  another  point ;  for  the 
defendant's  attorney  states  that,  by  this  new  evidence,theef- 
fect  of  the  pbintifiPs  accounts  would  bedestroyed.  Nov  he 
could  only  know  that  fn>m  the  defendant,  and  thereforei 
before  we  set  aside  thb  award,  we  should,  at  all  eventSi 
have  required  an  affidavit  of  the  defendant  hinisel£— 
Fir  Curiam^ 

Rule  discharged  with  costs. 


TucMlay* 
Jan.  24. 

A  nrfltake  hav- 
ing been  made  in 
the  concord  of  a 
iiney  in  the  num- 
ber ofmetf  oafces 
to  be  convened, 
the  writ  of 
covenant  is  al- 
tered in  con- 
form!^ to  it,  but 
is  afterwards  re- 
stored to  its  ori- 
ffinal  form : — 
The  court  will 
not  amend  the 
concord  by  the 
writ  of  covenant 
so  altered,  but 
K^avethenartyto 
his  remedy  by  a 
newcaption,orby 
re-4ickoowle(lg- 
iqg  the  concord. 


CLUTTBRBUCK  V.   BRABANT,  dcfordaEflt^ 

Mr.  Serjt.  Vaughan  moved  that  the  chirographer  might 
jiepermitted  to  amend  the  concord  of  this  fine, bychangii^ 
*fiur  messuages'  to  Jive ^  according  to  the  writ  of  cove- 
nant.-r-It  appeared  that  the  writ  of  covenant  had  beeo 
sued  out  for  five  messuages,  but  this  mistake  having  beeo 
made  iii  the  concord,  the  writ  of  covenant  was  made  con- 
formable to  it,  on  the  supposition  that  the  error  was  in 
that  part  of  the  instnuncnt,  and  not  in  the  concord;— 
that  the  curator^on  discovering  the  mistake,  restored  the 
writ  of  covenant  to  its  original  form ;  but  the.  chirogn- 
pher  not  considering  himself  justified  in  amending  the 
concord  without  the  authority  of  the  court,  the  present 
application  was  made  \  on  the  supposition  that  the  court 
would  direct  the  amendment,  as  of  i  mere  clerical  misraice. 
'    Lord  Chief  Justice  Gibbs. — This  is  an  extlaordinary 
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mistake :  The  parties  have  taken  on  themselves  to  amend  1815. 
these  proceedings,  without  knowing  where  the  error  lay,  ^  ''^"'^^ 
and  now  desire  us  to  amend  the  concord  by  the  btu  of  v. 

covenant,  thus  altered  and  re-altered  and  amended.  By  ^V*^**^' 
90  domg,  we  should  be  sending  this  mistake  into  the 
title,  and  it  might  be  a  very  awkward  circumstance  here- 
after $ — we  might  perhaps  be  not  ainending  an  error,  biit 
altering  the  agreement  of  the  parties.  The  material 
question,  however,  is,  whether  it  be  in  our  power  to  altef 
the  concord : — This  may  all  be  set  right  by  having  a  new 
caption,  and  the  parties  will  not,  by  adopting  that  method, 
lose  their  writ  of  covenant. 

The  learned  Serjeant,  accordingly,  took  nothing  by  his 
motion,  but  adopted  the  course  suggested  by  the  Chief 
Justice.  He  afterwards,  however,  moved  that  th^  .coof- 
cord  might  be  re-acknowledged  in  courty  instead  of  having 
a  new  caption,  which  was  granted. 


Wednesday, 
January  86. 
HURD  V.   OIRDLKiTONK.  ^..  tn  Dltorney. 

purchases  an  an- 
This  was  an  action  of  covenant,  brought  to  recover  the  nuityufB.,and 

arrears  of  an  annuity  of  i*  1 52 : 2/,  which  had  been  granted  .J^^fi^^ 
to  the  ^hXniiShvlV.A.Madwks^foT  the  suniof  «£'906,and  money,  receives 
of  which  the  defendant  had,  by  his  covenant,  guaranteed  amount  of  a  bill 
the  payment.    The  defendant,  by  his  pleas,  allcfged  that  for  bu8inc»  done, 
i    ^  .J        .  r      II         -J  '.      includin;?.by mis- 

part  of  the  consideration  money  for  the  said  annuity,  take,  a  charip;  for 

«;/z.  the  sum  of  £S :  15/ :  \0d.  wa&paid  back  to  the  plain-  ^*^b!Si^*°' 

tiS*,  on  pretence  of  a  charge  or  demand  for  searches  for  which  searches 

incumbrances  on  the  estate  or  property  of  the  said  VT,  A.  j^^c.^/iWrf" 

jMadochSf  when  in  truth  no  such  searches  had  ever  been  that  the  payment 

Tnade,contrarytotheformof  the  statute  («),  whereby  the  aH-  f^aj  J  J,^ig*[jy* 

<     made,  was  not  a 

,     return  of  the  con- 

Ca^  By  sut.  17  Geo,  III.  r.  f6.  t.  4,  ii  is  enacted.  '  That  if  an;  SntheTt^' 
*  part  ot  the  considcratiou  money  be  rciurncd  lo  ihe  person  ad-  j„g^f,-(>^^  jlj' 

c.  $6. 1.  4, 
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18V9*         i^ity  was  yoid.    At  the  trial  of  the  Gaiise,  at  tlie  aftiiigi 
^^"^  after  \as^  Mchadmas  term,  at  QidUhdl^  hdkxt  hoA 

9.  Chief  Justice  GiUs^  it  sqppeared  that  the  defendaqt  had 

GiRBLESTOtfi.  jjgjgj  515  attomcy.  toT  Madoeks\  that  after  h^  had  paid 
him  the  sum  of  <£<)00>  being  the  consideration  money 
for  die  annuity,  he  received  from  Madocks  the  amomit  of 
kisl^ill  for  business  done  for  him  as  attorney^  one  of  the 
timi  of  which  was,  ^  searches  for  incumbrances  <£5 :  15i : 
lOdL'  which  s^ches,  it  appear^,  had  never  b^en  made. 
The  Chief  Justice  left  it  to  the  jury  to  say,  whether  thii 
charge  had  been  made  inadvertently,  or  weedier  it  bad 
been  made  for  0ie  purpose  of  getting  back  part  of  the 
consideration  money :  If  the  overcharge  had  been  made 
through  inadvertence  or  mistake,  his  Lordship  consdered 
that,  however  improper  such  an  error  might  be»  it  was 
not  a  case  within  the  act. — The  jury  found  a  verdict  for 
the  plaintiff. 

Mf .  S^ijt.  Lens  now  moved  that  this  verdict  should  be 
set  aside,  and  a  new  trial  granted,  or  a  nonsuit  entered, 
on  the  ground  that  the  overcharge  in  the  plaintiff's  bill 
was  an  attempt  to  recover  back  part  of  the  consideration 
liioney,  and  ^^erefbre  that  th^  annuity  was  within  the 
meaning  of  the  act,  the  object  of  which  was  to  protect 
parties  granting  annuities,  whether  in  the  case  of  fraud, 
or  of  inadvertency.  The  only  case,  he  said,  which  was 
it  all  similar  to  the  present,  was  that  of  Broombeai  v. 
£yr0  («),  where  the  court  of  Kin^s  B0ncb  ordered  the  an- 
nuity deeds  to  be  cancelled  on  two  grounds  \  firU,  that 


*  Tancing  it,  or  if  the  consIdeTation»  or  any  part  of  it,  be  paid  id 

*  noies,  which,  with  the  privity  and  consent  of  ttie  person  advane- 

*  ing  them,  shall  not  be  p!ud  when  due ;  or  if  the  conftiUeratioo,  or 
<  any  part  of  it,  be  paid  in  goods;  or  if  any  part  of  the  consideradcai 

*  he  reUMsd  en  utuf  prtUtietf'^ihc  grantor  of  the  aanusis  suf 

*  apply  to  the  court  to  stay  proceedings  on  the  judgment  or  actioi)| 
f  fiald  the  court  may  order  the  deed,  &c.  to  be  caacclled.' 
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die  aaoroey,  who  vas  the  real  graotee  qlF  thf^ .  apQQity,  jsj^. 

bsid  charged  commission  on  the  advance  of  his  pwp         ^p^ 
money ;  and  seco/id/y^  that  some  of  the  charges  in  his  bill  v. 

for  making  the  deeds^  &c.  were  unreasonable  sgid  ioi-  Girpleston*. 
.FToper- 

Lord  Chief  Justice  Gibbs.—- The  doctrine  for  which 
the  defendant  contends  is,  that  there  should  be  no  stipu- 
lation to  retain  any  part  of  the  consideration  money,  so 
that  a  larger  sum  should  be  represented  on  the  memorial 
than  is  really  paid;  and  that  is  perfectly  true;  for  if 
i£lQO  iippear  on  the  memorial  to  have  been  paid,  and 
.^2,0  Qf  it  be  retained  or  paid  back,  in  fact  only  «fSO 
yrould  be  paid.  The  defendaqt  ^wever,  contends  fur- 
ther, that  iif  an  attdrney  purchase  an  annuity  of  aijiqther 
person,  and  having  p^d  the  whole  consideration  money, 
deliver  a  bill  in  which  there  are  some  charges  which  ar^ 
not  sustainable,  the  annuity  is  void  by  this  act,  even  * 

xhoq^h  the  overcharge  have  been,  made  by  mistake,  and 
acceded  to  by  the  other  party««  I  cannot .  subscribe  to 
thi9  doctrine,  or  think  that  this  is  a  case  within  the  act. 
•If  this  had  been  done  for  the  purpose  of  ^:audulently 
paying  less  tb^n  was  to  appear. on  the  memorial,  no 
4oubt  the  transaction  would  have  been  illegal,  s^id  I  left 
it  to  the  jury  to  say  whether  this  were  so  or.  not. 

Mr.  Justice  Heath. — I  am  of  the  saoie  opinion.  h\ 
tbfi  case  cited,  the  court  had  to  decide  on  the  faict ;  hfsre, 
on  the  contrary,  the  jury  have  decided  it,  a^d  have  found 
that  there  was  no  fbudulent  intention  on.thie  part  of  the 
pla^uiff. 

Mr,  Justice  Chambre. — ^The  in^tentipn  of  the  act  was 
to  guard  the  grantees  of  annuities  against  imposition,  but  it 
iiev«r  was  intended  to  deprive  a  person  of  his  property 
for  a  mere  mistake.  This  was  a  strong  case  to  go  to  a 
jury,  but  they  have  decided  that  there  vras  no  im« 
position. 
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1615. 

HURD 

V, 

GtRDLBSTORB. 


Mr.  Justice  Dallas. — The  iutcntion  ot  |be  act  wai 
to  guard  against  fraud  only,  and  the  jury  have  excluded 
the  supposition  of  fraudy  by  finding  that  this  was  an  inad* 
vcrtency. 

Rule  refused^ 


Wednesday^ 
Janoaiy  85. 

The  court  trill 
not  grant  an  at- 
tachment against 
A  witnew,  for  not 
appearing  to  give 
evidence*  onleM 
a  clear  case  of 
contempt  be  ^ 
made  cot  against 
him.— Where 
the  witness  re- 
sides 84  miles 
from  the  assize 
town,  and  his 
expenses  are  not 
tendeicd  to  him 
till  the  eveninz 
hrlbre  the  trial* 
the  coort  will  not 
grant  an  attach* 
ment. 


Holme  v.  smith. 

Mn.  Serjt.  Pell  shewed  cause  against  a  rule,  which  had 
I^en  obtained  by  Mr.  Seijt.  Best^  for  an  attachment  of 
contempt  against  Daniel  Knight^  for  not  attending  to  give 
evidence  on  the  trial  of  this  cause,  at  the  last  assbes  at 
JUneheper,  pursuant  to  his  subpcena.  It  appeared  that 
the  residence  of  the  witness  was  twenty-four  miles  from 
JFinebisier; — that  the  subpoena  was  served  on  the  1 3th 
of  July; — ^that  the  plaintiff,  on  the  igth  of  July^  being 
the  day  before  the  cause  was  expected  to  be  tried,  tendered 
him  £i  for  his  expenses,  which  the  witness  refused; — 
and  that  in  the  evening  of  the  same  day,  the  plaintiff 
tendered  him  the  sum  of  «£3  for  his  expenses.  The 
court,  he  said,  would  not  grant  an  attachment,  unles^all 
necessary  expenses  had  been  tendered  at  the  time  when 
the  subpoena  was  served  [a). 

Mr.  Seijt.  Beitf  contri,  observed  that  the  sum  tendered 
was  quite  sufficient  to  defray  all  reasonable  expenses; 
and  that,  if  this  attachment  were  not  granted,  witnesses 
would  be  encouraged  to  make  a  bargain  for  their  ex- 
penses, so  as  to  enable  them  to  make  a  profit  of  their 
evidence. 

Lord  Chief  Justice  Gibbs. — This  would  be  a  very  good 


(a)  He  cited  Fuller  v.  Prentice,  1  11.  B.  4g  i^BowU$  v.  Jo.U- 
MQj  1  Bl.  36  i— and  IlalUl  v.  Mear^,  13  Etur.  l6. 
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argument  to  a  jury^  in  an  action  against  a  witness,  bat 
before  we  can  grant  an  attachment^  we  must  have  a  very 
clear  case  of  contempt  made  out  against  him.  The  ques- 
tion is,  not  whether  those,  whose  testimony  is  wanted  ^ 
the  trial  of  a  cause,  shall  be  permitted  to  extort  money 
from  the  parties,  but  whether  a  case  have  been  made  out 
against  the  witness,  sufficiently  dear  to  induce  the  court 
to  grant  an  attachment  against  him.  I  do  not  think  that 
it  is  absolutely  necessary  to  tender  sufficient  conduct 
money,  at  the  time  of  serving  the  subpoena ;  because^ 
in  some  cases,  a  party  may  at  first  tender  an  insufficient 
sum,  and  on  that  being  refused  may  increase  his  offer. 
1  am  far  from  thinking,  however,  that,  in  the  present 
case,  the  plaintiff*  has  brought  himself  within  the  rules 
which  the  court  requires.  The  subpoena  was  served  a 
week  before  the  trial,  and  it  is  not  pretended  that  any 
adequate  offer  was  made  till  the  evening  before  the 
trial.  If  the  plaintiff*  have  any  real  ground  of  com- 
plaint,—if  he  have  lost  any  thing  by  the  absence  of  this 
witness,  he  has  his  remedy  by  bringing  an  action  on  the 
case  against  hitn  (/i),  but  to  that  remedy  he  must  be 
left.— P/r  Curiam, 

Rule  discharged  (*). 


1815. 


Holm  ft 

V. 

Smith. 


(«^  Given  by  sut.  5  Eliz.  c.  g.  s.  12,  for  the  penalty  of  10/.  and 
further  rrcoinpense,  ii  assesseii  by  ihe  court. C»')  f  kL 


aftte,  p.  V^ 
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Ttiunday,  WILKS  V.  ATKINSON. 

January  26, 

^"  ^d  f  ve^"i  ^"^^  This  action  was  brqught  for  npt  delivering  a  qiKipdty  of 

goods  accofding  Unseed  oilj  according  to  agreementy  a^d  the  de^Jaratioo 

Iffi^S  ^^^^»    *  That  the  plaintiff,  on    the    1st  of  Pifemh 

made,  it  is  not  <  1813,  at  the  request  of  the  defendant]  bargained  for 

ducrcvlSence  in  *  ^^^  bought  of  the  defendant  30  tons  of  linse^  oil,  on 

support  of  ihe       *  jhe  terms  therein  stated,  to  be  delivered  in  two  months  • 
averment,  •  ihal     ^  _.  . ,        .  ^      ,  .  ,  ,    ,         ,         i  •   '  -'/i- 1   j 

•  the  plain  tiff  was     I&  consideration'  of  which,  and  that  the  plamtin  bad 

•  in  foTcce^  t**"  *  ^^'^'^^^^^^  ^®  accept  and  pay  for  the  same,  the  defeni 

•  and  pay  for  the  ^  ant  undertook  to^  deliver  it : — That  the  plaintiff,  on  th^ 

\^re"a"IIian       *  ^^'^  January  1814,  requested  die  defendant  to  deliver 

agrees  to  sell  a       <  it;  but  that,  though  ihe  plaintiff  v^as  alfwqs  ready  end 

Srno^Uf  iug*      •  wiV/i/ig  to  accept  ity  and  pay  fir  the  same^  on  ihe  iem^  ap^ 

at  the  time  the     c  ^a^^  ygj  ^j^g  defendant  would  not  deliver  it,  whereby, 

oil  ready  made,  *     '  #     . 

but  only  the  raw  *  &c/ — ^The  cause  was  tried  before  Lord  Chief  Justice 

maldn   ii^"-       G**i,at  GuUdtaU,  at  the  sittings  after  las|  Michaelmas  term, 
Held^  that  this  is .  when  the  plaintiff  proved  the  contract,  and  a  demand,  oo 

•  STgS**^  his  part,  of  the.oil  in  question  ;  but  it  was  objected,  oa 

•  wares,  and  raer-  the  part  of  the  defendant,  that  the  plaintiff  should  haw 
ill  the  exemption  adduce(l  evidence  to  shew  that,  at  the  time  of  the  de- 
ot  the  stamp  act.  msnd,  he  was  ready  and  willing  to  pay  for  the  oil,  accord- 
ing to  his  averment  in  the  declaration  to  that  effect ;  and 
in  support  of  that  objection,  the  case  of  Bawscn  v. 
Johnstm  {a)  wa^  cited,  where  Lord  Kenyon  held  that,  under 
this  averment,  it  was  necessary  for  the  plaintiff  to  prore 
that  lie  was  prepared  to  tender  and  pay  the  money,  if  tbe 
defendant  had  been  ready  to  deliver  the  goods. — Another 
objection  was  that,  as  the  defendant  was  only  a  crusher  or 
maker  of  the  oil,  and  did  not  keep  the  oil  ready  crushed 
for  sale,  the  contract  was  executory  on  his  part,  and 


(a)  1  East.  203. 
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therefore,  that  the  agreement  ought  to  have  been  stamped, 
The  Chief  Justices  howeveri  refused  to  nonsuit  the  plaixi-  * 
^iff,  who  accordingly  obtained  a  verdict. 

Mr.  Serjt.  Lem  now  moved  that  the  verdict  should  be 
set  aside,  and  a  nonsuit  entered ;  and  with  respect  to  the 
first  objection,  he  relied  on  the  case  of  Ranvson  v.  Johnson^ 
above  cited.  As  to  the  second  point,  he  contended  that 
it  was  necessary  thstt  all  ^reeipents  should  be  stamped, 
except  such  as  fell  within  the  exemptions  of  the  stamp 
act  (a)y  which  this  cas^,  he  said,  did  not. 

Lord  Chief  Justice  Gie^bs!. — ^My  opinion  at  the  -trial 
was,  that  the  delivery  of  the  oil,  .and  the  payment  for  it, 
were  to  be  concomitant  acts  \  and  -that  it  was  not  neces- 
sary for  the  plaintiff  to  prove  that  he  had  offered  the 
paoney  to  the  defendant,  till  the  defendant  was  ready  to 
perform  his  part  of  the  contract,  by  delivering  the  oil. 
By  the  demand  which  he  made  on  the  defendant,  be 
proved  himself  to  be  ready  and  willing  to  pay  for  the  oil, 
when  delivered.-— With  respect  to  the  second  objection, 
that  the  agreement  ought  to  have  been  stamped,  the  bets 
are,  that  the  defendant,  having  a  stock  of  oil,  not  in  the 
state  of  oil,  but  in  seed,  entered  into  this  agreement, 
upo|^  which,  and  not  till  then,  the  oil  was  prepared  fbr 
delivery  ;  and  this  is  the  way  in  which  persons  in  this 
business  always  conduct  it.  It  might  as  well  be  argued 
that  the  agreement  of  a  baker  to  deliver  bread  ought  to 
be  stamped,  because,  at  the  time  of  the  agreement;  the 
flour  has  not  been  converted  into  bread : — or  that  of  a 
butcher  who  Contracts  to  deliver  meat,  when  perhaps  the 
beasts  are  not  killed.  It  would  be  an  putrage^uppn  com- 
mon sense,  to  say  that  this  was  not  a  contract  for  the  sak 
ffgwk^  nvareSf  or  fmrcbamUze. 


laij. 


Atki<<ison. 


(«)  48  Cm.  III.  c.  149.  Schedule :  Parti,  tie  Agreement.    Qoe 

of  the  ^einplionsby  *  Memorandum,  letter,  or^gVeement,  made 
'/>r  *r  re^eHiig  lo  tke^itefunf  goods,  toprs,  oryittrekandite.* 
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1813.  The  rest  of  the  court  were  unanimously  of  this  opinion, 

^jp^  and  the  rule  was,  accor4ingl]r. 


r. 
Atkinson. 


Refused. 


Thursday.       HOOPER  and  Others,  assignees  of  wells,  v.  rahsbottom 
J4uuaiy  so.  ,      , 

^  and  others, 

to  B^whoM^*  ^^^^  ''^  *"  action  of  trover,  brought  to  recover  the 
part  of  the  piir-  value  of  certain  deeds,  whicji  were  in  the  possession  of 
the  UUede^diTre  ^^^  defendants,  under  the  following  circumstances.  A 
deposited  with  person  of  the  name  o(  Harvey^  being  possessed  of  ccrtam 
cd  up  to  B.»  *  leasehold  property,  sold  the  same  to  WelU^  the  bankrapTj 
when  heptys  the  ^j^^  pj^j j  j^^  of  the  purchase  money,  but  left  <£330  un- 
|)Ofse»ton  of  jiaid ;  as  a  security  for  which,  the  title  deeds  were  left  in 
SrfJcSrrf  ^^^  hmdsofDanuiHarvey^  an  attorney,  and  brother  of  the 
D.  for  a  valuable  vendor,  to  be  delivered  up  to  fVel/Sf  when  he  should  com- 
Hw!/,U)atB.,on  P'*'®  the  payment.  Harvej^  the  vendor,  prevailed  upon 
fendersog  ^h« '«•  his  brother  to  give  the  deeds  up  to  him,  and  then  deposit- 
purchase  monej,  ^d  them  with  Messrs.  Ramshttom  and  Co.,  the  defendants) 

19  entitled  to  re-     j^  ^  pledge  for  money  advanced  to  him  by  them*  Wells  bc- 

cover  the  deeds  r      i%  j  / 

from  D.  came  bankrupt,  and  his  assignees,  considering  that  tbey 

were  entitled  to  the  deeds,  on  payment  of  the  remainder 
of  the  purchase  money,  which  they  tendered  to  the  de- 
fendants, brought  this  action  to  recover  them.  The  de- 
fendants contended  that,  having  advanced  a  larger  sum 
upon  the  deeds  than  the  purchase  money  which  remaioed 
unpaid,  thty  had  a  right  to  retain  thenu — ^The  cause  was 
tried  at  the  sittings  after  hat  Michaelmas  term,  at  GuildhUi 
before  Lord  Chief  Justice  GMs^  when  his  lordship  consi- 
dered that,  as  the  estate  had  been  sold  to  the  banknipt,and 
the  title  deeds  were  deposited  with  Damil Harvey  by  way  of 
escrow,  to  be  delivered  up  when  the  bankrupt  should  com- 
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plete  his  part  of  the  contracts  the  assignees,  who  had  ten-  ]6I5* 

dered  the  remainder  of  the  purchase  money,  wete  entitled       J*"*^ 
to  recover;  and  the  jury,  accoramgly,  found  a  verdict  p. 

fortheplaintifis-  Ramsbottoh: 

The  SoBcitar*GeHir$l  now  moved  that  this  verdict 
should  be  set  aside,  and  a  new  trial  granted,  or  a  nonsuit 
entered.  The  deeds  which  had  been  pledged,  he  said, 
were  the  same  as  any  personal  chattel,  and  where  a  chat'* 
tel  was  pledged  to  an  innocent  pawnee,  so  as  it  were  not 
obtained  by  felony,  even  though  it  should  have  been  ob- 
tained by  fraud,  such  pawnee,  he  contended,  had  a  right 
to  retain  it,  and  even  to  recover  it  back  again,  if  it  were 
taken  from  him.  He  cited  Parhtr  v.  Patrick^  {a)  where 
Lord  Kenyon  held  that  the  pawnee,  for  a  valuable  const* 
deration,  of  goods  obtained  under  false  pretences,  might 
recover  them  back  from  the  original  owner,  who  had,  <in 
conviction  of  the  offender,  obtained  possession  of  his 
goods.  If  that  case  were  to  be  considered  as  law,  the  de- 
fendants in  the  present  case  were  justified  in  retaining  the 
title  deeds,  however  fraudulently  they  might  have  been 
obtained  from  the  original  bailee. 

Lord  Chief  Justice  Gibbs. — ^If  this  proposition  be  cor- 
rect, wherever  a  person  gets  possession  of  property  by 
any  means  short  of  felony, — by  any  crime  for  which  he 
would  not  be  liable  to  be  hanged,— >and  pawns  them,  the 
pawnee  hgs,  in  all  such  cases,  a  right  to  retain  the  property. 
But  I  cannot  subscribe  to  such  a  proposition.  If  a  man 
were  to  go  into  a  shop,  and  to  induce  the  shopman  to  sell 
goods  to  him,  though  under  false  pretences,  he  might,  per- 
haps, obtain  such  a  property  in  the  goods  as  would  enable 
him  to  pawn  them : — but  in  that  case,  he  would  get,  pro 
tantOf  a  property  in  the  goods.  No  such  property  has  been 
obtained  in  the  present  case.  Every  man  is  entitled  to  his 


(tf)  6  T.  R.  lib. 


«1« 


CA$BS  Iff  VttAltY  T£ltl|, 


jtai5. 


RaMSBOTX'OM. 


pt^fperfy  ivbere^MT  lie  &icfe  its  «vb9t€^f(r  mag  hatre  betn 
done  4^  a  Mrsmger ;  as  ia  the  comuaoiL  case  <if  a  factor 
pled^vig  the  jf^ods  of  his  pcipopaU    A  diadntMsw 
taken,  b  the  case  ofParkrv.  Patrictj  bemrawj^d^ 
laiiied-by  feloay,  and  by  comsaoo  feiud;  taitifat  syipears 
to  have  related  to  thestatuse,  which  ei«illes|hee«nsroC 
stolen  goods  to  resticutionf  ynyvided  he  fmoseciKe  tk 
pfieader  to  conviction  (fp}«    Tliese  tide  deeds  bdoBged 
first  to  the  bankn^pc*  and  sift^rw^ds  to  his  assignees  who 
represented  him.    Neither  of  the  Harvtgi  had  aaif  right 
over  theiDy  except  to  hold  them  wtil  the  remainder  of 
theporohase  money  should  be  paid.    That  sum  has  bees 
tendere4i  and  therrfoie  the  parties  are  in  the  same  atv- 
mion  as  jf  it  had  been  actually  psud }  and  the  assigpeesi 
bei^g  entitled  to  the  estate,  are  also  entitled  to  th^  dieed". 
This  is  a  case  to  whicht  of  all  ethers^  ihe  rnl^  of  anteti 
tmpUr  sy^es,  because  the  defendants  were  [vuticDlaily 
called  upon  to  en<)uire  into  the  title  of  the  person  wb) 
was  in  possession  ^^e  4q^.    The  court  is  of  ojNoios 
^at  there  is  no  ground  &r  granting  a  new  trial  jn  tbis 
case» 

*Rule  refuiedi 


(a)  81  Hen.  8.  e.  11 


Thursday* 

January  «6.  CAHRVTBBItS  V.  SITEftDEN* 

-4.  and  B.,  trad-      . 

ing  under  the  The  plaintiff  declared  on  a  policy  of  insucanee,  xtatol  the 
Co"!  engagpin  an  3d  of  September,  1812,  effected  by  the  .plaintiff,  *  as  9geDt> 
adventure*  and  c  ^3  ^q|[  Jq  {^3  q^q  name,  as  in  the  name  and  names  of 
afterwards  re-         .    „       •  ,  ^  , 

ceive  C.  and  D.  /  all  and  every  pther  person  or  persons  to  whom  thesadoe 
as  sharers  therein. 

A  policy  is  effected  en  acBonnt  of  jjf.  and  Co.,  and  a-loss-haViog  happeiwd,  iHit  iotn^ 
est  is  averred,  in  the  declaration,  to  be  in  A-  and  iB.;  with  other  counts  atatiqg  it  to  be 
in  die  other  parties  respectively,  which  a  judge  at  chambers  directed  tohe  struck  ou^ 
It  was  left  to  the  jury  to  say  whether  all  the  adventurers  were  intended  to  be  includ- 
ed, which  they  found  in  the  affirmative  I'^Held,  that  the  plaintiff  was  entitled  to  re- 
cover accordingly^ 


Sfffi&DB*. 
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» 

<  did,  tnt^ht^  <A*  ihovld  apf>ertahi)  in  ipktt  or  hi  all>  oti  thie  1815. 

*  ship  Hmfgeri  froto  S/.  Domingo  to  Ldniifiy  .by  dirrfir  snd    ^    ^'''^ 
fGflr accoont  of  Messrs.  Natbmkl Do^tick^  andCo.  The  de-  «. 
vistnvrion  afterwairds  averred,  *  that  the  ^d  poikf  was  made 

*  bf  the  i^ahitift;  as  the  agent  of  Nathaniel  Dowriifk^  and 

*  JobnlTayf  and  for  their  useand  benefit  •,'— that  a  quantity 
vf  coBee  was  shipped  at  5/.  Doming^^  on  board  the  said 
^ip,  and  that  the  said  NatbanitI -Do^vrick  and  Jtihn  Wdy 
were  then,  and  from  thence  until  the  time  of  the  loss,  ia* 
terestedin  the  said  coffee,  to  the  amount  of  all  the  monies 
by  them  insured. — ^By  an  agreement  of  the  \9ihtil  March 
1810,  between  Nathaniel  Dowridk  md  John  Way,  cf  the 
city  of  LonJcn,  mercfaams,  earrjing  on  trade  etnitr  the 
firm  if  Natbamel  Dfi^frick  and  Co,,  of  the  first  part; 
T.  Dixdn  of  the  second  part,  D.  IL  of  the  third  part,  and 
/.  R,  of  the  fiourth  part ;  it  had  been  agreed  that  the  said 
7.  Dixony  D.  ff.,  and  I.R.  should  become  interested  in 
an  adventure  of  sundry  goods,  &c.,  which  the  said  Na^" 
mel  Dowfich  and  J^  Way  had  purchased  on  their  own 
separate  credit,  to  be  disposed  of  at  Hajti,  and  the  pro- 
ceeds thereof  to  be  invested  in  the  purchase  of  sundry 
other  goddsy  to  be  consigned  to  the  joint  account  of  the 
said  'Nathaniel  Dowrick  and  ^hn  Wtiy,  The  declaration 
originally  contained  several  other  counts,  stating  the  in- 
terest to  be  in  the  difFel*ent  parties  to  the  agreement ; 
but  cm  a  summons  before  the  Chief  yustiee,  his  lordship 
ordered  the  additional  counts  to  l)e  struck  Out. 

At  the  trial  of  the  cause,  at  the  sittings  after  last 
Michaelmas  terra,  at  Guildhall,  before  the  Chief  Justice, 
it  wtts  objected,  on  the  part  6f  the  underwriters,  that  the 
plaintiflTwas  tiot  entitled  to  recover  more  than  the  interest 
of  Dtndrick  and  Co. ;  confibing  that  firm  to  Bo^orict  and 
JVay^  and  that  that  objection  wduld  have  applied  equally, 
.tfaotif^  the  counts,  avei^ng  the  different  interests,  had 
not  been  atruck  out.    His  lordship  left  it  to  the  jmy  to 


Carruthirs 

V 
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1815.  ^7>  ^l^Ctl^^i*»  by  the  teim  Dowritk  and  Co.y  the  policy 

had  been  intended  to  comprehend  all  the  adventiims,or 
only  the  two  persons  who  composed  the  orif^inal  firing 
She  ddbv.  dhserving,  at  the  same  time,  that  they  were  not  to  give  the 
policy  this  extended  construction,  merely  because  they 
thought  the  justice  of  the  case  required  it,  unless  they 
should  be  warranted  by  the  fact.  The  jury  said,  that 
they  had  no  doubt  but  the  fact  was,  that  all  the  ad- 
Yenturers  were  meant  to  be  included.  The  point  was, 
however,  reserved,  and, 

Mr.  Serjt.  Lens  now  moved,  that  this  verdict  should 
be  set  aside,  and  a  new  trial  granted.  If  the  interest  of 
all  the  adventurers  had  been  intended  to  be  insured,  the 
policy  should  have  been  effected  in  such  a  way,  as  that  the 
underwriters  might  have  known  what  interest  they  wert 
insuring.  By  making  the  policy  with  this  double  aspect, 
Dowrtck  and  Co.  would  be  gaining  an  unfiiir  advantage 
over  the  underwriters  \  for,  by  this  ambiguity,  they  had  it 
in  their  power  to  construe  the  interest  to  be  limited  or  not, 
according  as  the  ship  might,  or  might  not,  have  been  lost. 
The  extent  of  the  interest  should  have  appeared  on  the 
.  policy,  and  been  thereby  communicated  to  the  under* 
writers}  as  the  case  stood,  the  rule  applied,  exprttm 
Unius  est  exclusio  alierius.  The  finding  of  the  jury  could 
proceed  only  on  the  intention  of  the  insured^  as  there 
was  no  evidence  of  any  comihunication  of  such  intention 
having  been  made  to  the  underwriters,  beyond  the  import 
c^  the  policy  itself,  which,  apparently,  related  only  to  the 
known  firm  of  Dowriek  and  fVay. 

Lord  Chief  Justice  Gibbs. — I  reserved  this  point  for 
^he  defimdant,  and  have  desired  my  brothers  to  take  it 
into  their  consideration,  and  they  are  of  opinion  that  thae 
is  no  reason  for  setting  this  verdict  aside.  Another  ground 
on  which  I  should  have  directed  a  verdiafor  the  plaintifft 
even  though  I  had  considered  that  the  mterest  ought  to 
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have  been  confined  to  Doivrici  and  Way^  was,  that  they 
were  consignees  of  the  cargo,  and  that^  therefore,  they 
had  a  Hen  on  it,  which  entitled  them  to  make  this  insure 
ance. 

Mr.  Justice  Htatk  was  of  the  same  opinion^  and  obsenr** 
ed  that  there  was  no  reason  why  the  interest  ahould  ap^ 
pear  on  the  face  of  the  policy. 

Mr.  Justice  Chambre  and  Mr.  Justice  DaUas  con- 
ccirred. 

Rule  refused  (a). 


1815. 


CAKRUTHSaS 

v. 
Shkddbk.,. 


(a)  See  Puge  t.  i^,  2  B.  and  P.  94Q,  where  the  pufchaser  of 
a  cargo,  having  parted  with  a  share  of  it  to  another  house,  arter« 
wards  insured  it  on  his  own  account,  and  averred  the  interest  to  be  in 
himself  alone  : — ^The  court  held  that  he  still  had  an  interest  in  the 
entirety  of  the  cargo,  sufficient  to  support  the  averment  in  the  de* 
claration,  notwithstanding  others  had  a  beneficial  interest  in  part. 

But  see  also  Bell  v.  Jintleff,  l6  Eatt.  141,  where  the  interest  was 
averred  to  be  in  I.  B»  only,  the  persons  really  interested  being  I,  B. 
and  fT.  B^t  and  the  policy  having  been  made  on  their  joint  account, 
and  for  their  joint  use.  The  court  held  thai  the  allegation  '  on 
'  whose  account  and  for  whose  use  and  benefit  a  policy  is  made,' 
was  a  material  allegation,  and  should  be  stated  according  to  the  truth, 
and  therefore,  that  the  variance  was  fatal.  Lord  Ellenborough,  in 
delivering  the  opinion  of  the  court,  said,  that  since  the  stat.  \g  Geo.  ?. 
e.  37 » that  had  been  the  constant  practice;  and  that,  though  an  ac- 
tion might  be  brought  upon  a  policy  in  the  name  of  the  person  who 
effected  it,  thoueh  he  were  not  the  party  interested;  yet  that  the 
persons  interested  were  so  far  considered  as  parties  to  the  suit,  that 
the  declaration  of  any  of  them  was  admissible  evidence  against  the 
plaintiff,  and  what  would  be  a  defence  against  them  was,  in  many 
instances,  a  defence  apinst  the  plaintiff;  that  therefore,  the  under- 
writer  ought  to  be  truly  Informed  by  the  record  on  whose  behalf  lYit 
policy  was  made; — and  that  public  policy  reouired  this,  to  ex* 
dude  the  property  of  enemies  from  the  benefit  otBritith  insurance. 
— His  lordship  took  some  pains  to  distinguish  thu  from  the  cas^  of 
fage  V.  f^g. 


WOOD&OFFB  V.  WILLIAMS.  Saturday, 

January  28. 

The  Soiicitor-General  shewed  cause  against  a  rule,  which  The  court  will 

had  been  obtained  by  Mr.  Serjt.  Pell,  to  amend  the  decla-  "^[^^^^  *,^"[J^ 

ration  in  this  action,  by  entitling  it  as  q£  Michaelmas  term  term  of  which  a 
^  declaration  is  en- 

titled, to  a  previous  term,  in  order  to  bring  it  within  the  time  Kmitcd  for  the  action. 

VOL.  I.  GO 
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9. 
WiLLlAlCS. 


1813,  instead  of  Micbatlmas  term  1814.  The  actioa 
was  brought  on  the  statute  of  usury,  and  this  application 
was  made  in  order  to  bring  the  title  of  the  declaration 
within  twelve  months  after  the  offence  was  cominitted; 
but  the  court,  he  said,  would  not  amend  a  declaration  in  a 
penal  action,  in  order  to  assbt  the  plaintiff  in  point  of 
time. 

Mr.  Serjt.  Pell^  in  siq[>port  of  the  rule,  cited  a  case  of 
Mestan  y.  Hurst^  in  which  the  court  of  King^s  Benck^  in 
the  present  term,  had  amended  a  misnomer  of  the  defend- 
ant's christian  name  in  a  penal  action,  So^  in  the  present 
case,  the  amendment  to  be  made  was  a  mere  matter  of 
form,  and  might  have  been  made  on  a  summons  before  a 
Judge,  and  the  circumstance  of  its  being  a  penal  action 
made  no  difference. 

Lord  Chief  Justice  Gibbs. — ^This  is  an  application  to 
amend  the  memorandum  of  a  declaration,  which  now  stands 
entitled  as  of  Michaelmas  term  1814,  to  Mid)aelmas  term 
18 IS,  There  is  no  affidavit  in  support  of  the  motion, 
nor  do  we  see  any  reason  for  making  the  amendment. 
The  plaintiff  alleges,  as  a  reason  for  doing  it,  that  it  would 
let  him  into  a  case  from  which  be  will  be  ezcloded,  if  the 
declaration  remain  as  it  now  stands.  The  court,  however, 
cannot  help  that :— -If  the  plaintiff  be  able  to  connect  the 
writ  with  the  declaration,  there  is  no  necessity  for  the 
amendment ;  if  he  cannot^  the  court  will  not  assist  him.-? 
Per  Curiam^ 

Rule  discharged. 
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1615. 

CIRAGNO  V.  HASSAN.  1™*!^/' 

^  ^  Jan.  SI. 

The  Solicitcr  General  moved  for  a  rule  to  compel  the  Oq  a  motion  to 
plaintiff  in  this  action  to  give  security  for  costs^  on  an  affi*  tiff  to  gi?e*s€cu«* 

davit,  which  stated  that  the  defendant  was  captain  of  a  '*^y  ^^^  «>»*•»  ^he 
m    ,..  1         t        1        .  -     .«.  ..  .        ^  court  will  not  en- 

Turkish  vessel ; — that  the  plamtm  was  a  sauor  on  board  ter  into  the  me^ 

the  same  ship,  and  had  been  hired  on  the  terms  usual  in  "'*  ^^^^^  ?"** 

*  nori;ninttn« 

Turkey ;  viz.  not  to  receive  wages,  but  a  share  of  the  pro*  rule  on  account 

fits  at  the  conclusion  of  the  voyage  5  that  the  vessel,  in  the  ^i  Jt*  ^*«^»*>'P 

'  o    »  '  of  the  case  upon 

prosecution  of  a  voyage  from  Smyrna  to  this  country  and  the  defcndiint* 
back|  had  arrived  at  London  ; — and  that  the  sailors,  having 
deserted,  and  being,  in  consequence,  afraid  of  returning  f  o^ 
Smjma^hand  arrested  the  captain  iu  twelve  different  actions^' 
for  wages  cftimed  to  be  due  to  them. 

Lord  Chief  Justice  Gibbs. — It  would  be  a  very  bad 
example,  if  the  court  were  to  go  into  the  circumstances  of 
the  cate^  and  the  foundation  of  the  action,  in  order  to  judge 
whether  tbcgr  sbauld  call  on  the  plaintiff  to  give  security 
for  costs.  If  that  shorid  be  made  an  ingredient  in  our 
decision,  we  must  go  into  the  merits  of  the  cause  on  every 
application  of  this  kind.  There  is  no  instance  in  which 
the  court  has  granted  this  rule  on  these  grounds,  where  the  ' 
plaintiff  has  been  in  this  country  \  and  though  I  do  not 
meanto  lessen  the  hardship  of  the  defendant's  case  in  the 
preseat  inscancef  T  think  the  general  rule  is  of  greater 
consequence  than  his  individual  convenience. — Per  CU'^ 
riamp 

Rule  refused  (a). 


(u)  nd.  ante,  p.  4. 


O  G4 


CASES  IN  HItAAt  TCKM* 


1816.  PKiDEAUX  .and  another  v.  gifford  and  wife,  dc^ 

Wectoesdiy,  forciants. 

Feliruary  1. 

'fhe  court  will  TlIB  deforciants  in  this  case  were  possessed  of  two  differ- 
eon^slii  for  con-  ^^^  species  of  interest  in  the  premises  intended  to  be  coo- 
veyiDga  life  y/tjedi  being  seized  thereof  for  thnr  lives  reqiectivelyi 
esUtCj  and  a  fine        ....  .,.  «  .        •iri<-- 

sur  cognizance  di  ^<^  heiBg  entitled  to  the  re▼erslon^  in  default  of  issue. 

dtffit  tantum,  Jq  ^^^  ^^  ^3,^  ^j^^^  ^^^  diierent  inter ests^  the  parties 
for  conveying  a  '^        .  .  "^ 

reversionary  in-     levied  a  finei  havkig  a  twofold  operation ;  viz.  a  fine  iuf 

w^Slil^l^to^  ^«f «W/>  to  pass  the  Ufo  estate^  and  a  fine  sur  eognizMtui  k 
as  one  and  the  Jrok  iMntumy  to  pass  the  reversionary  interest ;  but  with 
**"*   "*•  only  one  writ  of  covmanty  and  one  concord.    When  this 

^e  was  carried  to  the  diirographer^  that  officer  objected 
to  pass  it»  on  the  ground  that  there  were  two  operations 
ii  the  same  fine,  for  the  petfpose  of  eonvejing  two  distinct 
estates. 

'  Mr.  Seijt.  HejwmL,  on  a  former  c£ty  in  this  tenn^ 
dloved  that  the  chirographer  might  be  ordered  to  allow 
this  fine  to  pass^  The  court,  however,  refused  to  con- 
sider the  question,  except  in  the  presence  of  the  chiro* 
gn^her,  who  was  accordingly  ordered  to  attend,  eitlier 
personally  or  by  deputy,  on  a  subsequent  day,  and  report 
his  objections  to  pass  the  fine. 

The  chirographer,  accordingly,  on  a  subsequent  day, 
attended  $  and  Mr.  Seijt.  Onsloxo^  as  his  counsel,  insisted 
that  this  fine  could  not  be  allowed  to  pass,  either  oa  prin* 
dple  or  on  precedent.  It  was  an  attempt  to  make  one 
fiiie,  by  givmg  it  this  conjoint  operation,  answer  the  pur- 
pose of  two  fines ;  by  which  means,  the  interests  of  ttc 
revenue  would  suffer,  since  one  stamp  would  be  made  to 
serve  for  two  fines.  The  forms  of  the  office  had  been 
settled  with  great  deliberation^and  the  officers  were  acting 
under  considerable  responsibility,  and  were  not  to  bs 
considered  merely  as  transcribing  clerks.    The  case,  he 
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said,  was  not  a  new  one ;  for  in  Che  case  of  LawtfAy  v.  \%\$. 

J^nigbt  (fl),  the  chirographer  having  refused  to  past  a  fine  ^^"^ 

jur  c9gni%aif^e  tU  droit  com  rup,  btc.y  and  a  fine  sur  concessity  v. 

in  the  same  concord^  the  court  held  that  this  sort  of  dou- 
ble fine  was  unprecedentedt  and  accordinglyj  the  fine  sur 
concissit  was  struck  out. 

Mr.  Serjt.  Heywoodj  contrk,  insisted  that  ther«  was  no 
foundation  for  the  objection.  He  cited  Ludlofw  v.  Drunu' 
mond  (b)^  where  it  was  decided  that  a  fine  sur  concessit 
would  pass  particular  estates,  together  with  the  reversion 
in  fee.  [Lord  Chief  Justice  Gibhs^^The  only  difierence 
between  a  fine  sur  concessit^  and  a  fine  sur  cogmzanci  Jb 
droit  tsntum,  is,  that  by  the  former,  the  deforciant  is  sijp- 
posed  to  have  granted  the  estate ;  by  the  latter,  he  ac- 
knowledges! the  right  to  be  in  the  cognizee.  As  to  the 
question  J  whether  thereveraicm  will  pass  by  a  fine  sur 
concessit y  that  only  concerns  the  parties  themselves: — All 
that  we  have  to  consider  is,  whether  the  fine  pass  in  the 
proper  Sarm.'}r^Adjournatur. 

On  this  day,  the  Lwd  ChUf  Justice  stated  the  opinion  of 
the  court  to  be,  that  the  fine  should  be  allowed  to  pass.  But 
his  brdship  observed,  that  no  reflection  whatever  ought 
to  be  cast  on  the  officer,  for  the  doubts  which  he  ha4 
entertained ; — on  the  contrary,  that  he  was  rather  to  be 
commended  for  applying  to  the  court  to  solve  such 
doidKs  (r )«    Whether  the  fine  were  operative  or  not,  was 


(a)  Bameit  SI 6.  {h)  2  Taun.  84. 

(0  The  officer  pfodiieed  to  the  ceon  leveral  precedents  of  orders 
by  the  court,  which.  Lord  C.J.  Oibbt  observed,  shewed  abundantly 
the  propriety  of  the  present  appeal  to  the  court.  One  of  them  was 
as  follows :  *  Trin.  tern,  SOih  Oeo.  3.,  Upon  reading  the  concord  of 
'  the  fine  between  the  parties,  and  it  appearing  that  part  of  the  pre- 
'  miset  are  in  possession,  and  part  in  reversion,  I  do  order  that  the 
'  same  be  amended^  bj  striking  out  the  nart  in  posiession,  and  psss- 
'  ing  it  as  to  the  reversion  only;  a  new  nnc  having  been  levied  of  the 
*  premises  in  possession,  of  the  said  term.  8d  OcL  1780.  B.  Gould.* 
r— The  Chitf  Justice  renurkedi  that  it  appeared  by  this  oider  of  Mr. 
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a  question  whiph  it  was  sot  necessary  for  the  court  to 
decide. 

The  chirographer  vas  accordingly  ordered  by  the 
court  to  suffer  the  6ne  to  pass ;  it  not  being  considered 
necessary  to  draw  up^  and  serve  upon  him»  a  ruk  for  that 
purpose. 


J.  Goutdt  that,  after  the  fine  had  been  leiied  of  ihe  two  differfin 
^states,  the  parties,  doubting  of  the  operation  of  this  double  fine, 

Cassrd  another,  and  tlien  came  to  the  court  to  amend  the  former, 
y  striking  ont  tbe'estate^  in  possession. — There  was  another  ordrr 
of  Mr.  J.  Gould,  as  to  a  concord  comprising  a  fine  tur  cognitanct  de 
droit  come  cro,  Wc.,  and  a  fine  tur  cognizance  de  droit  tansttm,  by 
which  it  was  directed  that  the  latter  should  be  struck  oqt,  aod  that 
the  fine  should  pass  as  to  the  former  only. 


Wednesday, 
Feb.  1. 

An  affidavit  of 
debt,  stating  that 
the  defendant  is 
indebted  to  the 
plaintiff  on  pro- 
missorv  notes  of 
the  defendant, 
viUiout  stating 
how  the  plaintiff 
became  entitled 
to  recover  upon 
them,  is  defec* 
"  live. 


BAL£I  V.  BATLfiT. 

Mr.  Serjt.  Best,  on  a  former  day,  obtained  a  rule  msiio 
discharge  the  defendant  out  of  .custody,  on  enteriog  a 
common  appearance,  on  the  ground  that  the. affidavit  of 
debt  was  defective.  It  stated  the  defendant  to  beindebc- 
ed  to  the  plaintiff  on  certain  promissory  notes  of  the  said 
defendant,  stating  the  respective  dates  of  them,  but  not 
alleging,  that  they  were  payable  to  the  plaintiff^  or  that 
they  were  payable  to  any  other  person,  and  had  been  in- 
dorsed to  the  plaintiff. — ^The  Chief  Jtisiict  observed,  that 
^e  application  had  been  made  to  him  at  chambers,  and 
that  the  objection  then  struck  his  lordship  as  being  worth 
considering.  It  was  usual  to  state  the  connection  between 
the  plaintiff,  and  the  other  parties  to  the  notes,  in  order 
to  shew  how  the  plainti^ became  entitled: — ^In  the  pre- 
sent case,  the  plaintiff  might  clgim  either  as  payee  or  in- 
dorsee. 
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On  this  day,  Mr.  Serjt.  Vavghan  was  to  have  shewn  J  81 5. 

cause ;  but  the  court  being  unanimously  of  opinion  that  Balbi 

the  affidavit  was  defective,  the  lule  was  made  _    o. 

Absolute  (0). 


(er)  Vxdt  ant^,  p.  316,  el  seq. 


Batlet. 


WILSON  V.  FORSTBR*  Friday, 

February  3. 

Tills  action  was  brought  to  recover  a  total  loss  on  a  Where  a  ihip  is 
*.  ^.  *S        •••«irA  B        r.,^    seized  and  coa- 

policy  of  msurance,  effected  the  7th  ox  September  1810,  clemnedbya 

on  the  ship  Agatia^md  freight,  at  and  from  Liverpool,  to  ^ortiffi  stotc,  and 
her  port  or  ports  of  discharge  in  the  Babic.    The  interest  master  on  behalf 

was  averred  in  the  declaration  to  be  m  the  plaintiff,  and  *>^^"  owner,  tht 

\  '  owner  can  only 

the  loss  was  alleged  to  have  happened  by  seizure  of  the  recover  as  fori^ 
ship  and  goods,  near  PHlau,  by  persons  unknown. — The  {'o^the  property 
cause  was  tried  at  GuUdhaHf  at  the  sittings  after  last  in  the  ship  is  not 
££ij/^  term,  before  Lord  Chief  JusticeGrMi,when  averdict  ^\^^ 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 
court  on  a  case,  which  statedt  in  substance,  as  fellows. 

The  plaintiff  was  sole  owner  of  the  ship  AgtUba^  which 
sailed  fit>m  Liverpool^  with  a  cargo  of  goods  on  freight, 
bound  to  Pil/au,  on  the  24th  of  Septemier  1810.  In  the 
course  of  the  voyage^  the  ship,  after  sustaining  considerable 
damage,  arrived  in  Pillau  roads  on  the  10th  of  Novemter 
1810,  and  the  next  morning  sailed  into  Pillau  harbour, 
where  she  was  immediately,  with  her  cargo,  seized  and 
taken  possession  of  by  the  officers  of  the  Prussian  govern- 
ment* The  master  had  not  afterwards  any  command 
over  the  vessel,  nor  was  he  able  to  use  any  means  to  re- 
cover possession  of  her,  until  she  was  repurchased  by  him 
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1815.         St  the  public  sale  by  auction,  held  by  the  mariciiiie  couit 

VViLsoM        «t  Pillau^  on  the  first  of  April  1811,  for  the  sum  of  558 

rix  dollars,  when  she  was  delivered  to  him,  and  he  was 

then  at  liberty  to  sail  with  her  in  any  direction  he  thoaght 

fit,  and  he  had  the  command  of  her  in  the  same  manner 

as  before  the  seizure.    He  stated  in  his  evidence  that, 

in  his  judgment,  the  most  advantageous  course  that 

could  be  taken  for  his  owner,  was  to  recover  possession  of 

the  ship,  by  paying  th^  said  sum  of  money  at  the  auction, 

on  which  occasion  he  considered  himself  acting  as  the 

ownei^s  agent.    The  vessel  was  not  then  in  a  sea-worthy 

state,  or  capable  of  prosecuting  her  voyage  in  the  liMe^ 

or  of  returning  to  Great  Britain  s  and  the  master,  having 

taken  possession  of  her,  caused  her  to  be  repaired,  and 

rendered  sea-worthy,  after  which  he  navigated  her  safely 

home  to  the  port  of  London^  where  she  arrived  in  August 

181 1.     The  owner  had  notice  of  her  arrival,  and  the 

master  held  her  there  for  and  on  account  of  the  owner, 

and  was  ready  to  have  delivered  her  up  to  him,  or  his 

agents,  if  he  had  been  required  so  to  do ;  and  the  owner 

might  then,  if  he  had  thought  fit,  have  had  possession  of 

the  ship,  in  a  perfectly  safe  and  sea-worthy  state. — A  bot«* 

tomry  bond  had  been  given  by  the  master  at  PiUmij 

for  the  money  with  which  he  repurchased  the  ship,  the 

amount  of  which  the  owner  refused  to  satisfy  \  and  it  was, 

in  consequence^  put  in  suit  in  the  admiralty  court  here, 

and  the  vessel  was  taken  possession  of  by  the  marshal  of 

that  court.     On  the  2d  of  December  1812,  a  decree  of 

sale  was  made  in  favour  of  the  holder  of  the  bottomry 

bond,  and  on  the  21st  of  y^fiswarj^  following,  a^commissioo 

of  sale  issued,  in  pursuance  of  which  the  ship  was  sold  by 

public  auction,  and  the  proceeds  thereof,  and  of  the 

homeward  freight,  were  paid  over  by  the  registrar  of  the 

lubnirahy  court,  to  the  holder  of  the  bottomry  bond, 
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tinder  the  decree.    It  was  admitted  that  the  plamtiff  was 
entitled  to  a  total  loss  on  the  freight. 

The  question  for  the  opinion  of  the  court  was,  whe- 
ther the  plaintiff  were  entitled  to  recover  a  total,  or  only 
a  partial  loss  upon  the  ship. 
The  case  came  on  for  argument  on  this  day,  when 
Mr.  Seijt.  Letu,  for  the  plaintiff,  premised  that  the  ques- 
tion was,  whether  the  plaintiff  were  to  be  considered  as 
having  recovered  his  ship,  after  her  condemnation; — 
whether  any  right  could  be  said  to  have  revested  in 
him  by  any  of  the  subsequent  transactions, — or  whe- 
ther, having  lost  all  property  in  her  by  the  seizure, 
he  werrf  not  entitled  to  renounce  all  concern  with  her, 
from  the  time  of  that  seizure.    The  case,  he  said,  had 
omitted  &cts  which  ought  to  have  appeared  upon  it ;  the 
present  argument,  however,  must  be  directed  to  it  as  it 
then  stood;  and  he  contended  that  there  was  sufficient 
to  shew  tbat,  though  the  master  had  acted  as  owner,  and 
with  the  best  intentions,  yet  that  the  property  in  the  ves^. 
sel,  having  been  once  divested,  had  never  been  resumed* 
It  would  be  contended,  on  the  part  of  the  defendant, 
that  the  owner  was  affected  by  the  act  of  his  agent ;  this, 
however,  was  not  like  the  ordinary  case  of  capture, 
where,  by  subsequent  events,  the  owner  gets  into  pos- 
session again,  as  in  the  case  of  recapture.     In  that  case, 
the  owner  was  put  into  full  possession  of  his  ship  again, 
and  could  not  construe  that  into  a  total  loss  \  he  could 
only  recover  a  partial  loss,  for  the  expense  incurred  in 
recovering  the  ship.    In  the  present  case,  the  ship  had 
been  condemned  by  a  hostile  act  of  the  Prussian  govern- 
ment, and  had  been  put  up  to  sale  to  any  person  who 
chose  to  purchase  her.    The  master  had  exercised  his 
own  judgment,  and  bad  bought  the  ship  at  his  own  risk, 
without  any  authority  from  his  owner,  who  disavowed 
that  purchase : — His  character  of  master  was  at  an  end, 
and  he  had  bought  her  as  any  stranger  might  have  done. 


1815. 
WiLgok 

9. 

FoasTiR. 
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[Lord  Chief  Justice  GiUs.'—'lloiw  can  you  distinguish  this 
case  from  that  otMc.  Masters  r.  SbooOnred  (a)i  In  that 
case»  the  ship  was  captured  by  a  French  frigate,  and  car- 
ried to  Charlestany  where  she  was  sold  as  a  prize,  and 
purchased  by  the  captain  on  account  of  the  owners. — ^In 
an  action  against  the  underwriters,  to  recover  a  total  loss, 
Lord  Kenym  said  that  it  was  impossible  to  make  it  more 
than  a  partial  loss,  the  insured  not  having  abandoned  at 
the  time  of  the  capture; — that  the  captain  was  to  be  con- 
sidered as  agent  for  the  owners,  as  recovering  so  much  pro- 
perty on  their  account,  and  that  they  had,  therefore,  i 
right  to  recover  only  so  much  as  the  injury  sustained 
amounted  to,]  Mr.  Seijt.  Lens  admitted  that  the  only 
way  by  which  the  two  cases  could  be  distinguished  was, 
thaty  in  the  case  cited^  the  seizure  and  sale  were  by  indi- 
viduals;— in  the  present  case,  they  were  by  an  act  of  the 
state,  not  by  that  of  the  captors:  for,  properly  speaking 
there  were  no  captors  in  the  present  case ;  it  was  a  for* 
feiture  to  the  Prussian  government,  which  detained  the 
ship  till  she  was  sold  on  behalf  of  that  government.  Thb, 
he  said,  was  the  whole  of  his  argument ;  for  if  it  were  to  be 
considered  as  the  case  of  a  conunon  capture  and  recap- 
ture, there  was  no  doubt  but  the  property  would  have 
revested  in  the  owner.  [Lord  Chief  Justice  GMs. — ^The 
ship  was  condemned,  because  she  had  vio]ated  some  lav 
of  the  Prussian  government,  which  is  similar  to  our  fiscal 
bw.]  Mr.  Serjt.  Lens  contended,  that  this  was  not  to  be 
considered  as  a  fiscal  condemnation,  but  as  an  act  of  vio- 
lence on  the  part  of  the  Prussian  government,  though  not 
actually  at  war  with  this  country.  The  owner  would 
have  had  no  right  to  take  possession  adversely  against  the 
captain. 

Mr.  Serjt.  Vaugkan^  cantrip  was  stopped  by  the  court. 


(a)  1  Etp.  Rep.  S37. 
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Lord  Chief  Justice  OiBBs. — I  do  not  know  what  effect 
would  have  been  produced  by  the  facts  alluded  to  by  my 
brother  Lens ;  but  as  the  case  now  stands ,  it  appears  - 
that  there  has  been  an  unlicensed  seizure,  and  the  master 
has  purchased  the  vessel  of  those  who  had  no  right  to 
condemn  her.  The  question,  therefore,  is,  whether  ht 
have  not  bought  her  with  a  bad  title  \  and  whether,  if 
the  insured  chose  ^to  take  possession  of  her,  the  master 
could  have  resisted  him.  I  am  of  opinion  that  the  plain- 
tiff  was  entitled  to  the  possession  of  her,  and  if  that  be 
the  case,  he  is  only  entitled  to  recover  the  expence  in- 
curred in  the  purchase  and  repair  of  her. 
The  rest  of  the  court  concurred. 

Judgment  for  the  plaintiflf^  for  a  partial 
loss  only,  to  be  ascertained  by  an  arbi- 
trator. 


1815. 

Wilson 

r. 
FoftSTKK. 


SUTTON   V.   CLARKE. 


Friday,  Feb.  3. 


This  was  an  action  on  the  case,  agamst  one  of  several  Bya  turnpike  act 

_,       ___  ^  ,  .        trustees  are  ap- 

trustees  under  the  stat-  5  Geo.  III.  r.  105,  for  repairmg  pointed  wiih  au- 

and  widening  the  road  from  Banbury^  in  OxfirdsUre^  to  ^^^'^7i[nands 

Luttenvorih,  in  Leicestershire;  and  was  brought  to  recovel*  adjoining  ihe 

n  satisfaction  for  damage  occasioned  to  the  plaintiff's  J^]ji*nablc^ 

land,  by  the  overflowing  of  a  drain  or  watercourse,  made  faction  to  the 

owners  thereof. 

By  the  same  act  ii  is  provided  that  all  actions,  for  any  thing  done  in  pursuance  of  the  act, 
shall  be  brought  within  iix  tnonths  after  ihe  doing  the  thing  complained  of.  A  drain  is 
cut,  by  an  order  sijjned  by  a  competent  number  of  trustee,  and  according  to  the  plan  of 
a  feinveyor,  in  land  adjoining  the  plaintiff's,  by  which  the  latter  is  overflowed.  An  ac- 
tion 15  brought  against  one  oYthe  trustees  only,  more  than  six  months  after  the  act  done* 
and  \hejirst  injury  sustaine<1j  but  within  six  months  after  a  subseoucnt  injur?  accrued. 
-^Heid,  Isl,  that  "the  action,  if  it  could  have  been  supported  at  aU,  was  wefl  brought 
:i2ainst  the  defendant  only; — But  2dly,  that  the  trustees,  having  acted  to  the  beat  of 
their  skill,  and  with  the  best  advice,  were  not  answerable  for  the  damage  which  had 
acrrned. — Senile,  that  the  limitation  of  the  action  is  to  be  reckoned,  not  from  the  time 
of  doin^  the  act,  hut  of  sustaining  the  injitry : — Queer e,  whether  this  be  confined  to  the 
,fir!tt  injury  sustained,  or  whether  an  aciion  might  not  be  brought  within  six  montfaa 
after  any  subsequent  injury  ? 
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by  the  defendant  and  bis  co-trAstees»  under  colour  oTtbe 
act.  The  first  count  of  the  declarations  after  redtiog 
that  part  of  the  act  which  gives  authority  to  the  trustees 
to  cut  drains  (a),  stated  that,  <  the  plaintiff  being  lawfully 
^  possessed  of  three  closes,  near  a  certain  road  in  the  S9ii 

*  act  mentioned^  on  the  10th  of  Jvne  1812,  a  certain 
^  watercourse  or  drain  had  been  made  or  dug  by  the 

*  defendant  from  the  said  road,  into  certain  land  near  the 
'  land  of  the  plaintiff^  under  colour  of  the  powers  and  au« 
^  thorities  given  by  the  said  act ;  but  of  so  insufficient 
'  breadth,  depth,  and  lengthy  that  by  means  of  the  nar- 

*  rowness  and  insufficiency  thereof,  and  of  the  same  not 
'  having  been  continued  a  sufficient  distance  from  the 

*  said  road,  large  quantities  of  water,  fix>m  time  to  time 
.^.flowing  to  the  same^  on  the  1st  of  October  1812s  and 

*  on  divers  other  days  and  times,  &c.  had  flowed  upon 
'  the  plaintiflTs  lands,  whereby  the  plaintiff  sustained 
<  damage  to  the  amount  of  £2QO.  Tet  the  defendant, 
^  being  one  of  the  trustees  for  carrying  the  said  act  into 
'  execution,  well  knowing  the  premises,  but  contriving 
'  and  intending  to  injure  the  plaintiff,  on  the  1st  of  Jum 
'  ISIS,  and  from  thence  hitherto,  wrongfully  and  injnii* 
'  ously  kept  and  continued  the  said  watercourse  of  such 
c insufficient  breadth,   depth,   and  lengthy  by  reason 


(a). By  that  statute  it  is  enacted,  amons  other  things,  *  Hiatit 
^  shall  be  lawful  for  the  trustees,  or  any  five  or  more  of  them,  or 
'  aoy  surveyor  or  other  person ,  by  them  or  either  of  them  appointed, 
^  to  make  causeways  in  or  along  the  sides  of  the  said  roads,  anilo 
'  cut  any  wat&courset  in,  ikrough,  or  acrois  any  lands  or  grounds, 
'  in  order  to  drain  or  prevent  the  said  roads  from  beins  overflowed, 
'  &c.  &c. ;  making  such  reasonable  satisfaction  to  the  owneis  or 
'  occupiers  of  such  srounds,  as  to  the  said  trustees  shall  seem  rea* 
^  sonaole.' — By  a  subsequent  clause  it  is  enacted,  <  that  if  any  aciioa 
'  or  suit  shall  be  brought  asainst  any  person,  for  any  thing  done  in 
'  pursuance  of  this  act,  sucn  action  shall  be  commenced  within  six 
'  months  next  after  /A#  doing  the  matter  or  thing  fot  which  suck 
^  action  shall  be  brought,  and  not  after watds^* 
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^  whereof^  and  of  its  not  leaving  been  kept  it  a  sufficioit.         1S15. 


^  (Ustance,  on  the  said  1st  of  Jum  1813»  and  cm  divers  '      ^ 
<  other  dayS)  &c.  large  quantities  of  water,  which  had  t^ 

*  flowed  into  such  insufficient  watercoursey  overflowed       viAafca-^ 
'.the  same,  and  flowed  over  the  plaintifl^s  land^  and 

*  continued  thereon  from  thence  hitherto,  whereby  the 
'  plaintiff's  crops  were  spoiled : — ^Yet  that  the  defendant^ 
'  though  requested,  had  not  made  any  reasonable  satisfiic* 
^  tion  to  the  plaintiffs  but  wholly  neglected  and  refused, 

*  contrary  to  the  form  of  the  statute,  &c/ — ^There  were 
three  other  counts,  stating  the  case  more  generally ;  thc^ 
two  last  of  which  did  not  state  any  intention,  on  the  part 
erf*  the  defendant,  to  injure  the  plaintiff. 

The  cause  was  tried  before  Mr.  Justice  Ciamhne^  at  the 
last  assises  for  the  county  of  JFarwki,  when  it  appeared 
that  the  drain  was  cut  in  the  spring  of  the  year  1812 1 
that  the  injury  was  occasioned  by  its  having  been  con- 
tracted in  its  width  towards  the  bottom,  which  strait^ 
ened  the  passage  for  the  water,  and  threw  it  upon  the 
adjoining  land ;  that  the  defendant  had  no  intention  of 
injuring  the  plaintiff's  property ;  that  the  drain  was  cut 
in  pursuance  of  a  plan  which  had  been  approved  of  by  a 
surveyor ;  that  the  order  by  which  it  was  made  was  signed 
by  a  competent  number  of  trustees,  and  by  the  defendant 
33  chairman ;  that  the  plaintiff  made  no  application  to 
any  meeting  of  the  trustees  for  a  compensation;  that 
tbe  first  damage  sustained  by  the  plaintiff  was  in  NofVenn 
ier  1812;  that  his  land  Was  again  overflowed  in  jfyrii 
1814}  and  that  the  action  was  commenced  in  May  1814. 
-r-*Several  objections  were  made  on  the  part  of  the  de* 
fendant,  which  resolved  themselves  into  three  :«^F/ri/, 
tjiat  the  action  could  not  be  maintained  against  the  trus- 
tiees  for  any  thing  done  by  them  under  the  authority  of 
the  act».  and  especially  that  the.plainciff  could  not  recover 
on  the  3d  and  4th  counts,  which  did  not  state  the  act 
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cbmplained  of  to  have  been  done  maliciously  z-^SecendSj^ 
that  at  all  events,  the  rest  of  the  trustees  should  have 
been  joined  in  the  action  \  one  of  several  trustees  not 
being,  alone,  dnswerable  for  fhe  act  of  all  of  them:— 
TiirJIff  that  the  action  had  not  been  brought  within  six 
months  after  the  act  was  committed ;  which  was  the  time 
limited  by  the  statute.— The  learned  judge  was  of  opinion 
that,  as  the  defendant  was  only  one  of  several-  tnuteo, 
acting  with  the  rest,  and  without  amy  malice  imputable  to 
him,  the  plaintiff  should  have  applied  for  a  compensation' 
dt  a  meeting  of  the  trustees,  or  to  the  court  o£King*t 
Bench  for  a  matidamus ;  and  that,  as  the  commissioners 
had  only  exercised  the  authority  vested  In  them  by  the 
sratuke,  the  action  was  npt  sustainable.  However,  he 
pefiised  to  nonsuit  the  plaintiff,  but  directed  a  verdict  for 
him,  with  liberty  to  the  defendant  to  move  to  ester  a 
nonsuit,  if  the  court  should  be  of  opinioa  that  the  actioii 
could  not  be  supported.  Accordingly,  a  rule  «£ri.wat  ob» 
taiiled  by  Mr.  Serjt.  Lins^  in  last  Michaelmas  term,  on  the- 
arothority  of  The  British  cast  Plate  Company  v.  Meredith  {a\ 
where  the  court  of  Kin^s  Bench  held  that  the  commis- 
sioners under  a  paving  act  were  not  liable  to  an  action 
for  damage  occasioned  by  them,  provided  there  were  no 
^cess  in  the  exercise  of  their  author;ty. 

The  ZdicHftr^General^  Mr.  Seijt.  VaughaHy  and  Mr.  Serjt. 
Ceplejy  on  a  subsequent  day  in  that  term,  shewed  cause.— 
With  regard'  to  the  first  and  principal  objection,  the 
question,  they  said,  was,  whether  the  trustees  were  to  be 
absolved  from  all  responsibility  for  the  damage  which 
they  might  occasbn  to  individuals,  however  badly  or  in- 
artificially  they  might  execute  the  powers  vested  in  them. 
As  to  the  compensation  which,  it  had  been  suggested* 
the  plaintiff  might  have  had  recourse  to,  the  only  damage. 


(a)  4  T.  R.  794. 
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for  which  the  act  had  g^ven  a  remedyt  was*  that  whicfi-  1815.^ 
might  be  sustained  by  the  person  in  whose  land  the  drain  Suttoh 
should  be  actually  cut ;  there  was  no  compensation  for  v. 

the  owner  of  the  adjoining  land»  in  case  it  should  be 
overflowed ;  unless,  therefore,  he  could  recover  damages 
through  the  medium  of  an  action,  he  would  be  unable  to 
obtain  any  redress.  In  this  particular,  the  case  of  7^ 
British  cast  Plate  Company  was  very  distinguishable  firom 
the  present ;  because  there,  the  commissioners  were  ex* 
pressly  authorized  to  make  compensation  for  the  damage 
sustained,  and  Mr.  Justice  Buller  founded  his  judgment 
on  that  circumstance.  In  that  case,  likewise,  the  act 
complained  of  was  one  which  they  were  expressly  autho-- 
rized  to  do,  and  which  they  had  done  properly;  for 
there  was  no  pretence  for  imputing  any  want  of  skill  or 
care  to  them ; — indeed  it  was  an  act  which  would  neces^ 
sarily  be  productive  of  damage,  in  whatever  way  it  might 
be  done.  Here,  on  the  contrary,  the  defendant  had  done 
that  unskilfully,  ^ich  he  might  and  ought  to  have  done 
properly  % — ^the  damage  had  accrued  by  the  negligent  ex- 
ercise of  those  powers  which  the  act  had  vested  in  him. 
In  LeadiT  v.  Moxon  (a),  which,  they  said,  was  exactly  in 
paint,  this  doctrine  was  expressly  recognized,  and  the 
court  held  that  the  defendants,  who  were  also  commis> 
sioners  under  a  paving  act,  had  not  an  arbitrary  discre- 
tioHf  but  were  limited  by  law  and  reason.  Suppose  a 
water  company  were  to  put  down  pipes  of  insufficient 
strength,  which  should  burst  and  overflow  the  streets. 
£Lord  Chief  Justice  GiUs. — There,  the  resemblance 
^ils  in  the  most  important  particular;  for  the  water 
company  would  be  acting  for  their  own  advantage.]  Sup- 
poii^  then,  trustees  were  empowered  to  pull  down  houses, 
and  in  die  execution  of  that  authority,  were  to  occaision 

(a)  J  Wih.  461,  2  BL  9^4  S.  C- 
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the  destnxction  of  a  house  which  they  had  no  authoritr 
to  pull  down$ — or  suppose  the  trustees  of  roads,  in  the 
execution  of  their  office,  should  leave  a  hole  or  odier 
nuisance  in  the  road,  by  which  an  injury  shonld  accroe  to 
a  third  po^on ; — surely,  in  such  case>  the  trustees  would 
be  liable.    [Mr,  Justice  Chamhre. — In  the  present  case, 
there  was  a  plan  submitted  to  the  trustees^  and  they,  after 
taking  the  advice  of  a  surveyor  on  the  subject,  adopted 
the  plan,  and  gave  it  to  proper  persons  to  execute.] 
Whether  the  trustees  had  acted  on  their  own  jodgment, 
or  that  of  another  person,  if  the  work  were  done  unddl- 
fuUy,  they  were  equally  liable  at  law,  they  contended, 
though  they  were  not  culpable  in  point  of  moral  respon- 
sibility ;  for  when  they  adopted  the  advice  of  the  sur- 
veyor, they  made  the  plan  their  own.    Unless,  therefore^ 
,the  defendant  could  establish  this  proposition,  thatf  how- 
ever unskilfully  the  drain  might  have  been  cut,  he  was 
not  li^le,  unless  actual  malice  could  be  proved^  thb  ob- 
jection would  be  no  defence  to  the  action.— -The  ucBui 
objection,  as  to  joining  the  other  trustees  in  the  actiooy 
was  not  insisted  upon  by  the  other  side. — Tbirdfy^  as  to 
the  limitation  of  the  action,  they  contended  that  it  was 
not  necessary  that  it  should  be  brought  within  six  mouths 
after  the  act  was  don^  nor  within  six  months  after  the 
first  injury  was  sustained ; — ^that  period  was  to  be  reckoo* 
ed  from  the   time  when   the   damage,  which  was  the 
subject  of  the  action,  was  produced.    [Lord  Chief  Justice 
GMs, — The  defendant  insists,  not  that  the  action  must 
be  brought  withbi  six  months  from  the  time  when  the  act 
was  done;  but  that,  as  soon  as  it  appeared  that  the  act  was 
of  such  a  complexion  that  damage  mnst  ensue  from  it,  the 
six  months  must  be  calculated  from  that  time.]  Asloogas 
thf;  drain  remained  inartificially  made,  and  dam^e  con- 
tinued to  be  sustained  by  it,  the  plaintiff,  they  contended, 
had  a  right  of  actii  n  j  in  the  same  way  as  every  continuance 
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of  a  nuisance  was  a  fresh  nuisance;— for  otherwbei  if  the 
plaintiff  must  inforce  his  action  as  soon  as  he  had  received 
a  sciniUla  of  damage,  the  defendant  would  be  indemnified 
for  all  injury  which  his  neglect  had  occasioned,  by  pay- 
ing a  very  trifling  sum ;  for  the  damage  occasioned  within 
the  first  six  months,  probably,  did  hot  amount  to  <£5.  The 
plaintiff  could  not  have  recovered  prospective  damages,  as 
the  owner  or  reversioner  perhaps  might,  as  being  an  injury 
to  the  inheritance; — the  mere  occupier  of  the  land  would 
have  been  confined  to  the  damage,  however  small,  which  he 
might  have  sustained  at  the  time  of  bringing  his  action, 
and  could  not  recover  on  the  vague  speculation  of  what 
niight  happen  at  subsequent  periods.  In  Roberts  v. 
Read  (a),  the  Kin^s  Ben$h  held  that  the  defendants, 
having  in  the  execation  of  their  office,  as  surveyors  of  the 
highway,  undermined  a  wall  adjoining  the  highway,  were 
liable  in  an  action  on  the  case,  though  the  wall  did  not 
fall  till  more  than  three  months  after  the  act  committed^ 
which  was  the  time  limited.  In  that  case.  Lord  J?//rii- 
bormtgh  XkxAl  the  distinction  between  an  action  of  trespass, 
and  on  the  case ;  the  consequential  damage  being  the 
very  gist  and  foundation  of  the  latter  action ;  and  Mr. 
^Justice  Bayleji  in  that  case,  asked  how  the  damage  was  to 
be  estimated,  before  it  actually  happened.  [Lord  Chief 
Justice  Gibbs. — Certainly  that  is  a  very  strong  case«] 

Mr.  Seijt.  Lens  and  Mr.  Serjt.  Pellj  contri,  observed 
that  the  first  and  principal  question  was  a  subject  of  great 
importance,  not  only  to  these  parties,  but  to  all  persons 
in  the  character  of  trustees.  If  it  should  be  decided  in 
favour  of  the  plaintiff,  it  would  put  an  end  at  once  to  all 
disposition  in  gentlemen  to  take  upon  themselves  an 
office  which  was  attended  with  much  trouble,  and  no 
possible  profit.    The  trustees  had  been  acting  in  the  way 
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which  they  considered  as  best  calculated  to  carry  the  m^ 
tention  of  the  legislature  into  execution;  and  though 
they  might  have  been  mistaken  in  their  judgmenty  they 
were  not  to  be  liable  to  an  action  on  that  account.  The 
question  was^  whether^  in  consequence  of  an  act  which 
he  had  been  called  upon  by  the  legislature  to  dO|  the 
defendant  were  liable  for  damage  accruing  to  a  third 
person^  without  any  proof  that  he  had  acted  maliciously. 
The  two  first  counts  of  the  declaration,  they  said,  had 
made  the  gist  of  the  action  to  depend  on  the  Tolontary 
and  malicious  act  of  the  defendant ;  for  after  stating  the 
injury*  it  was  alleged  that  the  defendant^,  *  knowing  the 
'  premises,  but  contriving  to  injure  the  plaintifi^  torm^- 
^  fully  and  injuriously  continued  the  cut  so  insufficiendy 
'  made ;' — though  they  admitted  that,  if  the  action  could  be 
supported,  without  proving  that  allegation,  it  tai^it  be  re- 
jected assurplusage.  [LordChief  Justice  (jfW/. — ^TobesoRy 
it  resolves  itself  into  the  question,  whether  it  be  necessary 
to  prove  malice  ;  for  on  that  depends  the  question,  whether 
the  allegation  be  material,  or  not.]  The  defendant^  they 
contended,  could  only  be  liable  on  the  ground  that  he  had 
deviated  from  the  course  prescribed  by  the  act,  or  that 
he  had  exceeded  the  powers  which  had  jbeen  intrusted 
to  him.  The  argument  which  had  been  used  by  the 
plaintiff,  that  unless  this  action  could  be  sustained,  be 
should  be  without  redress,  was  answered  by  Lord  Kmjm^ 
in  his  judgment  on  the  ca;»e  of  the  British  cast  Plate  Cem^ 
^/ly,  where  he  said,<  If  the  legislature  think  it  necessary,  they 
'  enable  the  commissioners  to  award  satisfaction  to  the  in- 
'  dividuals  who  haj^n  to  sufier ;  but  if  there  be  no  such 

<  power,the  parties  are  without  remedy,  provided  the  com- 

<  missbners  do  not  exceed  their  jurisdiction.' — ^In  the  pre- 
sent case,  they  said,  there  had  been  no  more  an  excess  of 
jurisdiction,  than  in  the  case  alluded  to.  Mr.  Justice 
Bul/er,  in  his  judgment  on  that  case)  referred  it  to  the 
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broad  and  general  principle,  Solus  popuR  supretna  lex  \  an4  1B15. 

illustrated  it  by  one  of  the  strongest  cases  that  could  bti  ^"^^ 

put,— the  defence  of  the  kingdom  against  the  king's  ene^       ^    v, 
mies. — ^In  Ltadir  v.  Moxtm^  the  defendant  had  done  the 
very  thing  which  was  expressly  provided  against  by  the 
act  from  which  he  derived  his  'authority.*-*As  to  the 
seceni  objection,  that  the  action  was  brought  against  one 
•  of  the  trustees  only,  they  should  not,  they  said,  contend 
that  that  objection  was  fatal  in  point  of  law ;  they  should 
only  observe  that  it  was  an.  additional  reason  to  take  care 
that  the  action  was  rightly  brought  in  other  respects ; 
since  the  defendant,  perhaps,  might  have  been  the  very 
person  who  opposed  the  making  of  the  drain.^~Wilh 
respect  to  the  third  objection,  that  the  action  had  not 
been  brought  in  due  time,  they  contended  that  trustees 
for  public  purposes  were  not  to  be  liable  all  their  lives  for 
damage  done  by  them,  as  in  the  case  of  private  persons. 
The  plaintiff  must  exercise  his  judgment,  in  deciding  whe- 
ther the  act  were  likely  to  produce  sa  ii^ury  or  not,  and 
could  not  wait  till  the  damage  had  actually  accrued,  at  how« 
ever  distant  a  period.  The  action  might  be  brought  by  the 
occupier  and  reversioner  together.     [Lord  Chief  Justice 
Gitbs. — ^The  case  of  RtAitts  v.  Read  certainly  relieves  the 
plaintiff  from  the  necessity  of  calculating  the  six  months 
from  the  time  when  the  act  was  done.    I  confess  I  should 
have  had  great  difficulty  on  that  point,  because,  however 
absurd  it  may  be,  the  legislature  has  directed  these  actions 
to  be  brought  within  six  months  after  the  doing  the  thing 
complained  of: — ^The  Kwg^%  Bench ^  however,  following 
the  justice  of  the  case,  has  decided  otherwise,  and  cer- 
tainly the  two  cases  cannot  be  distinguished.]    At  all 
events  then,  they  contended,  the  action  should  have  beai 
brought  within  six  months  after  the  time  when  the  injury ' 
was  first  sustained ;  and  this  for  two  reasons,— ^rxf^  b^ 
cause  the  jury  could  have  estimated  the  future  damage  by 
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iei5k  that  whkh  had  been  already  sdstamed  jH'^iid  secvnMji  m 

^^*^  order  that  the  trustees  might  make  an  alteration  as  soon 

V,  as  possible.    They  cited  Lord  ElktiibvmtgV^  judgment  id 

Clarkb.        ^^  ^gjg^  of  ^hfXingyf.  Tbi  Justiets  ^  Si^hrdsUn (a), 

to  shew  that^  eten  where  there  is  hardship  in  the  case, 

stiU  the  court  could  only  follow  the  directions  of  the 

statute* 

Cur,  adv.  vtdt. 

On  this  day  Lord  Chief  Justice  Gibbs  delivered  the 
judgment  of  the  court. 

This  action  is  brought  against  one  of  several  trustees 
under  a  turnpike  act,  who  has  joined  in  an  order  made 
by  the  other  trustees,  the  ccmsequence  of  which  order  has 
been  that,  at  a  subsequent  period,  ccmsiderable  damage 
has  accrued  to  the  phintiff*s  estate ;  though  that  conse* 
(quence  was  tdifbreseen  at  the  time  when  the  act  was  done. 
It  was  proved  at  the  trial  that,  when  the  trustees  ordered 
the  drain  to  be  cut,  they  informed  themselves  how  it 
could  best  be  done,  and  took  the  opinion  of  a  surveyor 
upon  the  subject,  who  said  that  it  was  not  likely  to  pro> 
duce  injury  to  any  one.  No  negligence,  therefive,  can 
be  imputed  t6  them;  they  only  did  what  the  act  required 
them  to  doy  and  they  did  it  in  the  best  manner  they  were 
tkble,  ztd  according  to  the  best  information ;  though  it 
turned  out  that  they  were  mistaken  in  their  judgment. 
By  the  statute  from  whith  the  trustees  derived  their  an- 
thority,  it  is  enacted  that  no  acticm  shall  be  brought  for 
any  thing  done  in  pursuance  of  the  act,  except  within  six 
xnondis  after  tie  dmg  the  thtdg  for  which  it  shall  be 
brought.  In  the  fu^ent  case,  the  drain  was  cut,  and  th^ 
first  injury  was  sustained,  more  than  six  months  pren- 
tmsly  to  this  Action;  but  another  and  further  injary  ^' 
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craed  a  short  time  before  the  present  aution  was  brought.         1615. 
—Three  objections  have  been  made  to  the  action,  on  ead^ 
of  which  the  defendant  insists  that  the  plaintiff  shouhl 
be  nonsuited.    The  second  objection,  which  I  shall  dis-r       Glarkb^ 
pose  of  first,  is,  that  the  other  trustees  ought  to  have  been 
joined : — If  that  had  been  the  only  objection,  we  are 
clearly  of  opinion  that  it  would  not  have  prevented  the 
plaintiff  from  recovering. — ^The  principal  objection  is  to 
the  merits ;  viz..  that  the  trustees  under  this  act,  as  they 
derived  no  ben^sfit  from  their  oflSu:e,  ^re  not  answerable 
for  any  damage  which  may  have  accrued  in  consequen(;e 
of  any  act  done  by  them  within  the  limits  of  th^ir  au- 
thority, provided  tbey  u^ed  their  best  skill  an4  diligence^ 
and  obtained  the  best  advice  that  .was  to  be  procur^. 
Two  cases  have  been  <itedg  one  by  the  plaintiff,  the  other 
by  the  defendant ; — on  the  authority  of  the  first,  it  it 
contended  that  the  action  may  be  supported ;  on  that  of 
the  second,  it  is  as  streciuously  insisted  that  the  defence 
may  be  maintained.    The  case  cited  by  the  plaintiff  i$ 
that  of  Leader  v.  M^m  \  where,  though  the  defendants 
had  not  exceeded  their  jurisdiction,  the  court  thought: 
that  they  had  acied  in  a  most  oppressive  and  tyrannjicsd 
manner ;  and  that,  therefore,  though  they  would  have  had 
a  right  to  do  what  they  did,  had  they  done  it.properljb 
they  were  answerable  for  the  consequences  of  their  .oj^ 
pressiye  conduct  j.  and' we  entirdy  concur  with  that  judg- 
ment.   That,  however,  is  not  the  present  case  \  the  de- 
fendant has  acted  neither  oppressively  nor  wantonly.    In 
Leader  v.  Mexon,  the  damage  might  have  been  obviated, 
by  doing  the  act  complained  of  in  a  different  manner } 
in  this  case,  the  defendant  took  every  precaution  to  pre- 
vent the  drain  from  occasioning  any  injury ; — that  case, 
therefore,  does  not  come  up  to  the  present,  on  the  part 
of  the  plaintiff.    The  other  case  is  that  of  The  British 
east  Plait  Cmpany,  where  the  jnjury  complained  of  was, 
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1815.  that  the  defendants  had  raised  the  ground  oppodte  the 
plaintiflTs  gateway;  the  act)  however,  had  directed  them 
to  make  a  regular  descent,  and  there  was  no  other  way 
to  make  it,  except  that  in  which  they  did  it ;  that  case, 
therefore,  does  not  come  up  to  the  present,  on  the  part 
of  the  defendant ;  because  bert^  the  mode  of  cutting  the 
drain  VKas  left  to  the  defendant.  The  question,  there- 
fore, remains,  whether  the  defendant,  having  done  what 
he  was  required  to  do  in  the  best  way,  according  to  his 
judgment,  and  the  best  advice  that  was  to  be  procured, 
be  answerable  for  the  injury  which  has  eventually  hap- 
pened i--^e  are  of  opinion  that  he  is  not.  This  case  is 
perfectly  unlike  that  of  an  individual  who  makes  an  im- 
provement on  his  own  land,  from  which  an  injury 
eventually  accrues  to  another ;  such  person  must  answer 
for  the  injury,  because  he  was  acting  for  his  own  benefit 
In  this  case,  the  defendant  was  not  a  volunteer,  but  was 
executing  a  duty  imposed  on  him  by  the  legislature, 
which  he  was  bound  to  execute,  and  for  the  omission  of 
which  he  would  have  been  liable  to  putiishment ;  and 
he  is  not  answerable  for  a  consequential  injury,  which 

1'  not  only  he  did  not  foresee,  but  which  he  had  no  means 
of  foreseeing.— The  case  being  disposed  of  on  this  ground, 
it  is  not  necessary  to  give  any  judgment  on  the  question 
as  to  the  limitation  of  the  action. 

Rule  al^solttte  to  enter  a  nonsoit 
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SERRA  and  others  v.  Fyffe.  Monday* 

FebruAiy  6. 

The  plaimifls  declared  as  obligees  of  a  bond,  dated  the  J°  J^J*^??^^^^ 

25th  of  March'  1805,  against  the  defendant,  as  obligon  which  was««  that 

in  the  penalty  of  ^1000.— The  defendant  craved  oyer  of  ]  i'liJl/JS 

the  bond,  and  of  the  condition,  which,  after  reciting  that  •  accoont  of  all 

one  W.  BegUe  had  been  appointed  collector  of  the  .  ^^^^  j^^^, 

poor's  rates,  in  the  parish  of  St.  George  the  Martyr ;  and  *  tuancc  of  hiy 

__,  -,  111  onice,  the  dc- 

that  the  defendant  and  /.  H.  had  proposed  themselves  fendaDt  fjeadsd 

as  security  for  the  said  W.  BegUe,  until  all  accounts  should  P^j?!!;i^«*' 

be  fiilly  and  truly  settled  and  paid ;  provided, '  that  if  the  plainuff;  in  his 

said  JF.  BegUe  did  and  should,  from  time  to  time,  and  JfS&ll^h. 

at  all  times  thereafter,  deliver  to  the  directors  of  the  •  that  A.  B.  was 

,  ,  •      *  rcQnestad  to  dc- 

poor  of  the  said  parish  a  just  and  true  account  m  wnt-  .  i^^^  ^  ^^^  ^^ 

inff,  of  all  monies  received  by  him  in  pursuance  of  his  '  count  of  all  mo* 
"o*  .      ,  .     ,  .     -    ,,  '  nwsrecciTedby 

office,  and  from  whom  received  respectively,  and  of  all  «  him  in  ponu- 

sums  of  money  from  time  to  time  outstanding,  with  the  ;  ^°^^^J  ™f^ 
names  of  the  persons  from  whom  due,  verified  upon  « to  to  do/— 
oath ;  and  should  weU  and  truly  pay  to  such  persons,  jg^uV^'J/Jhat 
for  such  purposes,  and  in  such  manner,  as  the  directors  this  asjigiimeni 

*  ,  I'lj  ^u'®»  ^"C  bleach  waf 

should  appoint,  all  such  sums  as  should  appear  to  be  re-  y^^  !„  ^^t  allege 

cdved  by  him,  without  fraud  or  further  delay  5  and^in  aU  jn^^  Jj^,\^^- 
other  respects  justly,  truly,  and  feuthfully  discharge  and  •  gny  monies  hy 
execute  thedutie8ofhisoffice;-thentheobligation  to  be  •  T^ni^of  his  of. 

void/— The  defendant  then  pleaded/r/r,  non  est  factum  s 
secondly  J  that  the  said  W.  BegUe  did  from  time  to  time, 
and  at  all  times  after  the  making  of  the  said  writing  obli- 
gatory, well  and  truly  observe,  perform,  falfil,  and  keep 
all  and  singular  the  articles,  clauses,  payments,  conditions, 
and  agreements  in  the  said  condition  specified,  on  his  part 
and  behalf  to  be  observed,  &c.,  according  to  the  true 
intent  and  meaaing'thereof--^The  repUcation,  as  to  the 
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]  S15«         second  plea,  alleged  that  JV.  BegUe  continued  collector  of 


Serra 


the  said  rates  until  the  26th  of  February  181 2,  when  he 
T/"         ^^  requested  by  the  said  directors  to  deliver  to  them  a       l 
Ftffb.         jus^  jmd  xxMQ  account  in  writing  of  all  monies  received  by 
him,  in  pursuance  of  his  said  office,  and  from  whom 
r^eived  respectively,   but  that   he  refused  so  to  do.      : 
There  was  a  further  breach,  which  stated  that  W.  BtghU      I 
received  divers  sums  of  money,  which  he  did  not  pay  over      | 
as  directed ;  on  which  breach  issue  was  taken.    To  the 
first  breach,  the  defendant  demurred ; — ^assigning,  among 
other  causes  of  demurrer,  that  it  was  not  alleged,  nor 
did  it  appear  thereby,  that  the  said  W.  Begiie  ever  received 
any  monies  by  virtue  of  his  said  office  i  and  that  the  said 
first  breach  contained  a  negative  pregnant,  in  alleging  that 
the  said  W.  Begbie  had  not  delivered  an  account  of  the 
monies  received  by  him  in  pursuance  of  his  office,  with- 
QUt  averring  that  he  bad  received  monies  in  pursuance  of 
his  office;  by  the  omission  of  which  averment/the  defend- 
ant  was  prevented  from  traversing  and  putting  the  same 
in  bsue.    The  plaintiff  joined  in  demurrer,  and  on  this 
day  the  case  came  on  for  argument. 

Mr.  Serjt.  Vaughan  was  to  have  argued  in  support  of 
the  demurrer,  but  the  court  called  on  the  plaintiff's  coun- 
sel to  support  the  replication. 

The  Solicitor'Generalf  accordingly,  contended  that  thb 
feu  within  the  principle  of  assigning  breaches  in  the 
words  of  the  covenant.  [Lord  Chief  Justice  GiUs. 
Where  a  fact  must  previously  have  existed,  before  the  d^ 
fendant  cduld  possibly  break  the  covenant,  that  fact  must 
be  averred ;  the  question,  therefore,  is,  whether,  in  the 
present  case,  it  be  not  necessary  that  Begbie  should  have 
received  money,  before  he  could  account.]  The  Solidtcr 
Genera/  admitted  that  he  should  have  considered  a  more 
explicit  statement  to  have  been  necessary,  but  that  the 
point  appeared  to  have  been  decided  otherwise  in  a  case 


Fyffe. 
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of  Willtocis  V.  Nicbolh  (a),  which  was  an  action  on  bond  1815. 

for  the  performance  of  an  awdrd.    The  replication  as-         c^"^^ 
signed  for  breach,  in  the  words  of  the  award,  that  the  de-  9. 

fendant  did  not  render  to  the  plaintiff  an  account  of  debts 
due  to  the  partnership;  to  which  the  defendant  demurred, 
on  the  ground  that  it  did  nQt  appear  that  there  were  any 
debts  outstanding.  The  court  held  that  that  ease  fell 
within  the  rule  in  Com.  Dig.  tit.  Pleader  (C.  45),  where  it 
is  said  to  be  sufficient  to  assign  the  breach  in  the  words  of 
the  covenant,  promise,  &c. : — And  Mr.  Baron  Wood  ob- 
served, that  the  assignment  of  the  breach  necessarily 
implied  that  money  had  been  collected ;  that  is,  the  onus 
was  on  the  defendant  to  shew  that  he  had  not  received 
any  money :  He  it  was,  and  not  the  plaintiff,  who  was  to 
render  the  account.  The  court  were  also  of  opinion,  in 
that^ase,  that  it  was  not  incumbent  on  the  plaintiff  tQ 
state  such  facts  as  lay  within  the  defendant's  knowledjge. 
The  defendant,  he  observed,  would  not  be  without  re- 
medy, though  the  court  should  decide  that  it  was  not 
necessary  to  state  that  any  money  had  been  received  5  for 
lie  might,  in  his  rejoinder,  negative  that  fiact.  [Lord 
Chief  Justice  G'tbbs.  The  bond  is  conditioned  for  the 
performance  of  one  of  two  things,  or  of  both,  if  the  event 
should  require  it  j — if  Begbie  received  money,  he  was  to 
account  for  it ;  if  not,  he  was  to  return  a  list  of  defaulters; 
if,  therefore,  he  had  received  no  money,  the  breach 
should  have  been  in  the  other  alternative.]  The  ques- 
tion, he  said,  was  the  same  as  if  there  had  been  but  one 
alternative  ;  because  he  might  have  returned  a  list  of  de- 
£tulters,  and  yet  have  received  money  for  which  he  had 
not  accounted. 

Lord  Chief  Justice   Gibbs. — The  practice  formerly 


(a)  1  Price's  Excheq.  Rep.  IO9. 
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1815.  was^  for  the  defendant  to  allege  performance  specially  ia 

^^^^         his  plea,  and  while  that  particularity  was  required  in  the 
».  plea,   the  replication  was  much  fiurilitated  by  it.— The 

Fy  FTE..  j^jg  ^^g  j^^jj  g^  strictly  that  in  a  case  like  the  present,  it 
would  have  been  necessary  for  the  defendant  to  have 
averred  J  either  that  he  had  received  no  monies,  or,  if  he 
had,  that  he  had  accounted  lor  them ;  and  general  per- 
formance would  have  been  bad  on  special  demurrer ;  but 
if  the  plaintiff  had  not  demurred,  it  would  have  been  in- 
cumbent on  him  to  point  out  the  special  breach. — Where 
there  are  some  conditions  in  the  negative,  and  some  io 
the  affirmative,  or  where  some  are  in  the  alternadve, 
general  performance  is  not  sufficient.  In  this  view  of  the 
case,  therefore,  and  unless  the  law  on  thb  sat^ect  be 
much  altered  since  I  had  more  to  do  with  pleadings  thin 
I  lately  have  had,  the  breach  is  ill  assigned*  I  thinl  the 
plaintifis  had  better  move  to  amend. 

The  plaintiffs,  accordingly,  had  leave  to  amend, 
on  payment  of  costs;  and  the  defendant  was  at 
liberty  to  plead  de  mvo. 


Tuesday.  Feb.  7.  ^^''™''  ''•  «'""''• 

ia  given  on  de-      ^K*  S^ijt.  £f/7X,  on  a  former  day  in  this  term,  obtained 

murrer  for  the      ^  ^^^  ^^  ^j^^^  cause  why  the  execution  of  the  writ  of 
avowant  in  reple-  / 

vin^  firteen  days    inquiry  of  damages  in  thb  cause,  which  was  an  action  of 
notice  ofexecut- 


"ng  Ae^'mh'of     replevin,  should  not  be  set  aside  for  irregularity-    The 

inquiry  should      plaintiff  had    demurred    to   the    defendant's    avowry, 

plamtiff»  as  in       ^^^  judgment    was    j^ven  on    the  demurrer  for  the 

the  case  of  non-    avowant.  On  the  4th  of  January,  the  avowant's  attorney 

suit,  on  stot.  17  ,   ,       ,..«..,  .       ,  .      -.  . 

Car.  f,  c.  7.         served  the  plaintiff  with  a  notice  that  a  wnt  of  inquiry 

would  be  executed  on  the  12th  of  January  following ; 

which  was  executed  accordingly.     The  ground  of  the 

present  application  was,  that  only  eight  days  notice  of  the 
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execution  of  the  writ  of  inquiry  had  been  given,  instead 
of  fifteen  days  notice,  as  required  by  stat/  11  Car.  2. 
r.  7.  (a). 

Mr.  Serjt.  Best  now  shewed  cause,  and  contended  that 
as'this  was  a  case  of  demurrer,  and  therefore  came  under 
the  third  section  of  the  act,  eight  days  notice  was  suffici- 
ent, as  in  ordihary  cases,  since  no  number  of  days  was 
fixed  in  that  section.  The  same  necessity  for  fifteen  days 
notice  did  not  exist  in  the  case  of  demurrer,  as  in  case  of 
nonsuit ;  because  the  plaintifi^,  when  he  demurred  to  the 
afvowry,  must  have  been  apprized  of  the  nature  of  it. 
There  was  no  authority  in  point  upon  the  subject. 

Mr.  Serjt.  Lensj  contri,  observed  that  there  was  no 
foundation  for  this  distinction ; — ^that  the  two  clauses  of 
the  statute  were  to  be  considered  as  one  provision,  though 
for  fWo  difi'went  cases.  The  first  section  having  provided 
for  the  case  of  nonsuit,  and  fixed  the  length  of  the  no* 
tice  to  be  given ;  the  second  section  gave  the  defendant 
the  same  indulgence  in  the  case  of  demurrer,  but  upon 
the  same  terms :  According  to  the  argument  used  by  the 
other  side,  no  notice  at  all  was  necessary  in  the  case  of 
demurrer. 

Lord  Chief  Justice  Gibbi^. — The  books  of  practice 
consider  all  writs  of  inquiry  under  this  statute  as  subject 


1815. 


fiuRToir 

V. 
HlCKST. 


(d)  The  second  section  of  that  statate,  bein^  '  an  act  for  a  more 
^  speedy  proceeding  upon  distresses  and  avowries  for  rests,'  enacts, 
'  that  when  any  plaintiff  in  replevin  shall  he  nonsuit  before  issue 
'  joined,  the  defendant  making  a  suggestion  in  nature  of  an  avow- 
'  fj  or  cognizance,  to  ascertain  the  court  of  the  cause  of  distress ; 
'  tne  court,  on  his  prayer,  shall  award  a  writ  of  inquiry  to  the 
«  sheriff,  touching  the  sum  in  arrear  at  the  time  of  the  distress, 
'  and  the  value  of  the  goods  or  cattle  distrained ;  and  thereupon 
*  notice  qfjifteen  da^s  thnll  be  gjiven  to  the  plaintiff  or  hii  attorney 
'  tncofir/,  ^the  sitting  i^such  inquiry,'*  Sec,  &c.— The  third  sec- 
tion enacts,  '  that  if  judgment  w:  given  upon  demurrer  for  the 
'  avowant,  or  cognizor,  the  court  shall,  at  the  prayer  of  the  defend* 
'  ant,  award  a  writ  to  inquire  of  the  value  of  the  disticiSj"  &c;— 
triihottt  making  any  regulation  as  to  notice. 
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181^*         ^^  ^^^  ^^^^^  ^^*  '  ^^"^  '^^^  speakiug  of  books  of  practice 

u'v^  as  authority^  but  we  are  furnished  with  oo  cases  on  the 

Burton        subject ;  it  is  therefore  to  be  coimdered  as  mere  matter  of 

HicKBY.        practice^  and  certainly  we  feel  inclined  to  abide  by  that 

practice.      These  are  not  like  ordinary  writs  of  inqoiry  y 

—they  are  given  by  the  statute  in  particular  cases^  and 

the  statute  having  prescribed  a  notice  of  a  certain  length 

for  one  case^  it  is  not  unreasonable  to  extend  it,  by  parity 

of  reasoning,  to  the  other. 

The  rest  of  the  court  concurred. 

Rule  absolute. 


BAttTkAM  and  another  v.  towns  and  others,  defor- 
Tuc«day»  Feb.  7»  ciants. 


A  fine  IS  passed     Mb.  Serjt.  Bhssit  moved  that  this  fine  might  be  araended, 
land,  twefve acres  by  inserting  forty  acres  of  land,  forty  acres  of  meadow^ 


of  meadow,  and   ^nd  forty  acres  of  pasture,  m  the  room  of  thirty  acres  of 
twenty-five  acres  ,       ,  ,  <•  i  t  /.  r 

ofpasture;— in      land,  twelve  acres  of  meadow,  and  twenty-five  acres  ot 

the  uses  t^he^*^"**    pasture.    It  appeared  by  the  deed  to  declare  the  uses^ 

estate  is  describ-    that  the  estate  intended  to  be  conveyed  consisted  of  one 

of  tWrt^"five"*^     close,  containing  twenty-five  acres,  two  roods,  and  thirty* 

acres  in  the  six  perches,  more  or  less ;  and  of  another  close  or  meadoWy 

whole.    The  ...  ,  t  i  *  » 

court  refused  to     contammg  nme  acres,  three  roods,  and  twelve  perches, 

amend  the  fine      more  or  less  ;  making,  together,  about  thirty-five  acres, 
by  increasing  the  _,         _  ,  *•    ,  7  ,   *• 

quantity  of  &ch    The  object  of  the  amendment  now  prayed  for,  was  to 

•jHTcicsofland,     increase  the  quantity  of  each  particular  description  of 

BO  as  to  make  ,  . 

each  cover  the      land,  so  that  each  species  might  cover  the  whole  of  the 

^icnd^"to  bc^     ^^^^  intended  to  be  conveyed ;  lest  hereafter  any  mistake 

conveyed.  should  arise,  by  part  of  the  land  changing  its  condition. 

The  fine  was  only  levied  last  term.— Mr.  Seijt.  .&&//<( 


IN  THR'Fimr-nrrH  y^ab  of  gbo.  itu 

ebserredt  that  it  was  u$ual  to  insert  a  greater  quantity  of 
land  under  each  description,  than  that  which  was.intend- 
ed  to  be  conveyed ;  the  question,  therefore,  was>.whether 
that  which  might  originally  have  been  done,  might  not 
still  be  done,  without  putting  the  parties  to  the  expense  of 
a  new  fine. 

Lord  Chief  Justice  Gibbs. — If  we  were  to  allow  this 
amendment,  we  must  lay  it  down  as  a  general  rule,  that 
wherever  a  fine  does  not  cover  all  the  land. mentioned  in 
the  deed  to  lead  the  uses,  it  may  be  amended. .  We  cannot 
go  a  step  beyond  the  regular  course,  merely  because  it 
would  have  been  prudent  in  the  parties  to  have  inserted 
this  quantity  of  land.  As  to  the  fine  having  been  passed 
last  term,  it  makes  no  difference  whether  it  were  passed 
yesterday,  or  fifty  years  ago,  if  there  be  a  material  differ* 
ence  between  the  fine  and  the  deed. — Per  Curiam, 

Amendment  refused. 
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3:8]  5. 
Bartkam 

V, 
TOWNR. 


ORBEN  V.  THE  BOTAL  EXCHANGE  ASSUBANCB  COMPANY. 


Thursday, 
February  gi 


This  was  an  action  on  a  policy  of  insurance  on  the  Freight  is  insor- 

freight  of  the  ship  Defiance,  at  and  fi-om  the  Cirw^ry  flSe^hfpwS 

Islands  to  London.    At  the  trial  of  the  cause  at  Guildhall^  but  is  obliged  to 

at  the  sittings  after  last  Michaelmas  term,  before  Lord  Itress  of  weather 

Chief  Justice  Gibbs^  it  appeared  that  the  ship  sailed  with  when  she  is  found 
,    -  '  '     ,      ^  to  be  incapable  of 

a  cargo  on  board,  from  Fuertaventura^  one  of  the  Canary  complete  repair. 

Islands,  on  the  voyage  insured  ;  but  that,  in  consequence  ^^^^^  ^^  " 

of  damage  occasioned  by  bad  weather^  she  wasbbliged  to  loaded,  and  the 

ship  sold. — In 
an  action  on  the  policy  for  a  total  loss  y^Held^  Ist,  that  there  was  no  necessity  for 
An  abandonment  of  the  freight  :-^but  2dly,  that  the  insured  was  bound  to  use  all  reason- 
able endeavours  to  repair  the  ship,  so  as  to  have  carried  the  cargo,  or  part  of  it,  which 
would  hare  operated  as  a  salvage. 
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1815.  pt^t  back  to  Latizofnttf  mbere  it  was  found  necessary  M 
unload  and  seB  the  goods,  the  ship  not  bebg  in  a  fit  state 
to  proceed  on  her  voyage ;  that  the  ship  was  surveyed 
The  Rotal  ;i2id  sold ;  that  the  purchaser^  having  repaired  her  in  the 
AssuRAMci.  best  manner  of  which  she  was  capable,  brought  her  ta 
this  country  with  a  cargo  as  large  as  she  was  able  to  carry» 
but  less  by  one  half  than  her  original  cargo  ^  and  that  the 
captain  of  the  Difiance  bought  another  vessel,  which  he 
also  brought  to  this  country,  but  without  any  of  his  ori- 
ginal cargo.  The  S^ictter  Gtneralf  on  the  part  of  the 
defendants,  made  two  objections ;  first j  ihzt  there  ought 
to  have  been  an  abandonment,  in  support  of  which  objec* 
tion  he  cited  Parmui^r  v.  Todbmnier  (a),  which  was  an  ac- 
tion for  a  total  loss  on  a  policy  on  freight,  the  ship  having 
been  captured,  and  recaptured,  and  sold  with  her  cargo: 
«-Lord  Elleniorotfgb  held,  that  there  should  have  been  an 
abandonment  of  the  freight,  because  the  goods  might 
have  been  brought  home  in  another  ship»  by  which  means 
the  freigKt  would  have  been  earned.  The  CbUf  Justice^ 
however,  was  of  opinion,  that  there  was  no  foundation  for 
this  objection ;  his  lordship  observed,  that  he  could  not  un- 
derstand tfhat  there  was  to  be  abandoned  %  that  when  the 
freight  of  a  ship  was  insured,  as  soon  as  the  cai^  was 
put  on  board,  it  became  an  insurance  on  that  cargo ;  that 
in  thf  present  case,  the  cargo  had  been  sold,  on  account 
of  the  inability  of  the  ship  to  carry  it  home ;  and  that 
nothing,  therefore,  remained  to  be  abandoned  (j).— The 
sfcond  objection  made  by  th^SoRcHar  Generalyns^  that,  at 
all  events,  the  plaintiff  could  only  recover  as  for  a  partial 
loss ;  or  that,  if  it  were  to  be  considered  as  a  total  loss,  it 


(a)  1  Camp,  541. 
(Ji)  See  Manhall  on  Ituurance^  c,  13.  s.  4.  ed.  edit,  and  Tkompttm 
V.  Hawcroft,  4  Easl.  34,  Ltaibum  r,  Terry ^  3  B*  9c  P.  479.j  awi 

McCarthy  v.  Aid,  5  East.  388,  there  cited. 
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should  be  with  benefit  of  salvage  to  the  underwriters. 
He  cont^ded  that  the  captain  of  the  Defiance  Ought  to 
have  done  what,  in  fact,  was  done  by  another  person ; 
that  is,  he  should  have  repaired  the  ship,  so  as  to  have 
brought  home  part  of  the  cargo;  or  else  he  shouldhave  hired 
another  ship  for  that  purpose,  by  which  means  there 
would  have  been  a  salvage  of  so  much  of  the  freight.—- 
In  support  of  the  latter  objection,  he  cited  Evertb  V. 
Smith  (a),  where  the  court  of  King^s  Bench  held,  that  an 
insurance  on  freight,  though  the  ship  be  chartered  to  receive 
freight  from  a  particular  person,  was  not  an  insurance  on 
that  specific  cargo  particularly)  but  on  any  cargo  which 
the  ship  might  bring  home  \  and  that  where  a  ship  loses 
her  first  cargo,  and  provides  a  fresh  cargo  from  another 
person,  by  which  she  earns  freight,  the  insured  have 
no  claim  upon  the  underwriters. — There  was  a  verdict 
for  the  plaintifiT,  with  liberty  to  the  defendants  to  move 
for  a  nonsuit  on  the  first  ground,  or  a  new  trial  on  the 
second. — ^A  rule  nisi  having  been  accordingly  obtained, 

Mr.  Serjt.  Lens^  aqd  Mr.  Serjt.  Vaughan  now  shewed 
cause. — ^As  to  the^rx^  objection,  they  observed  that  there 
was  no  specific  or  tangible  thing  to  be  abandoned,  or 
which,  with  reference  to  the  /^roiyi/ question,  could  be  made 
the  subject  of  salvage  \  that  freight  was  only  something 
which  was  in  a  course  ofbeing  earned  by  the  prosecution 
of  the  voyage,  and  which  vanished  altogether,  if  the  voy- 
age were  not  performed.  There  might  be  an  abandon- 
ment of  a  ship  or  goods,  in  however  damaged  a  state, 
because  something  still  existed,— still  survived  the  da« 
mage; — ^but  the  failure  of  the  voyage  prevented  the 
freight  from  ever  accruing.  They  said  that,  before  the 
incidental  decision  which  had  been  cited  from  1  CampieU^  k 
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had  never  been  considered  that  freight  was  capaUe  of 
abandonment ;  and  in  that  qase,  the  question  was  never 
.put  in  a  course  of  argument,  nor  was  it  to  be  considered 
as  having  been  absolutely  decided.  They  cited  2  Marshall 
.on  Insurance^  2d.  ed.  562,  where  abandonment  is  said  to  be 
confined  to  the  cases  of  capture,  shipwreck,  stranding,  ar- 
rest of  princes,  or  the  entire  loss  of  the  ^ectsinsured; — which 
latter  words  are  construed,  by  Valine  to  mean,  not  an  abso- 
lute destruction,  but  a  general  loss ; — ^by  Potbier^  to  mean 
a  total,  or  almost  total  loss.  All  that  could  possibly  be 
meant  by  an  abandonment  of  freight  was,  that  notice 
should  have  been  given  to  the  underwriters  of  the  loss, 
in  order  that  they  might,  if  they  chose,  have  hired  another 
«ship  to  bring  the  cargo  home ;  but  they  contended  thzt 
there  was  no  such  duty  imposed  upon  the  insured. — 
With  respect  to  the  second  objecticHi,  that  it  was  the  duty 
of  the  insured,  or  the  captain,  to  have  procured  another 
ship,  they  contended  that  they  were  not  called  upon  to 
do  so,  either  by  law>  or  by  their  original  engagement.  It 
might  as  well  be  contended  that  the  captain  was  bound 
to  bring  home  the  cargo,  though  ten  ships  should  have 
been  necessary  for  that  purpose.  [Lord  Chief  Justice 
Gibbs. — The  underwriters  contend  that  the  captain  should 
at  least  have  repaired  the  vessel,  so  as  to  have  brougiit 
home  in  her  as  much  as  actually  was  brought  in  her.] 
That,  they  contended,  was  going  still  further;  for  that 
would  have  been  converting  the  ship  into  a  vessel  of  a 
'different  description,  and  wholly  altering  the  relation  be- 
tween the  parties.  Sup^se  the  captain  had  attempted  to 
repair  the  ship,  and  had  £uled  in  that  attempt ;  the  tat- 
derwriters  would  have  disavowed  this  proceeding,  and 
would  have  contended  that  the  captain  had  no  right  to 
attempt  the  repair  of  a  ship,  which  never  could  be  tho- 
roughly repaired,  or  to  run  the  risk  of  bringing  home 
the  cargo  in  a  ship  which  was  not  sea-worthy.    The  case 
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of  Evertb  v.  &miii  they  contended^  was  inapplicable  to 
the  present  case. 

The  SJi^or-Generali  catttri,  insisted  that  if  the  court 
diould  be  of  opinion  that  his  first  objection  was  not  a  suf- 
ficient ground  for  a  nonsuit,  at  all  events^  the  defimdantt 
would  be  entitled  to  a  new  trial  on  the  second  point.    It 
often  happened,  he  said,  that  freight  was  earned  to  a  cer- 
tain extent,  ^  rati  iHneris^  the  ship  having  performed 
part  of  her  voyage;  that  then  another  ship  was  procured, 
at  the  place  where  the  damage  happened,  to  perform 
the  remainder  of  the  voyage ;  and  though  the  demand 
fi>rthe  remainder  of  the  voyage  might  exceed  the  rate  of 
the  original  freight,  still  a  certain  proportion  would  be 
earned  on  the  whole  of  the  voyage.     It  had  been  urged 
on  the  other  side,  that,  as  the  insurance  was  on*  the 
freight  of  the  specific  cargo  which  was  first  put  on 
board,  it  was  not  incumbent  on  the  insured  to  bring 
home  any  other  cargo,  by  way  of  salvage: — ^He  con- 
tended, however,  that  the  change  of  cargo  would  make 
CO  distinction  in  this  respect.     If  the  plaintiflP's  argu- 
ment were  just,  the  captain  might  have  brought  home  a 
cargo  less  liable  to  damage  than  the  original  cargo,  and 
his  owner  would  have  received  the  freight  so  earned,  and 
would  have  been  also*  entitled  to  recover  against  the  un- 
derwriters, the  amount  of  the  freight  supposed  to  have 
been  lost. 

Lord  Chief  Justice  Gibbs. — The  court  are  of  opinion 
that  there  is  no  ground  for  sayitig  that  there  should  have 
been  an  abandonment  in  this  case;— 4>ut  they  think  that 
the  case  should  be  reconsidered  on  tiie  second  ground. 
If  the  diip  had  brought  home  another  cargo,  that  would 
have  been  a  salvage  on  the  original  frdght;  for  though, 
when  the  cargo  was  taken  on  board,  the  insurance  was 
on  that  specific  cargo;  yet,  if  the  ship,  having  been 
driven  back  to  her  original  port  of  lading,  had  taken 
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another  fiiU  cargo  on  bondf  at  a  lower  fragbl^  the 
plaintiff  would  only  have  been  entitled  to  have  re- 
covered the  difference«^-^-So9  if  the  ship  had  been  re- 
paired sufficiently  t^  Mng  home  a  smaller  cargo*  ^^ 
would  have  been  »  salvage  out  of  what  she  would  have 
eamedj  had  th#  voyage  been  prosperous.    I  tlunk  the 
insured  ought  to  have  acted  as  if  the  adventure  had  not. 
been  insured  ^  and  if  a  man  of  common  prudence  woaU 
have  r«faired  her  for  his  own  advantages  not  bdng 
insuredf  he  should  have  done  so  on  account  of  the  un- 
derwriters )  otherwise!  he  would  have  been  selling  tbe 
sUp^  for  the  purpose  of  throwing  the  loss  on  the  under- 
writers.   The  case»  therefore*  should  go  to  another  jury, 
to  consider  whether,  in  point  of  fact,  the  ship  was  sold 
for  that  purpose }  or  whether  the  plaintiff,  or  his  ageat^ 
punmed  the  same  course  as  if  he  had  not  been  insured)  is 
which  case  he  would  be  entitled  to  recover  as  for  a  total 
lost. — The  only  point,  to  which  my  attention  was  di- 
rected at  the  trial>  was  the  question  of  abandonment— 
Per  Curiam,, 

Rule  absolute  for  a  new  trial. 


Satanby, 
Feb.  II. 

Fioe  amended  by 
inierdngaparish* 
aoeoidins  to  the 
deed  to  aeclar^ 
the  naeSf  dated 
subsequently  to 
ihefine. 


&OWUTT  and  MARRIOTT,  plaintifis^  v.  orleba^  <fe» 
fbrciant. 

Mr.  Seijt.  Shssei  moved  for  leave  to  amend  tins  fine^ 
by  inserting  the  words  * Earfi Bartm^-^The  fine  vas 
levied  in  SRlarytetmy  1 767,  forestates  in  certain  parishes 
in  the  county  of  NorAampUn.  By  the  deed  to  declare 
the  uses,  which  was  dated  the  4th  of  July  following  the 
date  of  the  fine^  a  piece  of  land  in  the  parish  oiEarts 
Batian  was  conveyed^  which  parish  was  omitted  in  the 
£ae.  [The  court  inquired  whether  a  fine  could  be 
amended  by  adeedwlucbwasof  a  subsequent  date?]  He 
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observed  that  in  the  case  of  recoveries,  the'^deeds  Were 
generally  to  lead  the  uses;  that  is,  they  preceded  the 
passing  of  the  recoveries ; — ^in  the  case  of  fines,  ^e 
deeds  more  usually  were  to  declare  the  uses;  that  is, 
they  were  made  subsequently  to  the  passing  the  fines.— 
On  the  authority  of  1  Ld.  Raymond  m^^  and  4  Tatm.  25% 
where  the  court  amended  fines  by  deeds  to  declare  (he 
uses, 

The  amendment  was  granted. 
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SMITH  and^  Others  v.  mbrcer  and  another. 


Monday! 
Feb.  18. 


This  was  an  action  for  money  had  and  received,  and  ^^'^'  ^^f^' 

was  tried  at  GmUball^  at  the  sittings  after  last  Michaelmas  foigedacceptance, 

term,  before  Lord  Chief  Justice  GiWx,  when  a  verdict  ^^''^'iblSlt  the 

was  found  for  the  plaintifiis  Cmt  «£l20  damages,  subject  to  house  of  ^.  and 

the  opinion  of  the  court  upon  the  following  case.  Sfu^°  with  " 

The  plaintifis  were  bankers  in  London^  under  the  firm  of  whom  the  sup* 

Smtb^  Payne  and  Smiths i  and  MaXtrice  Evans,  hereinafter  \^^  caah»  it  Ijh^ 

mentioned,  kept  cash  with  them  as  his  bankers.    The  doraed  to  B.  for  a 

valuable  oonsi- 
defendants  were  bankers  at  TunhridgCf  under  the  firm  of  deration.    B.  in* 

Mercer,  Barlow  and  &.,  and  were  iandJUe  holders,  for  a  JjJ^jJ  lJSLm^ 

valuable  consideration,  of  a  bill  of  exchange,  paid  to  them  who  presenU  it 

by  Peter  Le  Sourff  which,  when  it  came  to  their  hands,  ap-  ^^^tthchouse 

of  A.  and  Co.  f6r 
payment.  A»  and  Co.  pay  it,  and  tend  it  on  the  30th  of  April  tathe  suppoied  accep* 
tor*  who  disavows  it.  A.  and  Co.  imincdiately  give  ootiee  of  the  forgery  to  B.,  and 
demand  repayment^  which  B.  refuses.  All  parties  are  ignorant  of  the  fraad«— 'BWi* 
that  A.  and  Co.,  h?  paying  the  bill  without  asceruining  that  the  acceptance  wai 
genuine,  were  predoded  mat  r^coverin^  i^ia^amooot  ho^  & 

II 2  *  / 
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1815.         pMfed  to  be  dtawxiy  aocepted,  and  indorsed  as  ftUows:** 

wr^  i*120.  Bermmdiey^  l5Ch  FA.  1814. 

9.  Sixty-five  days  after  datey  pay  to  mysdf  or  order 

Mercer.  ^j^^  hundred  and  twenty  pounds,  n^hidi  place  to  my 

account. 

Tbemar  Tea^. 
Maurice  Evansy  Esq.^  navy  agent* 

George  St*  jtJelphi,  Lombn. 
The  acceptance  was  in  these  words :  ^  Smitb,  Payne  and 
*  SmkbSf — Ma&rice  Evans  ;*  and  the  biU  was  indorsed  by 
Tlomas  Temple^  and  Peter  Le  Seuef.-^The  acceptance  by 
Maurice  Evans  was  forged.  Before  the  bill  became  doe, 
the  defendants  indorsed  and  sent  it  to  Messrs*  Spoonervii 
Co»y  their  corresponding  bankers  in  LonJan^  to  be  received 
for  them  at  maturity.  The  bill  was  accordingly  presented 
by  Spooner  and  Co.  to  the  plaintiffs  for  payment,  on  the  2Sd 
of  AprUy  the  day  on  which  it  became  due,  and  the  latter 
immediately  paid  the  account  to  Spooner  and  C?.,  who  paid 
it  over  to  the  defendants. — All  the  parties  were,  at  the 
time,  equally  ignorant  of  the  forgery.  The  plaintifi  sent 
the  bill  at  the  usual  time,  with  other  vouchers  of  payments 
made  for  him,  to  Maurice  Evans^  who  inunediately  re- 
turned the  same  to  them  as  forged,  and  refused  to  allor 
the  payment  thereof,  as  a  payment  made  on  his  account. 
The  plaintiffs^  on  discovering  the  forgery,  gave  nodce 
thereof  to  the  defendants,  on  the  ZOih  of  April  1814,  and 
required  them  to  repay  the  amount  of  the  bill,  which  diey 
refused  to  do* — The  question  for  the  opinion  of  thectunt 
was,  whetlier  the  plaintiffs  were  entitled  to  recover :  If  they 
were*  the  verdict  was  to  stand;  if  not,  a  nonsuit  to  be 
entei^«-*'^be  «Me  wis  argued,  on  a  former  day  b  this 
term,  by  Mr.  Serjt.  Lenf  for  the  plaintiffs,  and  Mr  Sexjt. 
Best  for  the  defendanu. 
Mfr  Serjt.  Lens,  on  the  part  of  the  phdntifiv  contended 
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that  they  werenot  precluded,  by  having  innocently  paid  )8IA« 

that  which  the  biU  purported  to  be  worth,  from  reco-        ^C^^^ 
▼ering  it  back  from  the  person  to  whom  they  had  paid  it  ^  o. 

for,  by  4o  paying  it,  they  had  given  no  additional  validity  MiRCBa. 
to  the  instrument.  The  general  subject,  he  said,  had 
4>een  discussed  in  the  cases  of  Jones  v.  RjfJsf  and  Bruce  v. 
Bruce  (a),  the  latter  of  which  cases  was  more  immediately 
applicable  to  the  present,  because  there,  as  in  this  case, 
the  hill  was  actually  paid.  .  [Lord  Chief  Justice  GMs,^— 
But  in  that  case,  the  court  did  not  determine  that  tl^e 
victualling  office  would  have  been  entitled  to  recoves;  ^ 

the  case  did  not  involve  that  question.3    The  case  of 
Price  V.  Neaie{b),  he  said,  would  be  pressed  as  the  mayi 
ground  of  the  defendants  argument,  but  it  was  very  dis* 
tinguishable  from  the  present.     In  that  case,  the  plaintiff" 
had  admitted  the  bills  tcbhave  been  drawn  upon  him  by 
his  correspondent ;  for  he  actually  accepted  one  of  them, 
and  paid  the  other,  on  receiving  notice  that  it  was  drawn 
upon  him ;  the  question,  therefore,  could  not  be  per- 
mitted to  arise  between  him  and  other  persons : — He  had 
admitted  the  hand-writing  of  th^  drawer,  and  had  no 
right,  on  discovering  the  forgery,  to  throw  the  loss  on  the 
defendant,  who  had  not  the  same  means  of  satisfying 
himself  as  to  the  validity  of  the  instrument.    In  the  pre- 
sent case,  on  the  contrary,  there  had  been  in  fact  no  ac* 
ceptance  of  the  bill.    The  bill  purported  to  be  drawn  on 
Evans^  who,  it  was  true,  kept  cash  with  the  plainti£  \ 
but  It  was  never  presented  to  them,  so  as  to  give  them  an 
opportunity  of  ascertaining  whether  it  were  genuine  or 
not :    It  had  been  merely  brought  to  them  for  payment, 
and  they  had  paid  it  in  the  conmion  course  of  business. 


(a)  AnU  ld7,*-l65.~-(&)  3  Bur.  1354.  1  Bl.  3g0.  S.  C. 
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1815.  No  one  had  taken  it  on  the  £iith  of  the  idaiiitiff*s  acknow- 


ledgment of  its  validity,  as  in  the  case  of  Price  ▼.  Ncofe* 
0.  The  present  case  therefore^  he  contended,  fell  witlunthe 

Mbrcer,  common  principle  of  money  having  been  paid  without 
any  consideration,  and  without  any  right  on  the  part  of 
the  defendants  to  have  recovered  it,  if  it  had  not  been  so 
paid. 

Mr.  Seijt.  Best,  contri,  contended  that  the  present  case 
fdl  within  the  principle  of  Price  v.  NeaU,  and  that  that 
case  was  not  shaken  by  those  of  Jones  v.  Ryde,  or  Brua 
V.  Bruce.  The  plaintifis,  being  bankers  at  whose  house 
the  supposed  acceptor  kept  cash,  should  have  known 
whether  the  acceptance  were  really  his  writing  or  not, 
which  the  defendants  had  no  means  of  ascertaining}  the 
negligence,  therefore,  was  entirely  on  the  part  of  the 
plaintiffs,  in  not  knowing  the  hand-writing  of  their  cus- 
tomers. The  distinction  between  the  present  case,  and 
that  of  Pricey.  Neak,  was  merely  a  verbal  one :  In  the 
latter  case,  the  name  of  the  drawer  had  been  admitted  to 
be  genuine, — ^in  the  former,  that  of  the  acceptor;  but  there 
was  the  same  degree  ofnegligence  in  both  cases.  With 
respect  to  Jones  v.  Ry(Uj  and  BrUce  v.  Bruce,  the  person 
taking  the  navy  bill  gave  no  sanction  to  it,  nor  was  he 
'  guilty  of  any  negligence  in  taking  it  ^--whereas,  in  the 
present  case,  the  supposed  drawee,  or  at  least  his  agents, 
had  acted  upon  the  bill,  and  had  thereby  sanctioned  and 
acknowledged  it.  The  circumstance  in  Bruce  v.  Bruce,  of 
the  victualling  office  having  paid  the  bill,  made  no  difler- 
ence ;  because,  as  his^  lordship  had  observed,  the  question 
did  not  arise,  whether  the  office  would  have  been  entitled 
to  recover ;  and  a  party  was  not  to  be  affected  by  the 
negligence  of  third  persons.  The  question,  thereforef 
i^as,  whether  the  plaintiffs,  having  acted  on  a  badUlas 
I f  it  had  been  genuine,  with  the  means,  too,  of  ascertaining 
iU  validity^  and  haying  kept  it  by  th^m  fpr  the  space  of  a 
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mek^  were  entitled  to  recover  the  amount  from  the  de«         1815. 
fendantsy  to  whom  no  negligence  was  imputable.  S^Hr^ 

Mr.  Seijt.  Lensy  in  reply^  observed  that  negligence  was  v. 

not  the  only  test  on  which  these  cases  were  to  be  decided  ;  Meeci^. 
bat  he  contended  that  in  the  case  of  Jwes  v.  Ryde^  less 
attention  would  have  been  sufficient  to  discover  the  for- 
gery than  in  the  present  instance^  because  in  the  former 
case,  the  sum,  as  it  appeared  in  figures,  must  have  differed 
from  the  sum  in  the  body  of  the  instrument.  As  to  the 
circumstance,  that  the  plsuntiff  had  kept  the  bill  for 
seven  days,  the  reason  was,  that  the  forgery  was  not  detect-  ^ 

ed  till  after  that  time  had  elapsed ;  and  the  defendants  had 
not  been  prejudiced  by  that  delay ;  for  they  were  exactly 
in  the  same  situation,  as  if  the  discovery  had  been  made 
immediately. — He  would  not,  he  said,  enter  into  the 
other  cases  on  the  subject,  as  they  had  been  discussed  in 
the  case  of  Jones  v.  Rjde*  The  only  question  waSf 
whether  the  present  case  fdl  within  the  principle  oiPrife 
V.  Neale,  or  that  of  Jones  v.  Ryde  and  Bruce  v.  Bruce ; 
or  whether  it  were  not  rather  a  sort  of  middle  case  be- 
tween them. 

The  court  took  time  for  consideration,  and  on  this 
day,  Mr.  Justice  Chambre  differing  from  the  rest  of  the 
court,  the  judges  delivered  their  opinions  seriatim. 

Mr.  Justice  Dallas,  after  stating  the  circumstances  of 
the  case,  proceeded  thus. — ^It  is  agreed  that,  in  this  case» 
all  the  parties  were  equally  innocent  ^  and  the  question  is» 
on  whom,  under  all  the  circumstances,  the  loss  should 
fall.  The  case  of  Prici  v.  Neale^  though  it  b  not,  in  all 
respects,  exactly  the  same  as  the  present,  yet  furnishes, 
I  think,  a  rule  which  should  govern  the  present  case> 
independently  of  general  principles,  on  which  it  may 
be  decided.  In  the  case  of  Price  v.  Neale,  the  parties 
were  equally  innocent,  and  equaUy  ignorant  of  the  for- 
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gerji  as  In  the  present  case ;  and  the  plaintiff's  argumait 
therei  akp,  wasy  that  the  money  had  bean  paid  by  mistake. 
Looking  at  the  judgment  of  the  court  in  that  case,  it  s 
necessary  to  discriminate  between  the  general  doctrme, 
and  the  precise  ground  on  which  that  case  was  decided. 
The  plaintiff's  neglect  was  the  ground  on  which  that  case 
was  determined,  and  that  neglect  consisted  in  admittbg 
the  handwriting  of  the  drawer : — Now,  if  it  be  the  duty 
of  an  acceptor  to  know  the  handwriting  of  the  drawer^ 
it  is  equally  the  duty  of  a  banker  to  be  acquainted  with 
the  handwriting  of  his  customers,  which  he  has  an  op- 
portunity of  seeing  every  day.  In  the  present  case,  the 
bill  having  been  made  pajrable  at  the  house  of  the  plab' 
tiffi,  it  is  the  same  thing,  for  the  purpose  of  my  argu- 
ment, as  if  it  had  been  drawn  upon  them ;  and  I  there- 
fore  consider  the  payment  of  it  as  a  want  of  due  caution 
on  the  part  of  the  plaintifis,  and  that,  if  the  case  of  Pfise 
V*  Hiole  be  considered  as  an  authority^  the  money  can 
never  be  recovered  back.  .  In  order  to  distinguish  the 
two  cases,  it  has  been  said  that  this  payment  on  the  part 
of  the  plaintifis,  added  nothing  to  the  negotiability  of  the 
instrument;  as  to  which  it  is  to^be  observed,  that  the 
case  was  the  same,  with  respect  to  one  of  the  bills,  in 
Price  v.  Neali  ;  and  yet  the  court  held  that  the  plaintiff 
was  not  intitled  to  recover  on  it.  It  is  also  urged  in  the 
present  case,  that  no  injury  has  accrued  to  any  of  the 
parties  by  this  payment  \  now,  if  the  bill  had  not  been 
paid,  there  would  have  been  an  immediate  returii  of  it, 
whereas  the  effect  of  the  d^lay  which  took  place  h^ 
been  to  give  the  instrument  an  extended  credit  from  the 
£3d,  to  the  30th  of  Jpril.  How  then  is  it  to  be  said  that 
the  situation  of  the  parties  has  not  been  altered  i  With- 
out, therefore,  considering  in  what  way  these  parties 
should  have  acted,  in  order  to  have  discharged  them- 
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selves ;  confining  myself  to  the  ground  of  negligencej  I 
am  of  opinion  that  the  plaintifis  are  not  entitled  to  re- 
coven 

Mr.  Justice  Chambrb. — I  am  of  opinion  tha(  the 
plaintiffi  are  entitled  to  recover  in  this  action.    The 
plaintifi^j  who  had  received  the  bill  for  a  valuable  conr 
cideration^  gave  notice  to  the  defendants  of  the  forgery^ 
as  sooti  as  they  had  an  opportunity.    The  present  action 
is  brought  on  the  general  principle^  that  where  money  is 
paid  by  mistake,  it  may  be  recovered  back.    The  bill  was 
paid  by  the  plaintifl^  under  a  representation  that  it  was 
by  the  acceptor's  desire ;  for  the  indorsement  by  the  de^ 
fendants  amounted^  in  fact,  to  such  representation.    Th6 
exceptions  to  the  general  rule  occur,  almost  exclusively, 
in  the  case  of  bills  of  exchange,  where  the  applica^ 
tion  of  it  might  be  productive  of  great  inconvenience. 
In  the  case  of  J<nyf  v.  Fowler  (a)>  which  was  alluded 
to  in  Priet  v.  Nealey  the  acceptor  was  not   permitted 
to  set  up  the  forgery  of  a  bill  as  a  defence,  on  ac- 
count of  the  danger  which  might  accrue  therefrom  to 
negotiable  notes  \  and  on  the  authority  of  that  case,  the 
plaintiff  in  Price  v.  Neaki  according  to  Blackstone^s  report 
of  the  case,  gave  up  his  claim  as  to  the  accepted  bill* 
Mr.  Justice  Blacistone  has  jumbled  the  cases  of  the  two 
bills  together,  and  he  says  that  there  was  a  greater  degree 
of  negligence  in  the  plaintiff  than  in  the  defendant  $— 
thisy  however,  is  an  odd  subject  of  calculation.    He  goe^ 
on  to  say,  *  that  one  innocent  man  must  not  relieve  him- 
^  self,  by  throwing  the  loss  on  another.'    So,  in  the  pre- 
sent case,  I  should  say  that  the  defendants  must  not  be 
permitted  to  throw  the  lo^s  on  others,  who  are  equally 
innocent  with  themselves^  and  who  have  not  given  ihe 
appearance  of  authenticity  to  the  instrument,  as  the  de- 
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length»  and  contains  some  flourishing  about  the  dcfaid- 
"y/  "  ant's  conscience  in  an  action  for  money  had  mi  received: 
MiRCBR.  — I  cannot  very  well  understand  the  coBjffarfice  of  a  man 
who  keeps  possession  of  money  to  wIfUk  he  has  noclaimt 
merely  because  he  obtained  it  wJAoot  fraud.  That  case 
was  cited  in  Jones  v.  Ryde,  md  I  think  the  doctrine  con- 
tained in  it  was,  on  ihal  occasion,  in  a  great  measure  re- 
jected by  the  ooiKt.  Ijonl  C.  J.  GiUs,  in  deliveriiig  his 
•  judgment^  iihliinil,  *  that  if  a  man  pass  an  inatrameot  of 

*  this  Idad  without  indorsing  it,  he  cannot  be  sued  as 

*  iwkner,  but  that  he  is  not  released  from  the  responsi- 
^  bility  which  he  incurs,  by  passing  an  instrument,  wUdi 

*  purports  to  be  of  greater  value  than  it  really  is.'  Hb 
lordship  also  ssdd  that  it  was  not  disputed  that, '  if  a  man 

*  took  a  forged  note,  he  was  entitled  to  recover  the 
'  amount  of  it/ — Then  the  case  of  Bruce  v.  Bruee  is  sdD 
stronger,  because  the  office  which  issued  the  bill  ought 
certainly  to  have  known  whether  the  instrument  were 
valid  or  not;  and  yet  the  court  could  not  distinguish  it 
from  the  case  of  Jones  v.  Ryde.  In  the  present  case*  it 
has  been  in&ted  that,  whatevq^  might  have  been  the 
plaintiffs'  original  claim,  they  have  lost  it  by  their  ovn 
negligence ;  they,  however,  had  no  idea  of  the  forgerV) 
nor  any  means  of  discovering  it.  When  the  supposed 
acceptor  received  the  bill,  he  could  not  be  deceived  bj 
the  forgery,  because  he  knew  that  he  had  had  no  traos- 
actionswith  the  parties;  and  he  therefore  inunediatdf 
sent  word  to  the  plaintifl^,  and  they  gave  notice  to  the 
defendants.  Where  then  is  the  negligence  ?  The  biil 
'vr^  functus  ^jieio  as  to  the  plaintifi,  and  there  seems  to 
me,  therefore,  to  be  no  colour  of  reason  for  throiring  the 
ioss  on  the  plaintiffs,  on  the  ground  of  negligence.  A 
strong  argument  in  their  favour  is,  that  they  were  no 
parties  to  the  bill ;  neither  drawer^  nor  acceptors,  w 
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indorsers : — They  were  merely  the  servants  and  agents  ]8X5. 
of  the  supposed  acceptor,  and  they  paid  the  bill,  on  the 
representation  that  it  was  at  his  request.  It  was  there- 
fore merely  a  payment  of  money  under  a  supposed  au-  Mercer 
thority  which  did  not  exist,  and  it  does  not  affect  the 
negotiability  of  these  instruments  in  any  respect.  I  am, 
therefore,  decidedly  of  opinion,  that  the  plaintifis  are  en- 
titled to  recover. 

Mr.  Justice  Heath. — ^I  am  of  opinion  that  a  nonsuit 
should  be  entered  in  this  case.    I  admit  that  the  money 
was  paid  without  consideration,  and  that,  if  there  were  no 
peculiar  circumstances  in  the  case,  it  would  fall  under 
the  principle  of  Jenei  v.  Ryde,  and  Bruce  v.  Bruce.    But 
I  think  there  are  circumstances  in  the  present  case,  which 
distinguish  it  from  those  mentioned.    There  is  no  doubt 
but  Evans  himself  would  have  been  concluded,  if  he  had 
'paid  the  bill ;  how  then  can  his  agents  be  in  a  better 
situation  than  himself  i  As  between  Evans  and  the  plain- 
tiffs, the  question  would  be  different ;  but  as  between 
the  plaintiffs  and  the  rest  of  the  world,  the  plaintifis  are 
liable.    The  situation  of  the  plaintifis  is  particular  in 
another  respect;  for 'in  the  character  of  bankers,  they 
must  be  considered  as  professing  to  know  the  handwrit- 
ing of  all  their  customers ;  and  if  they  be  ignorant  in 
that  respect,  it  is  their  neglect,  and  they  ought  to  sustain 
the  loss  which  has  happened  in  consequence  of  that 
neglect. 

Lord  Chief  Justice  Gibbs. — ^I  ccmcur  in  opinion  with 
my  brothers  Heatb  and  Dallas.  It  is  not  necessary  for 
me  to  go  at  large  into  the  general  reasoning  of  the  case, 
which  has  been  so  ably  stated  by  them.  The  narrow 
l^und,  on  which  I  shall  found  my  opinion,. is,  I  think, 
conclusive.  At  the  time  when  the  defendants  came  into 
possession  of  the  bill,  if  the  acceptance  had  been  genuine, 
they  would  have  had  their  remedy,  either  against  the 
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1815.  acceptor^  or  against  the  drawer.    The  acceptance  carried 

Smitm         ^^  order  with  it,  from  the  sapposed  acceptor,  on  his 
•.  bankers  to  pay  it.    It  was  incumbent  on  the  plainti£Si  to 

Mekcer.       j^i^  ^  ^^  validity  of  the  acceptance  before  they  psud  it; 
and  if  they  did  not>  the  loss  ought  to  fall  upon  them,  and 
not  upon  those  who  were  in  no  way  to  blame.    But  let 
us  consider  whether  the  defendants  were  not  prgudicedf 
by  the  delay  on  the  part  of  the  plaintifis,  in  their  remedy 
against  the  other  parties  to  the  bill.    The  bill  became 
due  on  the  28d  of  Afril^  on  which  day,  the  defendants, 
through  the  medium  of  their  agents,  applied  to  the  plain- 
tiffs for  payment,  who  immediately  complied,  and  the 
money  remained  in  the  hands  of  the  defendants,  till  the 
30th  of  Jl^y  when  the  plaintiffs  applied  to  them  for  re- 
payment.   If  the  plaintifli  had  objected  to  pay  the  bill, 
the  defendants  would  have  resorted  to  the  supposed  ac* 
ceptor,  and  afterwards  to  the  drawer  \  whereas,  by  re> 
ceiving  the  money,  they  were  precluded  firom  giving 
notice  of  the  dishonour,  for  in  fact  the  bill  had  not  been 
dishonoured.    When  they  did  receive  notice  of  the  for- 
gery, it  was  too  late  to  resort  to  the  drawer,  because  he 
was  entitled  to  notice  as  soon  as  possible  after  the  di$> 
honour,  and  in  default  of  such  notice  he  was  disdiarged. 
'  By  whose  neglect,  then,  was  he  discharged  ?  Not  by  the 
defendants*  neglect,  because  they  could  not  give  notice 
while  the  money  remained  in  their  hands;  but  by  that  of 
the  plaintiffs,  in  paying  the  money  without  proper  scrutiny, 
by  which  means,  the  defendants  have  been  d^xrived  of  the 
remedy  which  they  otherwise  ^ould  have  had.    I  have 
put  the  case  simjdy  on  this  narrow  ground,  thatby  the 
payment  firom  the  phuntifis  to  the  defen4^ts,  the  latter 
have  been  put  in  a  situation  of  disadvantage  which  other- 
'wise  they  would  not  have  been  in : — But  in  so  deciding 
it,  I  am  far  from  disavowing  the  larger  ground  on  which 
the  case  has  been  put  by  my  brothers  He^tb  wd  DJhs, 


IN  THB  FIFrr-FiFTH  Yfi4K  OF  0£O«   111.  463 

I  ovlj  think  that  the  more  confined  view  which  I  have  J815, 

taken  of  the  question  is  sufficient  to  decide  it.  S~*^ 

Judgment  for  the  Defendants.  v. 

M£RCfiR. 


TRSMAIN  and  another  v*  barrett.  Monday^Feb.  13. 

Mr*  Serjt.  Vaughau  moved  that  it  might  be  referred  to  A.  abroad  far* 

the  prothonotary  to  review  his  taxation  of  the  plaintiflPs  B^^aTtS^equwt 

costs,  so  far  as  rehted  to  his  allowance  of  the  sum  of  <£1409  of  C,  who  draws 

for  the  expenses  and  loss  of  tim^  of  a  witness  for  the  ableto^.,w^1cl\ 

plaintifis,  on  the  trial  of  this  cause.    The  fiicts  of  the  ^-  ^fuaf  toac- 

cept.    A.  sends 
casefj  as.  appeared  by  the  affidavit  of  the  plaintiff's  at-  for  a  witness  from 

tomey,  were,  that  thephuntiffir,  who  resided  at  HoI^m,  S^tt^of  ?n  ac 

had  supplied  a  ship  belonging  to  a  Mr,  Fmtb^  with  stores,  tioo  against  B., 

at  the  request  o£the  present  defendant^  who  was  captain  ^on^^C  arrives 

of  the  ship  $  that  the  defendant  drew  bills  upon  Fmtb^  >;  ^h»  country. 
t»  «-    .        .  •    •<«•    •  •      •  •  •     y«  •  «  •"•  then  discon- 

m  favour  of  the  plamtifis,  m  payment,  which  Foitb  re-  tmues  his  action 

fused  to  accept ;  that  the  plaintifis  commenced  an  action  ^^^^  B*»  and 

*^  "^     ,  commences 

against  Faitb^  and  sent  to  Hal^ax  for  a  witness  to  support  another  a^inst 

that  action,  which  would  have  been  ripe  for  trial  at  the  ^^^^^^  ^"^ 
sittings  after  last  Micbaelmas  term ;  that  before  the  com-  means  of  the 
mencement  of  that  term,  the  present  defendant  arrived  in  hadTbrought 
Englandj  when  the  plaintiffii  arrested  him  as  drawer  of'fr^*^«>«*--r 
the  bills ;  that  issue  having  been  joined  in  this  cause  about  only  liabl^  for  the 
the  26th  of  NffOinAery  it  was  agreed  to  stay  proceedings  "*^  °(5?*,^'^*- 
in  the  action  against  i^i/^,  on  condition  that  the  pre-  tainediniku 
sent  defendant  would  accept  notice  of  trial  for  the  sittings  forThS^onSrinJ! 
oAerMicboilmas  term. — That  the  witness  in  question  came  >"S  hi™  over  or 
over  fipom  HaljfaXf  for  the  express  purpose  of  supporting  back.  ""^   *"* 
tbe  demand  for  which  this  action  was  brought;  and  that, 
upon  his  evidence,  a  verdict  was  obtained,  at  GmUhall^  on 
the  14th  of  December  last.-^^Upon  these  facts,  the  protho- 
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csipcBMs  inaBrred  bjr  detaining  t}ie  witnen  in  dm  country, 
and  sending  ^him  back  again  ;  but  that^  as  he  arrived  here 
before  the  action  was  commenced»  they  were  not  entitled 
to  the  expense  of  bringing  him  over. — ^Mr.  Serjt.  Fauglan 
contended  that,  where  a  witness  was  brought  from  abn»d 
before  the  action  ¥ras  commenced^  the  plaintiff  was  not 
entitled  to  any  of  the  costs  incurred  by  that  witness^  evea 
though  the  action  could  not  be  maintained  without  him; 
in  support  of  which  position  he  cited  ScUmmel  ▼•  lMU§ia 
(a).    [Lord  Chief  Justice  GMs* — The  decision  in  thst 
case  waSf  that  if  a  plaintiff  send  for  a  witness  in  order  to 
ascertain  whether  be  have  a  good  cause  of  action,  and 
exaxpine  .him  here»  his  expenses  in  coming  and  recumiog 
will  not  be  allowed.]  He  contended  that,under  the  peculiaor 
circttmstiiices  of  thb  case, — the  action,  for  the  support  of 
which  the  witness  had  been  brought,  having  been  dis- 
continued,—the  present  defendant  was  no  more  liable  fer 
the  costs  of  sending  him  back  to  HaUfax^  than  he  was  for 
those  of  bringing  him  over ;  and  that  as  to  the  costs  of 
detaining  him  here,  the  defendant  should,  at  all  eventSt 
bear  but  one  half  of  them.     [Lord  C.  J.  GMm. — ^How 
can  we  allow  half  the  expense  of  keeping  him  here  ?«- 
That  is  a  thing  which  has  never  been  done.] 

Mr.  Seijt.  Bhsset  Viewed  cause  in  the  first  iastaoct* 
The  question,  he  said,  was,  whether  a  plaintiff,  wishing 
to  expedite  his  cause>  and  to  avoid  the  extreme  tncoov^ 
nience  of  sending  for  a  witness  from  the  other  side  of  the 
l^be,  between  the  time  of  suing  out  the  writ  and  of  the 
trialj  were  not  justified  in  sending  for  him  before  tbe 
commencement  of  the  action,  and  entitled  to  his  costs 
occasioned  by  so  doing.  The  case,  he  observed,  was  new 
ifi  this  court,  and  was  very  distinguishable  from  that  of 
■  *      J  ■  II  ■   I    I    I       [I  111 

(a)  4  roan.  (^.    See  also  Slmd^y.  Amktmt^  tk.  ^. 
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Scbhmnel  v.  Lousadsj  where  the  witness  was  sent  fiir^  hf         1815. 

way  of  experunent»  to  ascertain  whether  thm  sMfion  conld      ^  ^"^^ 

be  supported : — In  the  present  case^  dfee  plsMitiff  sent  for       _    «• 

him,  knowing  that  he  had  a  good  caose  of  action }  and  it 

appeared  by  the  affidaiA:  tta  die  witness  was  material  in 

the  cause.    The  cimnnstance  of  the  writ  having  been 

sued  out  before  the  witness  was  sent  for,  provided  he 

were  sent  for  with  a  view  to  the  action^  could  oHteac^ 

^ffin-ence.    It  might  as  well  be  given  as-  aft  aofwer  to- a 

demand  for  costs,  that  the  declaradoD^  or  any  other  pro* 

ceedmgs,  had  been  prepared  before  the  writ  was  sued 

out »— The  only  queakiea  upoold  bej  whether  the  cosU 

were  necessary^and  had  been  incurred  with  a  view  to  the 

ultimate  trisA  of  the  cause.    So»  by  analogy,  tlw  ^aetcian 

here  waif  filiether  the  witnoehirf  been  sent  for  with  that 

view.    He  said  he  wae  s^iported  in  his  argument^  by  the 

firactice  ia  tbe  eonrt  of  ISn^s  Bencb,  by  which  a  witness, 

wh»  wae  sent  for  and  arrived  in  this  country  bjcfore  the 

writ  sued  out,  would  be  allowed  the  reasonable  expenses 

of  his  passage  hither,  and  back ;  and  of  his  maintenance 

here  for  such  time  as,  under  all  circumstances,  should  ap» 

pear  reasonable. 

Lord  Chief  Justice  Gibes.— The  facts  of  the  present 
case  are,  that  the  plaintiff  having  expended  money  on 
behalf  of  Faitb^  on  the  application  of  Bamtt^  the  present 
defendant  $  Bamtt  drew  bills  in  favour  of  the  plaintiff 
on  Pmibi  who,  however,  refosed  to  accept  them.  The 
plaintiff  then  determined  to  sue  him,  as  for  money  paid, 
ot  goods  delivered,  on  his  account ;  and  accordingly  sent 
for  a  witness  from  AnAriea  to  prove  that  debt ;  for  no 
action  could  be  brought  against  him  as  drawee  of  a  bill  of 
exchange,  which  he  had  refused  to  accept.  The  plaintiff, 
however,  having  brought  an  action  against  Bamit^  as 
drawer  of  the  bills,  he  uses  as  a  witness  in  that  cause,  the 
person  whom  he  had  brought  over,  not  with  a  view  to  an 
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V. 

Barrett. 
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action  against  Barrett^  but  for  the  purpose  of  proving  i 
debt  against  Faith : — ^It  was  merely  accidental  that  the 
present  defendant  was  in  this  country;  the  witness,  there* 
fore,  was  not  only  sent  for  before  the  action  was  com- 
menced, as  in  the  case  of  Scbimmel  v.  Leusada,  but  he  was 
brought  over  for  a  diflferent  purpose.  There  is  no  ground, 
therefore,  for  charging  the  defendant,  either  with  the 
expenses  of  bringing  him  over,  or  with  those  of  sendmg 
him  hsLck\  but  I  think  the  plaintiff  should  be  allowed  ths 
reasonable  expenses  incurred  by  the  witness,  from  the 
conunencement  of  the  action,  for  a  reasonable  time,  undl 
he  can  leave  this  country : — ^That  is  according  to  the  de- 
cisbn  of  Lord  C.  J.  ManijUld  in  Scbimmel  v.  Lousada. 

The  rest  of  the  court  concurring,  the  rule  was  made 
absolute,  according  to  his  lordship's  judgment; 
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1815. 


'  PATNB  smd  another,  plaintiffs,  and  garrick  andwifci 
Friday,  April  14.  deforciants. 


A  iin0  may  be 
amended,  Dy 
striking  oat  ihe 
names  of  the  pa- 
rishes, in  which 
the  lands  were 
•rroneously  de- 
scribed  io  be  si- 
tuated;— those 
lands  bein^  ex- 
tra-parochial. 


This  £ne  was  levied  in  pursuance  of  marriage  articles, 
in  which  the  lands  intended  to  be  settled  were  described 
as  *  certain  fenny  lands,  wd  marsh  grounds,  and  heredl- 

*  taments,  containing  by  estimatioix  450  acres,  or  there- 
'  abouts,  part  of  500  acres  lying  and  being  in  Bjal  Foy 
'  being  part  of  the  iOOO  acres  described  io  the  lot  book 

<  of  the  corporation  of  the  adventurers  of  the  great  lerel 

<  of  the  fens,  called  Baffhrd  Leoel,  Byal  Fen^  next  to 

<  Manejp  No.  29,  and  situate  in  the  parishes,  bounds,  and 

*  territories  of  Cbattiris,  Mamy^  and  Coveneyf  or  one  of 
'  themj  in  th«  Isb  of  SJj^  in  the  county  of  CMoAri^! 
In  the  fine,  the  lands  were  described  as  *500  acres  of 
'  land,  and  500  acres  of  fen,  with  the  appurtenances,  in 

*  Chatteriif  Mamy,  and  Coveney^  in  the  Isle  of  J&^.'  It 
appeared  that  Byal  Fen  was  extra-parochial,  and  was 
known  by  the  name  of  Byal  Fen^  as  a  distinct  and  sepa- 
rate district  of  itself. 

Mr.  Serjt.  Vaughan  now  moved  to  amend  the  fine,  bj 
expunging  the  words .'  in  Cbatteru,  Maney^  and  Cezfetuji 
by  which  it  would  seem  that  the  lands  were  situated  in 
those  parishes,  and  inserting  the  words  'in  Byal  Fen  nest 

<  Money  I*  and  the  court,  on  the  production  of  an  affidarit, 
verifying  the  above  particulars. 

Allowed  the  amendment. 


IN  TH£  FIPTT-FIFTH  TBAH  OF  GEO.  III.  459 

STBYENS  V.  JACKSON  and  Others.  ISU. 

This  action  was  brought  to  try  the  validity  of  a  commis-       j^J^  j^' 

sion  of  bankrupt)  which  had  issued  against  the  plaintiff,  A  P^J^"  '?  **'- 

and  was  tried  before  Lord  Chief  Justice  GiibSf  at  the  sit-  of  a  warrant  dU 

tings  after  last  Hilary  term,  at  Guild-Hall^  when  a  verdict  ^^^^  12  ^  **^1- 
°  '  /  riff  8  officer,  but 

was  found  for  the  defendants,  the  assignees*  under  the  on  account  of  ill- 
commission.    The  point  intended  to  be  contested  was  ?J?VJ!-?!«^I.*i' 
^  ted  to  remain  a 

the  act  of  bankruptcy,  which  was  alleged  to  consist  in  few  days  in  his 
the  plaintiff's  having  been  arrested,  and  having  lain  in  the  custody  of  the 

prison  more  than  two  months.     It  appeared  that  a  war-  officer's  follower, 

who  IS  not  named 
rant  had  issued  from  the  sheriff  of  Middlesex^  directed  to.  in  the  warrant, 

Wkbirs  and  Wddm,  two  of  his  officers,  by  virtue  of  |h|!  j^^^l^^S? 
which,  Wtldoni  on  the  27th  of  August^  1814,  went  to  the  house  m  his  pos- 
plaintiff's  house  for  the  purpose  of  arresting  him; — that,  ^n^reniov«i*to 
finding  him  in  his  bed,  dangerously  ill,  and  incapable  of  g^ol,  where  he 
being  removed,  Weldon  left  him  in  the  care  of  a  follower,  remainder  of  two 
who  was  not  named  in  the  warrant; — that  the  plaintiff  months  :--^,pW 
.      .-  ^'    .     ,.  ,  r  ,        *.  ,       -  that  this  IS  a  legal 

remamed  in  custody,  m  his  own  house,  from  the  27th  of  imprisonment, 

Auf!k$t  to  the  3d  of  Scftmbir  Mowing,  the  baiUff's  fol-  J^  "^^  ^"'^^J' 

lower  having  the  key  of  the  house  in  his  possession ; —  bankruptcy. 

that,  on  the  Sd  of  September ^  the  plaintiff  was  carried  to 

a  lock-up  house; — ^and  that  the  commission  issued  on 

the  28th  of  October. — The  Sotidtor-General^  on  the  part 

of  the  plaintiff,  contended  that,  as  the  sheriff's  officers, 

to  whom  the  warrant  was  directed,  could  not  delegate  to 

a  follower  their  authority  to  arrest  the  plaintiff,  so  neither 

had  such  follower  a  right  to  detain  the  plaintiff  at  his 

own  house ;  and  that,  therefore,  the  detention  from  the 

27th  of  August  to  the  Srd  of  September  was  not  a  lying  in 

prison^  within  21st  Joe.  1st,  c.  19(a).  The  Cbief  Justice, 


(a)  The  woids  of  the  act  are,  'Any  person,  who,  being  arrested 
'  for  debt,  shall,  after  his  or  her  arrest^  kew  prison  two  monthsi  or 

K  X  2 
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1615.  Howe veri  was  of  a  contrary  opinion :  His  Lordship  coo- 

^  ^^"'^         sidered  that  the  imprisonment  intended  by  the  act  ms 

aT  EVENS  ' 

.    9.  a  legal  confinement^  and  that  the  detention  of  the  plaintiff 

Jackson.       ^^  j^j^  ^^^  house  fell  within  the  meaning  of  it. 

The  SoUiitor^General  now  moved  that  the  verdict 
should  be  set  aside>  and  a  new  trial  granted.  He  said  it 
was  not  sufficient  that  there  had  been  a  legal  arrest;  it 
was  necessary  that  there  should  be  a  continued  and  kid 
custody,  in  order  to  constitute  an  act  of  bankruptcy.  He 
cited  Benton  v.  Sutton  (a\  where  this  court  held,  that,  if  a 
sheriff's  officer,  having  taken  a  prisoner  in  executioo, 
'  permit  him  to  go  about  with  a  follower,  before  he  carries 
him  to  prison,  it  is  an  escape ; — and  Lord  C.  J.  Ejrtt  in 
giving  judgment,  observed  *  that  the  custody  of  the  fb!- 

*  lower,  after  the  writ  once  executed,  amounted  to  no- 

*  thing : — ^That  he  could  have  had  no  power  to  detain  the 

*  prisoner  if  he  had  chosen  to  escape ;  and  that  the  war- 
<  rant  would  have  been  no  justification  to  him  if  any  xnii- 

*  chief  had  happened.' — There  might  be  instances,  where 
humanity  would  require  that  the  prisoner  should  not  be 
removed  from  the  place  of  his  apprehension ;  but,  i:i 
such  case,  he  should  be  left  in  the  custody  of  some  person 
who  was  lawfully  authorized  to  detain  him. 

Lord  Chief  Justice  GxBBs.-^If  this  were  so,  the  con- 
sequences would  be  most  extraordinary ;  for  it  might  u 
well  be  said  that  a  detention  in  an  officer's  house  is  an 
escape  out  of  custody.  Unless  the  plaintiff  can  shew  that, 
by  the  word  prison^  the  act  meant  the  county  gaol,  afi<i 
that  nothing  but  a  public  prison  will  satisfy  the  intention  of 
the  legislature,  I  must  think  that  he  never  was  got  of 
legal  custody. 


'  more,  upon  that  or  soy  other  arrest  or  detention  in  prisoa  \s\ 
•  debt.'  ^ 

(«)  1  JB.  &  P.  84. 


♦  IN  THE  Ffprr-FirTH  teah  of  ceo.  tii. 

Mr.  Justice  Heatii. — ^Where  a  prisoner  is  taken  ip 
execution)  the  officer  is  only  bound  to  cany  him  to  prison 
within  reasonable  time^  There  is  nothing  in  the  ob* 
jection. 

The  rest  of  the  court  concurred. 

Rule  refiiskl. 
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Stetehs 

V. 

Jacksok. 


ROGERS  V.  DALLIMOER. 


Mr,  Serjt.  Best  shewed  cause  against  a  rule,  which  had        April  j?! 

been  obtained  by  Mr.  Seijt.  L«i/,  calling  on  the  defend*  ^^  limiuition  of 

ant  to  shew' cause  why  the  awardi  which  had  been  made  time,  prescribed 

in  this  cause,  should  not  be  set  aside,  or  be  referred  back  gj|,  ^^  ;p  3  j  f^^ 

to  the  arbitrator  to  be  reconsidered  by  him.     The  cause  applications  to 

...        jjjt.      the  court  to  set 
was  referred  by  consent  under  a  judge  s  order,  dated  the  aside  awards,  ap- 

11th  of  Maj^  1814,  and  the  arbitrator  made  his  award  on  l>Hcs  only  to  cases 

^  ,  .      .         where  an  original 

the  21  St  of  July  following.     The  present  application,  auihority  is  given 

which  was  founded  on  the  acknowledgment  of  the  arbi-  JhaVact^^nJ 

trator,  that  more  "was  due  to  the  plaintiff  by  £20  than  though  the  court 

he  had  awarded  him,  was  not  made  till  towards  the  adopt  the  same' 

Utter  end  of  last  Hilaij  term;  which  Mr.  Sent.  Best  ruleincaaes 

•^  •*  where  their  au- 

contended  was  too  late,  under  stat.  9  and  10  fr.  3.  thority  existed 

The  question,  he  said,  was^  whether  that  statute  ex-  where  they  seit 

sufficient  reason 
•  for  their  inter- 
ference, they  will 

(fl)  By  thai  section  it  is  enacted,  « that  any  arbitration  or  urn-  >n^«rposc  their 

*  pirage,  procured  bv  corruption  or  undue  means,  shall  be  judged  •utnority,  though 

*  and  esteemed  void  nnd  of  none  effect ;  and  accordingly  be  set       .•!*'?* J''*,". 
'  aside  by  any  court  of  law  or  equity,  so  as  complaint  0/  such'cor*  if'*     1        , 

*  ruption  or  undue  practice  he  made,  in  the  court  where  the  rule  is  n^'^^claptcd. 

*  madefmr  submission  to  such  arhitration  or  umpirage ^  Irfore  Ike  last 

*  (lay  qf  the  next  term,  after -such  arkifralion  or  umpirage  made  and 

*  published  to  (he  parlies'  * 
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1815. 


Rooxiu 

V. 

Dallimore. 


tended  to  awards  made  in  pursuance  of  a  judge's  order. 
Hecoatraded  that  it  did»  and  cited  Zacbaryv.  Sbepbnd(i\ 
where  the  court  held,  that  this  motion  must  be  madebe^ 
ifore  the  last  day  of  the  termi  next  after  the  award  made; 
though  the  award  be  90t  procured  hj  corruption  or  andae 
.means*  It  did  not  distinctly  appear  that  the  reference  in 
that  case  was  by  a  judge's  order,  but  from  the  circum- 
stances of  the  case,  it  was  to  be  presumed  that  it  was  sa 
He  was  aware,  he  said,  of  a  later  case  of  Spige  v.  Jet' 
voise  (i),  on  which  the  other  side  would  rely,  and  where 
it  was  decided  that  the  limitation  of  the  statute  did  not 
extend  to  awards  made  under  orders  of  nisiprius.  The 
present  award,  however,  he  observed,  was  not  made  us* 
der  an  order  of  nisiprius,  and  he  contended,  therefore, 
that  the  court  had  no  authority  to  set  aside  this  award, 
except  under  the  statute ;  and  that,  then,  the  limitation  of 
that  statute  interposed.  [Lord  Chief  Justice  GiUs.  The 
distinction  on  which  the  other  side  will  rely,  is,  between 
cases  where  the  reference  is  entered  into  by  the  original 
agreement  of  the  parties, — the'court  not  being  in  posses- 
sion of  any  cause  between  them, — in  which  case  the  court 
could  not  interfere,  except  under  the  statute;  and  those 
cases  where  the  aid  of  the  statute  is  not  necessary  to  giTe 
the  court  authority.  It  will  be  contended  that  the  li- 
mitation of  the  statute  applies  only  to  the  former  cases, 
though  I  think  the  practice  has  been  to  extend  it  to  both 
cases.3 

Mr.  8erjt.  Xmr,  contri^  insisted  that  the  court  did  not 
derive  their  power  of  setting  aside  awards  from  the  stat. 
of  JF.  S. ;  that  power  had  always  resided  in  them,  and  the 
act  only  imposed  a  limitation  in  particular  cases.  He  ob- 
served that  the  case  of  Synge  v.  Jervmsi  was  not  decided 


(a)  ^T.  /?.  781.- 


-(6)  8  Ea$L  46§. 
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as  an  exception  to  a  general  rule,  but  as  follomng  from 
general  principles,  and  in  recognition  of  the  case  of  An* 
dtrsm  V.  CQXiter  (a)^  where  the  court  held  that  the  statute 
extended  onlj  to  cases  where  the  submission  was  by  ob- 
ligation .- — and  this,  he  said,  was  the  true  ground,  for 
there  was  no  substantial  distinction  between  cases  where 
the  submission  was  by  order  of  mH  ftius^  or  of  a  judge 
at  chambers,  or  in  any  other  way  in  the  progress  of 
a  cause.— [Lord  Chief  Justice  GMs. — Another  question 
i%f  whether,  in  those  cases,  where  the  court  has  a  discre- 
tionary power,  they  will  not  pursue  the  same  course,  as 
where  the  line  to  be  adopted  is  prescribed  to  thenu] 
The  court,  then,  he  said,  would  look  to  the  particulal* 
circumstances  of  the  case  \  the  present  application  was 
made  by  the  plaintiff  in  his  own  delay,  in  order  to  obtain 
that  which  the  arbitrator  admitted  to  be  due  to  him. 

Lord  Chief  Justice  GiBBs.«— The  court  by  no  means 
intend  to  hold  out  to  parties  that  applications  to  set  aside 
awards,  where  the  submission  has  not  been  entered  into 
by  bond,  may  be  made  at  any  distance^  of  time  :  On  the 
contrary,  the  court  will,  in  general,  prescribe  to  them- 
sehres  the  same  rule,  which  the  statute  has  prescribed  to 
them  in  certain  cases.  But  we  think,  that  the  limitation 
of  the  act  applies  only  to  cases  where  an  original  authori* 
ty  is  given  by  it,  and  not  to  awards  made  under  the  au- 
thority of  a  rule  of  court ;  for  awards  made  under  an 
order  of  nisi  prim  only  take  effect  by  the  retrospective 
operation  of  the  rule  of  court,  when  made.  The  only 
ground  on  which  this  application  u  resisted,  is,  that  unless 
the  court  set  the  award  aside  by  virtue  of  the  statute,  they 
have  no  authority  to  set  it  aside  at  all : — ^It  is  contended 
that  if  we  proceed  on  the  statute,  the  application  is  too- 
late,  and  that  without  the  statute,  we  have  no  jurisdiction. 


1815. 


Rogers 

0. 

Dallimork. 


Ca)  I  Sir.  30  li 
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Wfdntadafy 
April  19. 


Where  a  defend- 
ant, is  sued  by  a 
wrong  name,  re- 
ceiver Hfitice  of 
declaration,  and 
neglects  to  appear 
and  plead  in 
abatenifnt;  b  n 
wiSert  the  plain- 
tiff to  sign  judg- 
ment and  execute 
a  writof  inoniiy, 
he  cannot  atteiw 
vrardft  more  the 
ooort  to  set  aside 
the  proceeding! 
for  inregolarity. 


SMITH  and  another  «.  johm  pattbii»  sued  hj  the  name 

of  JOSEPH  PATTBN. 

Mr.  Seijt.  Best  had  obtained  a  rule»  calling  on  the  pUn- 
tifis  to  shew  cause  why  the  interlocutory  judgment  sign- 
ed in  this  causej  and  the  subsequent  proceedings  thereon, 
should  not  be  set  aside  for  irregularity,  on  the  ground 
that  the  defendant  had  been  sued  by  the  name  of  ^m^, 
his  real  christian  name  being  Jdin^ 

Mr.  Seijt,  Faughan  now  shewed  cause  against  the  rule 
on  the  affidavit  of  the  plaintiff's  attorney,  which  stated 
that  on  the  15th  of  December^  1814,  he  wrote  to  the  de- 
fendant a  letter  in  which  he  demanded  the  debt^  and 
which  he  directed  to  Mr.  Joseph  Patten  /  that  on  the  2 1st 
of  Decemier  he  rcfceived  a  letter  from  the  defendant^!  at* 
tomey,  in  which  the  latter  stated  that  '  Mr.  Patten  had 
'  directed  him  to  acknowledge  the  receipt  of  the  former 


,  CjLS£8  IN  BASTBH  TBBM, 

We  are  of  opinion,  however,  that  where  a  cause  is  re- 
ferred to  arbitration,  the  court  still  reserves  a  superin- 
tending authority  over  the  award,  and  in  such  case  it 
proceeds  on  that  authority.  The  question,  therefore, 
now  is,  whether,  using  that  discretion,  the  court  will  in- 
terpose in  this  particular  case.  The  merits  of  the  case 
are  out  of  the  question ;  for  the  arbitrator  says  he  ought 
to  have  awarded  «£60  instead  of  wf  40,  and  this  is  a  snffi- 
dent  reason  for  our  interference,  though  the  period  to 
which,  in  ordinary  cases,  we  should  confine  ourselves,  h^ 
elapsed.  We-  proceed  'on  the  authority  of  Synge  v.  Jer- 
VMse,  founded  on  that  of  Andersen  v^  Coxdtr.-Ptr 
tAiftanif 

Rule  absolute.      , 


Smith 
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*  letter,  &c.}' — that  on  the  14th  o(  January  ikke  defend-  J915. 

ant  was  served  with  a  writ  against  him  by  the  name  of 
Joseph  Patiftt,  and  with  a  notice  of  declaration  on  the 
27th  of  January  i  that  on  the  8th  jof  Fitruary,  the  de-       Pattiit. 
fendant  not  having  appeared,  the  plaintiff's  attorney  en- 
tered an  appearance  for  him,  signed  judgment  as  for  want 
of  a  plea,  and  served  a  notice  on  the  defendant  of  exe- 
cuting a  writ  of  inquiry  on  the  6th  of  jipri/^  which  was 
executed  accordingly  i  and  that  on  the  Stli  of  Jpril  be 
received  notice  of  the  present  motion.— -On  these  facts, 
he  c(»itended,  tliat  the  defendant  had  waived  the  irregu- 
larity in  two  ways;--^rj/,  by  his  attorney  having,  in  hit 
answer  to  the  plaintiff's  letter,  omitted  to  correct  the 
mistake  into  which  the  plaintiff  had  fiillen ;  and  secondly^ 
by  having  neglected  to  plead  the  misnomer  in  abatement  \ 
in  consequence  of  which  omission  he  was  now  too  late  to 
make  the  objection.     He  cited  Crawford  v.  Satchvdl{a), 
where  the  plaintiff  having  brought  an  action  of  false  im- 
prisonment by  the  christian  name  of  ArchtbaUj  the  de- 
fendant justified  under  a  judgment  against  Arthur^  and 
averred  that  the  plaintiff  in  the  present  action  was  the 
same  person  who  had  been  sued  by  the  name  of  Arthur, 
On  demurrer,' the  court  held  the  plea  to  be  good,  the  de- 
fendant having  missed  his  time  for  taking  advantage  of 
the  misnomer,  which  should  have  been  by  pleading  it  in 
the  former  action. 

Mr*  Serjt.  Best^  cwtrif  insisted  that  this  was  not  a 
nlere  irregularity,  which  was  waived  by  any  delay  on  the 
part  of  the  defendant  to  take  advantage  of  it;  the  action 
itself  was  wrong,  the  proceedings  upon  it  were  void,  and 
if  the  plaintiffs  had  proceeded  to  take  the  defendant  in 
execntion,  they  would  have  been  liable  to  an  action  of 
trespass.     There  was  no  obligation  on  a  defendant,  he 

(a)  9  Sir.  1918. 
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1^  1 5.         said,  to  plead  a  misnomer)  unless  where  he  had  appeared ; 
y^  in  support  of  which  position)  he  cited  Cdb  t.  Hindsm  (a), 

v,  where)  in  an  action  of  trespass,  for  taking  the  goods  of 

Pattek.  ^^  2.^  a  plea  that  the  defendant  took  them  under  a  £- 
sfrifigas  against  €•  B.  (meaning  the  said  A.  B.)  to  com- 
pel an  appearance)  with  an  averment  that  A*  B,  and  C.  B. 
were  the  same  person,  was  held  to  be  bad,  unless  A.  B. 
had  appeared,  and  had  omitted  to  plead  in  abatement. 

Lord  Chief  Justice  GiBBS.-*-Leaving  untouched  that 
part  of  the  plaintiff's  argument  which  relates  to  the  letter 
of  the  defendant's  attorney,  I  am  of  ofunioU)  that  this  ap- 
plication comes  too  late.  The  defendant)  on  being  served 
with  the  notice  of  declaration)  wluch  was  on  the  27th  of 
Januarjy  should  have  appeared  and  pleaded  in  abatement, 
instead  of  which  he  snf{ers  the  plaintifi  to  go  OO)  and 
does  not  apply  to  set  aside  the  proceedings)  till  the  writ 
of  inquiry  has  been  executed. 

Mr.  Justice  Heath. — ^It  would  be  productive  of  great 
mischief  and  oppression  if  a  party  were  permitted  to  lie 
by  in  this  manner)  instead  of  rectifying  the  mistake  in 
the  first  instance,  by  pleading  in  abatement. 

Mr.  Justice  Chambbe. — ^The  object  of  the  court  is  to 
repress  expense  and  delay  \  and  we  should  be  encourag- 
ing both  if  we  made  this  rule  absolute. 

Mr.  Justice  Dallas  concurred. 

Rule  discharged  widi  costs. 

Ca)  6  r.  i?.  234. 
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1815. 

ARBOUIN  V.  WILLOUCHBT.  Friday,  AprilSl. 

Mr.  Serjt.  Faughan  shewed  cause  against  a  rule  to  set  Proceedinn  set 
aside  die  proceedings  in  this  cause^  on  the  ground  that  ground  that  the 

the  defendant  was  sued  by  the  names  of  WUllam  WiUwgh-^  defendant,  hay. 

'  ^  ^  *       ingtwo  Chrutian 

iy,  his  christian  name  being  Hans  William.    He  con*  names,  it  sued 

tended  that  this  was  no  variance,  for  the  defendant  was  Jg^^^^  ®°*  ^^ 
not  qdled  by  a  different  name  from  his  real  name. 

L0|4  Chief  Justice  GxbbSj  however,  observed  that  this 
was  the  same  as  if  the  plaintiff*  had  declared  against  the 
defendant  by  the  name  of  William  only,  and  the  defend- 
ant had  pleaded  in  abatement,  in  which  case  he  would 
have  been  entitled  to  judgment. — Per  Curiam^ 

Rule  absolitf  e. 


TOWNSBND  V.  SNOW.  Uon^^y. 

April  it4. 

Mr.  Serjt.  Blossit  moved  for  a  rule  to  shew  cause,  why  Where  an  insol. 

the  proceedings  in  this  action  should  not  be  set  aside;—  ^ng  aMigned  h?s  * 

or  else  be  stayed  until  the  plaintiff^  should  give  security  property  under 

for  costs^— on  an  affidavit  which  stated  that  the  plain-  bringi  an  action' 

tiff"  was  an  insolvent  debtor,  and  had  been  discharsml  J©  recover  a  debt 

incurred  before 
under  the  insolvent  acts  ;  that  he  had  assigned  his  pro-  the  assignment, 

perty  according  to  those  acts,  and  that  the  debt,  for  which  1^^  ^^ISJS'to 

the  present  action  was  brought,  was  incurred  before  the  sue;— the  court 

assignment.    [The  Chief  Justice  stated  that  the  parties  raldeS^^ 

had  been  before  hb  lordship  at  chambers,  when  it  ap-  ips>  '^^  ^^^^  ^?- 

peared  that  the  plaintifi^*s  assignee  had  refused  to  bring  the^insoUent^to 

the  present  action,  on  which  account  it  was  brought  in  ^  securiij  for 

the  name  of  the  insolvent.    With  respect  to  the  former 
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partf  of  the  motion,  his  lordship  observed  that,  if  the 
plaintiff  Mfcre  entitled  to  bring  this  action^  the  cxnst 
would  not  interfere  to  prevent  him ; — if  he  were  not  so 
entitled,  that  would  be  matter  of  defence.]  Mr.  Serjt. 
Biosset  then  supported  the  latter  part  of  his  motion  oo 
the  authority  of  WM  v.  Ward{a)j  where  the  court  of 
Kings  .Bfyiri. required  an  uncertificated  bankrupt  to  give 
security  for  costs,  in  an  action  of  trover  brought  hj  him 
fij^the  benefit  of  his  assignees. 

Lord  Chief  Justice  Gibbs. — In  that  case,  the  asagnees 
were  suing  for  their  own  interest,  in  the  name  of  the 
bankrupt; — the  present  action,  on  the  contrary,  was 
brought  because  the  assignee  had  refused  to  sue  at  all— 
Per  Curiam^ 

*  Rule  refused  (^). 


(a)  7  T.  A'  9Q(i.^—ib)  In  Af'OwMf/and  another,  t.  Jcinrfw, 
1  Eati.  '43 1»  on  a  motion  to  compel  the  plaintiffs  to  gyre  tttmj 
for  costs.  One  of  them  being  a  foreisner  residing  abroad,  and  the 
other  a  bankrupt  in  execution  for  a  d^t ;  the  court  refused  the  rule. 
.  on  the  i^ound  th^t  one  of  the  ptaintifiTs  was  within  the  jurisdiction 
of  the  court,  and  within  reach  of  its  process,  and  not  coming  ondff 
any  of  the  rules  which  required  security  to  be  gireo  for  costs.— 
See  also  1  Ttdd,  ^3\,  5th  ed. 


BROWN  V.  RC^E. 


Tnesdav, 
April  '/5. 

The  memorial      'p„,g  ^j^g  ^^  j^^^j^^  of  replevin,  to  which  the  defendant 

ot  an  annuity,  re-  *^  ' 

f)uired  by  Mat.  17  made  cognizance,  as  bailiff  of  the  Rev.  Sir  JAn  Tiemes 

G  3.  c:  ^6,  in    . 

rcciiing  the  indenture,  states,  '  that  for  the  better  and  more  effectually  securing  the 

'  pnyment  of  the  said  annuity,  and,  in  consideration  of  lOi.  the  gFaotordid  grsntthe 

*  >aul  estates,  upon  the  trusts,  and  to  and  fur  (he  uses,  intents,  and  purposes,  ikfrn' 

'  esprened  and  declared  :* — Held  that  this  was  a  sufficient  statement  of  the  tnttUoC 

the  demise, —  -      . 

It  is  not  necessary  to  state  in  the  memorial  the  names  of  the  attornies,  who  aiet"- 
thorized  to  enter  up  judgment  on  the  wn mint  of  attorney .•» 

Where  the  witnesses  to  the  indenture,  and  to  the  warrant  of  attorney,  are  tbr  ssine 
per3nns.it  is  sufficient  to  state  them  as  witnesses  to  the  former  instiument^  without 
^repeating  their  names  as  witnesses  to  the  warrant  of  attorney. 

And  t^x\^  if  the  omission  had  becfn  fatal  to  the  warrant  of  attorney,  the  other  pans 
•f  the  assitrancc  would  not  have  5ecn  affected  by  it. 


Biowir 
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Jf'beate^Bzrt.f  and  alleged  diat  the  plaintiff  held  tht  locus  isid* 

m  ^  as  tenant  to  the  said  Sir  J.  T.  Whtate^  at  the  yearly 
rent  of  <£S00  %  and  that  the  distress  was  m^de  for  rent  in  r'. 

arrear.— To  thb  cognizance^  the  plaintiff  pleaded  in  bar,  «**»£• 

jirrt^  that  one  £.  WattSy  clerk,  being  seised  in  his  de* 
mesne  as  of  freehold^  in  the  several  places  in  which,  ftc, 
before  the  said  several  times  when,  &c.,  viz.  on  the  2€th 
of  November f  1812,  'demised  to  the  plaintiff,  the  said 
places  in  which,  &c.  for  the  term  of  twelve  years}  and 
that  this  demise  was  the  same  as  that  mentioned  in  the 
defiendant's  cognizance ;  that,  on  the  10th  oijune^  1813, 
by  an  indenture  made  between  the  said  E.  Waits  of  the 
first  part,  one  C.  N.  A.  Humphries  of  the  second  part,  ' 
and  the  said  Sir  J.  T.  Wbeate,  of  the  third  part,  it  was 
expressed  that  the  ,said  E.  Watts  did  grant  to  the  said  |^ 

C.  iV.  jt»  Humphries^  for  the  life  of  the  said  E.  W'attSf  an 
annuity  of  ^£800,  to  be  paid  at  the  times  and  in  the  man- 
ner therein  mentioned  ;^and  it  was  by  that  indenttn'e 
further  expressed,  that,  for  the  better  and  more  effectu- 
ally securing  the  payment  of  the  said  annuity,  th^  said  E. 
Watts  did  thereby  grant  to  the  said  Sir  J.  T.  IVbeate, 
the  said  several  places  in  which,  &c*;  to  hold  the  same 
for  the  term  of  99  years,  ypan  the  trusts,  ami  to  and  for  the 
usiSy  intents,  and  purposes,  therein  expressed  and  declared.'^' 
And  for  better  .securing  the  said  annuity,  the  said  E. 
Watts  did  enter  into  a  certain  warrant  of  attorney,  which 
was  executed  in  the  presence  of,  and  attested  by,  one  . 
A.  B.  and  one  /•  G. ;— ^and  that  no  memorial  of  the  said 
last  mentioned  indenture,  and  the  said  warrant  of  at- 
torney, was  enrolled  in  the  High  Court  of  Chancery, 
within  twenty  days  of  the  execution  thereof,  except  a 
certain  memorial  of  the  tenor  and  effect  f(^llowing. — 
The  plea  then  set  out  the  memorial,  which  was,  in  sub- 
stamce,  as  follows  :-r*  A  memorial  to  be  enrolled,  &c.j  of 
<  an  indenture,  dated  the  lOthof  ^ii;f#,  1813,  between 
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J815.  <  E.  WatU  of  the  first  part,  C.  K.  A.  Hmapinu  of  the 

s--s^  <  second  part,  and  Sir  J.  T.  WbiaU  of  the  third  pot; 

V.  *  recitipg  that  the  said  C.  N.  A.  Humphries  had  agreed 

Rose.  c  y^^  ^^  said  E.  Watts  for  the  purchase  of  an  annuity 

^  of  £dO0y  to  be  secured  upon,  and  payable  out  of,  the 

'  rectories  of  C  and  jB.,  and  the  messuages,  &c.,  there- 

*  unto  belonging,,  and  to  be  fiuther  secured  in  dieman- 

<  ner  thereinafter  mentioned,  for  the  sum  of  ^5200  i  the 

*  costs  of  the  said  annuity,  and  of  filing  a  menx>riil 
'  thereof,  to  be  borne  by  the  said  £.  Wmtts\ — and  fbr- 

*  ther  reciting  that  the  said  C.  N.  A.  HMmpbria^  in  par- 

*  suance  of  the  said  agreement,  had  paid  the  said  sum  of 
^  £B700  to  the  said  K.  /Faits'y-^  was  therefore  wit- 
^  ntssedtlnt,  in  pursuance  and  performance  of  the  said 

*  agreement,  and  in  consideration  of  the  said  sum  of 
'      '  £S20a,  the  said  E.  WaiU  did  grant,  bargain,  sell,  and 

<  c<mfirm  to  the  said  C  N.  A*  Httn^briis^  his  executors, 

<  &c.,  for  the  life  of  hnn  the  said  E.  Wattt^  one  annuity 
^  of  £%QOf  to  be  charged  and  payable  as  aforesaid ; — and 
'  it  was  by  the  said  indenture  further  witnessed  that,  for 

<  the  considerations  aforesaid,  and  for  the  better  and  more 

*  efiiectually  securing  the  payment  of  the  said  annuity, 

*  and  also  in  consideration  of  10/.  to  the  said  E.  Watts 

<  paid  by  the  said  Sir  J.  T.  WteaUf  he,  the  said  E.  Watts^ 

<  with  the  consent  of  the  said  C.  AT.  A.  MmmpifUss  did 

<  grant,  bargaun,  sell,  demise,  and  confirm  to  the  said  Sir 
'  y.  T.  WAeatef  his  executors,  &c^  the  said  rectmes  and 
'  lands,  with  their  appoitenances,  for  ninery-nine  yean, 
'  m^  th  trusts,  and  to  and  fir  th^  mn,  iaimts^  and  fm- 
^  posts f  tteran  expressed  and  declared  :'^And  also  of  a 
'  warrant  of  attorney,  bearing  even  date  with  the  said 

*  indenture,  whereby  the  said  jS.  Watts  did  autimnBe 

*  certain  attornies  of  the  Court  of  King^i  Benci,  therm 
^  named,  to  confess  amd  enter  up  judgment  in  that  court, 

<  in  the  penal  sum  of  «£  10,400,  asa  collateral  security  ftr 
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'^he  payment  of  the  said  aanuity: — And  it  was  by  the         18I.5, 

f  said  indenture  agreed  that  the  said  E.  Watis  should  be        y"^ 
°  .  Brown' 

*  at  liberty  to  repfurchase  the  said  annuity,  on  payment  of  v. 

*  the  said  sum  of  £520Oj  and  all  arrears,  and  giving  three  ^^^' 
'  months  notice  in  writing : — ^Which  said  indenture,  as 

<  to  the  ezecutioii  thereof,  is  witnessed  hj^.  B.  of,  &c., 
'  and  /.  G.  of,  &c.  and  a  memorial  is  hereby  required  to 

*  be  registered  pursuant  to  the  act.— -£•  fVatts. — InroUed, 
^  8ic.''— 'The  plea  then  proceeded  to  state  that  the  said 
memorial  cttd  not  contain  the  names  of  the  witnesses  to 
the  said  warrant  of  attorney  ;—^md  concluded  by  alleging 
that  the  plaintiff  did  not  hold  the  said  places  in  which, 
&c.,  as  tenant  thereof,  to  the  said  Sir  J.  T.  WbwMe^ 
otherwise  than  waa  in  that  plea  abore  stated.-*-The  sic§f9d 
plea  in  bar  alleged  that  no  memorial  of  the  indenture  and 
warrant  of  attorney,  containing  the  names  of  all  the  wit« 
nesses  to  the  execution  thereof,  was  inroUed  in  the  High 
Court  of  Chaneerjj  within  twenty  days  after  the  execution 
thereof,  according  to  the  act.-^The  i^Aiiitf  plea  stated  that  rio 
memorial  was  inroUed. — There  were  two  other  pleas,  the 
one  stating  that  the  indenture  was  obtained  by  fraud  and 
covin  $*«*-the  last  alleging  that  the  plaintiff  did  not  hold 
as  tenant  to  Sir  J*  T.  Wheaie^  modo  it  formic  &c.— To 
the  first  plea  in  bar,  the  defendant  demurred  generally : 
— To  the  leeoHd  and  third  pleas,  he  replied  by  setting  out 
the  memorial,  and  then  alleging  that  the  said  memorial 
did  duly  contain  the  day  of  the  month  and  the  year, 
wheo  the  ^asd  indenture  and  warrant  of  attorney  bore 
date  \  the  names  of  all  the  parties,  and  for  whom  any  of 
them  were  trustees,  and  of  aQ  the  witnesses ;  the  annual 
sum  or  sums  to  be  paid^  the  name  of  the  person  and  per- 
sons for  whose  life  or  litres  the  said  annuity  was  granted, 
and  the  consideratioa  or  consideraticMia  for  granting  the 
same,  in  maimer  and  fonn  as  by  the  statute  was  required. 


Brow* 
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18  li.    .      ^-On  tht  fourth  znd  J^b  pleas,  the  defendant  took  isnie. 
— The  plaintiff  joined  in  the  demurrer  to  his^n^  plea  it 
p.  "         bar,  demurred  to  the  replication  made  to  hb  second  and 
^^''*  tbirdplezSf  and  joined  issue  on  iht  fiurtb  2nd  JifA 

pleas. 

The  case  came  on  for  argument  on  a  former  day  is 
this  term. 

Mr.  Serjt*  Lens^  for  the  plaintiff,  premised  that  the 
question  which  arose  on  the  demurrer  to  the  first  plea  ib 
bar,  was  the  same  as  that  which  was  raised  by  the  de- 
murrer to  the  replication  to  the  second  and  third  pkas; 
*-*Tiz.  whether  there  had  been  a  suffident  memorial  of 
the  annuity,  to  sustain  the  right  of  the,grantee  to  it  («). 
He  madc^  three  objections  i—^m,  that  the  memorial  did 
not  state  the  names  of  the  witnesses  to  the  warrant  of  at- 
toaktj\^^sicoHdly^  that  it  did  not  set  forth  the  trusts  of 
the  demise  to  Sir  J.  T.  fVheaie  ;—ibinlfyy  that  it  did  not 
state  who  were  the  persons  authorized  to  enter  up  jndg- 
inent  on' the  warrant  of  attorney. — The  first  objection, 
he  said,  was  clearly  £sital  under  the  first  section  of  the 
act } — the  membrial  had  set  out  the  witnesses  to  the  in- 
denture, but,  though  he  admitted  that  the  witnesses  to 


(a)  By  the  Annuitjf  Act»  1?  Goo,  3.  e.  96,  t.  I,  it  it  enadd. 
'  That  a  memorial  or  every  deed,  bond,  instniment,  or  otbcr  at- 
'  sarance,  whereb]^  any  annuity  or  rent-char|;e  ehall,  from  and  altei 
'  the  passing  of  tbb  act,  be  granted  for  one  or  more  life  or  lives,  or 
'  for  any  term  of  years,  or  greater  estate  determinable  oo  one  or 
'  more  life  or  lives,  shall,  within  twenty  days  of  die  execottoa  of 

*  such  deed,  bond,  instrument,  or  other  a«aurauce,  be  inrolled  in  the 
'  High  Court  of  Chancery ;  and  that  every  such  memorial  shall  eou- 
'  tain  the  day  of  the  month  and  the  .year  when  the  deed,  bond,  in- 

*  strunient,  or  other  assurance,  bears  date,  and  ike  natme  ^aUiht 
'  parties  f  and  for  whom  any  of  them  are  irusteeM,  and  of  all  tkemU' 
'  nesies;  and  shall  set  forth  the  annual  sum  or  turns  to  be  pM^oai 
'  the  name  of  the  person  or  persons  for  wh<ise  life  or  lives  iheas- 
'  nuity  is  granted,  and  the  consideiaiion  or  considerations  for  g^ant- 
'  ing  the  same ;  otherwise,  eoerv  tnck  deed,  bond,  tnstramcnt,  or 
'  other  assurance,  shall  be  nuU  and  Totd  to  all  intents  a^d  pat- 

*  poses.' 
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tjiat  instrument^  and  to  the  warrant  of  attomejiWere  the         19,15. 
5ame  persons ;  yet  he  contended  that  the  grantor  had  s|        ^^^^ 
right  to  insist  that  they  should  be  specified  in  the  recital  '  v. 

of  each  instrument,  without  any  reference  to  the  questioi}^  Vfi*^* 
whether  his  security  had  been  diminishc^dy  or  not,  by  tl\^ 
omission.  It  had  been  expressly  decided  in  the  case  Q^ 
Hopkins  V.  WaUer{a)f  that  the  warrant  of  attorney  wa^ 
one  of  those  deeds  or  instruments  which  the  legislature 
intended  should  be  inserted  in  the  memorial;  and  in  th^ 
case  of  the  Dirlr  of  Bukm  y.  fTiUiam  {i),  it  was  held,  that 
a  defect  in  any  on^  of  the  deeds  set  out  in  the  memorial 
affected  the  whole  tnwaction,  and  did  not  m^y  Wtiate 
the  particular  .security  which  was  mis-recited  ;—-eacli 
being  a  part  of  the  same  as^rance.  [Lord  Chief  Justice 
6/%. — Wliile  I  l^s  practising  in  the  Court  of  i[ing*s 
Bencb^  the  application  to  set  aside  a  defective  warraAt.of 
attorney  was  confined  to  tliat  particular  instrument,  and 
the  court  would  only  set  aside  the  instrument  which  was 
90  impeached.]  On  a  motion  to  set  aside  the  vranant  of 
attorney,  ^e  question,  how  far  the  rest  of  the  transaction 
was  affected  by  it,  would  not  be  rgised. — IJe  was  aware 
that  it  bad  been  contended  that  the  expression  in  the  act, 
*  otherwise  every  such  deed,  &c.,  shall  be  null  and  void,* 
was  intended  to  be  confined  to  the  particular  instrument 
that  was  defective; — such  a  construction,  however,  would 
defeat  the  main  intention  of  the  legislature,  which  wa/if 
that  the  grantor  should  have  full  knowledge  of  all  the 
instruments  by  which  the  annuity  wa9  secured ;  and  Lord 
L^ghborough^  in  his  judgment  on  the  Dukt  rfBoliotfs  case» 
gave  a  very  decided  opinion  ag^st  such  a  constructiop. 
The  grantee  could  not,  by  delivering  up  pQe  of  the  deeds, 
deprive  the  grantor  of  the  benefit  which  the  act  intended 


(fl)  4  T.  E.  463.— (t)  4  BrmiCs  Chan.  Rep,  310. 
▼OZ.«  U  L  L 
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1816.  to  give  him.-^He  then  cited  Harf  v.  Love/ace  (u),  where 

'^"'"^  it  was  held,  that  a  memorial,  stating  '  that  all  the  instni- 

V.  *  ments  were  attested  by  jt.  B.^  &c,  or  one  ^  them/  was 

not  sufficient,  and  where  Lord  Kenyen  expressed  the 
strong  inclination  of  his  opinion  to  be,  that  any  defect  in 
a  memorial  of  one  of  the  deeds  would  vitiate  the  whole. 
So,  in  Fan  Braam  v.  Isaacs  (3),  though  no  express  deci* 
sion  was  given  on  this  point,  it  might  be  presumed  that 
the  judgment  of  the  court  went  partly  on  that  ground. 
The  same  principle,  he  said,  was  recognized  in  the  case 
ex  parti  Mackretb{fi). — The  lecmd  objection  appeared  on 
the  face  of  the  memorial  itself}  for  at  the  conclusion  of 
the  recital  of  the  indenture,  it  was  stated  that  the  lands 
were  demised  to  Sir  J.  T.  JFteate,  ^  upon  tit  tnta»fini 

*  tb  and  for  the  uses,  intents^  anipurposa^  therein  enpres^d 

*  and  declared!  This,  he  contended,  did  not,  in  anr 
sense,  comply  with  the  enactment,  that  it  most  af^iear  for 
whom  the  parties  were  trustees  \  and  though  it  had  been 
questioned  how  far  it  was  necessary  to  state  the  trusts,  no 
such  doubt  could  avail  the  defendant  in  the  present  case, 
because  it  was  impossible  to  discover  for  whom  Sir  J.  f 
Wheate  was  a  trustee.  A  trustee  might  often  have  a 
double  duty  to  perform ;  partly  towards  the  grantee^  and 
partly  towards  the  grantor;  for,  though  nominated  as  a 
trustee  for  the  former,  he  might,  for  some  purposes,  have 
been  a  trustee  for  the  latter  also.  In  the  case  of  Asktvj^. 
Macknth  (</)>  where  the  trustee  was  described  merely '  as 

*  a  trustee  nopiinaced  on  the  part  of  the  grantee/  witboot 
stating  any  of  the  trusts,  that  was  held  to  be  an  insuffidem 
description.  In  Do/man  v.  Dolman  (^),  the  memorial  was 
held  to  be  defective,  in  stating  that  part  of  the  considera- 


{a)  6  T.  H.  471. {h)  \  B.  k  P.  451. (c)  2  £«/.  565. 

— (rf)  I  N.  B.  ^14 (e)  b  r.  B.  (Hi. 
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tioii  was  paid  <  in  trcstt  and  for  the  purposes  in  the  deed  1816; 

memioncfd.' — ^He  next  cited  Cummins  v.  Isaac  la\  where         J*"'^*' 

BffOWK 

the  court  set  aside  an  annuity^  becaiise  one  of  the  trusts  p. 

was  omitted  in  the  memorial ) — ^and  T^tjhr  v.  Johnsort  (i)j  Rosi^ 

where  the  court  held  the  memorial  defecttve>in  not  stating 
a  previous  trusty  viz.  *  to  permit  T.  8.  to  receive  the  rents 

*  and  profit$»  until  default  made  in  payment  of  theanxiui* 

*  ty  to  the  grantee :'— In  the  latter  case,  though  the 
trustee  had  nothing  more  than  he  would  have  had  withbut 
that  $pecial  provisioni  yet  the  court  considered  that  it  was 
part  of  the  trusti  and  should  have  been  stated  more  fullyv 
The  most  recent  case  on  the  subject,  he  said,  was  that  of 
Leycester  v.  Loclnvo$d(c\  where  a  memorial,  which,  like 
the  present,  stated  that  the  interest  of  «£  10,000  (being 
the  security  for  the  annuity)  was  by  the  deed  conveyed 
to  the  grantees  upon  the  trusts  thereby  declared^  was  held  to 
be  defective.  With  respect  to  the  third  questioni  whe- 
ther the  persons  who  were  authorized  to  enter  up  judg- 
ment, ought  not  to  have  been  named  in  the  memorial,  he 
contended  that,  though  the  warrant  of  attorney  was  only 
a  formal  instrument}  yet  it  was  part  of  the  assurance  % 
and  that  the  persons  who  were  named  in  it  became 
thereby  parties  to  the  instrument,  and  ought  to  be  set  out 
in  the  memorial,  in  order  that  the  grantor  might,  if  ne- 
cessary, be  able  to  resort  to  them. 

Mr.  Seijt.  Best,  csntrh. — ^With  respect  to  the Jirst  ob- 
jection, he  contended,  in  the  first  place,  that  the  warrant 
of  attorney  itself  was  not  vitiated  by  this  omission .  None 
of  the  cases  which  had  been  cited  by  the  other  side  were 
exactly  in  point,  nor  had  it  ever  been  expressly  decided 
that,  where  it  appeared  on  the  record  that  the  witnesses 
to  both  instruments  were  the  same^  it  was  necessary  to 
set  them  out  in  each ;  the  grantor  could  derive  from  tlie 

(fl)  8  r.  R.  183.         ■  jjb)  Ibid,  <S4.  ■     >*    (c)  i  M,  &  S.  6«7. 
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1615:         i^ord^  a^  xt  stood,  all  the  information  on  the  subject  that 
""^^"^  be  cdald  want,  or  to  which  he  was  entitled.    All  that  the 

0.  act  required  was,  that  the  memorial  should  contaiii  the 

^'*'         names  of  all  the  Witnesses;  the  present  memored  did 
contain  the  names  of  all  the  witnesesj  and  the  objection 
was  that  that,  which  i^otild  have  been  an  nnnecessarf  ff^ 
petition  and  a  mere  idle  form,  had  not  b«eit  done. — la 
this  case  of  Fan  BramH  v.  Isaacs^  it  app«ai-ed  that  Ho  notke 
had  beeii  takra  either  of  the  witnesses  to  the  indemn^/ 
*r  of  those  to  the  warrant  df  attoiney  ;-^-and  iii  HM  x. 
Lov^httti  th^  ndiheis  df  the  witnesses  were  itii|>erfect1y  sft 
6ut|  and  the  objection  applied  equaHy  to  both  ilistm> 
m^nts  I— those  case^,  therefore,  were  materiallf  Astifi^ 
guifihable  from  the  pl^esent.    The  tase  of  Wats  v.  MU- 
lard  {a)  he  cohsidei-ed  to  be  strofig  in  favonr  of  his  argti- 
mehi.     There j  one  of  the  ot^ettions  tO  the  m^moriri 
was^  thift  the  christiiin  hame  of  one  of  the  witiiesses  tothe 
Warririt  of  attomfey  was  riot  set  forthj  arid  though  the  case 
^s  decided  on  Another  ground,  the  court  said  there  was 
ho  weight  in  that  objection.    When  there  was  no  case 
exactly  in  pbint  upon  the  object}  the  coi#ty  he  said, 
Would  decide  by  arialogy  to  others  r-^-Now  the'act  requir- 
ed that  the  consideration  for  granting  the  arinutty  sfatinld 
bt  ^et  forth  in  the  memorial;  and  iri  Hodges  y.Mtmrj[i\ti 
was  objected  that  the  consideration  of  the  bond  oi*  war- 
rant of  attorney  was  hot  stated,  but  only  that  of  thein- 
d^fature ;  in  answer  to  i^hich  objectiori.  Lord  Ktffpi 
tsdd  diat,  as  the  act  bnty  required  the  memorial  tb  coiitain 
Hit  consideration  oF  granting  the  annuity^  it  'wo6ld  be  ab- 
surd to  repeat  the  sariie  thing  several  times  in  thv  same 
memorial.    So^  by  parity  of  reasoriing,  it  was  ^^Dy  UO' 
necessary  to  repeat  the  names  of  the  witnesses  in  all  the 
deeds.     [Lord  Chief  Justice  GIW/.— ITiat  case  is  rioft  ap 

IIMII       II       T--~ 
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cpUcable  to  the  peeseot ;  for  the  fiist  section  of  the  act  only  18 15. 

SAjrs  that  the  consideration  must  appear  on  the  memorial  i        Biiowir 
therefore^  when  it  has  once  been  jitated,  that  clause  is  _  o. 

complied  with.  The  third  clause  goes  on  to  enact,  that 
the  consideration  must  appear  in  all  the  deeds  by  which 
iMAQuities  shall  be  .granted.]  Supposing,  bowereri  that 
thia  oltiection  was  to  be  considered  as  fiital  to  the  warrant 
of  attorney,. still,  he. contended,  the  other  deeds  remaiiK 
.ed  ;nntouched  by  it.  It  was  quite  sufficient  to  make 
p^rties.cautions,  that  the  instrunxent  itself^  which  was  in^- 
conrectly  stated,  should  be  set  aside,  without  vitiating  all 
the  othfir.instruments>  and  in  the  case  £x  parte  CbaUr  (a\ 
the  coort.w^re  of  opioion  that  the  word '  iifci'  inthe  act 
.  confined  the.  operation  of  the  first.section  to  the  particular 
deed  which. was  not  truly  recited  in  the  memorial.  But 
•looking  at  the  words  of  the  act,  it  was  impossible,  he  said, 
to  contend  that  the  expression  *cr  dbir  assurmad  meant 
toJodude  the  whole  transaction  \ — it  was  only  intended 
to  «mbraceany  instrument  which  might  not  be  particular- 
ly ^  specified*  The  woid '  assuraad  might  certainly  some- 
tisiesrmean  all  the  instruments  by  which  property  was  to 
be.  conveyed ;  but  it  would  be  doing  violence  to  grammar 
.aad  to  cotamoa  sense,  to  put  such  a.  construction  upon  it 
in  the.  present  instance.*-^&fl9/d/f(^),  he  contended  that 
tbe  trusts  wece  sufficiently  set  out.  There  were  no  pai^ 
ticular  tnistsset  out  in  the  deed;  and  the  memorial 
.stated  that,*  ^  lor  the  better  and  more  effiHrtuaDy  secoriz^g 
^  t^'paymeut^  of  the  said  aunoity,  and  in  consideration  of 

<  lOf.  paid  to  the  saidiS.  W^Ots  by  tt^  tmstee,  the  said 

<  £«#^x^did'grant  the  esUtes,  &c.  to  the  trustee,  wfm 


(a)  4  r.  A.  694,  Lord  Ktnyon  being  abtent. 

(^)  >Mr.  Seijt.  Beit  not  bcin^  aware  that  this  objeetioo  had  been 
raised,  his  aivument  on  that  point,  and  Mr.  Seqt.  L€Hi*%  reply,  took 
pia«e  9Q  a  iiibftq«eiilifl|iy,  S^imd'V  ^  tti  of  4p^* 
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1815.  *  the  trusts^  ^^c.  therein  expressed  and  declared^     It  Wit 

Baowv         P^aioi  therefore,  on  the  face  of  the  memorial,  for  whom 
V.  Sir  J.  T.  Wheate  was  a  trustee,  viz.  for  the  annuitant.    It 

was  sufficient,  he  contended,  that  it  appeared  plainly^or 
whom  he  was  a  trustee,  without  expressly  stating  it.    If 
the  plea  had  ayerred  that  there  were  other  trusts  which 
were  not  memorialiKed,  the  objection  might  have  been 
good;   but  it  was  not  pretended  that  there  were  any 
other  trusts,  and  that  circumstance,  he  said,  distingiiished 
the  present  case  from  all  the  others  on  the  subject.    In 
the  case  of  Leycester  v.  Lcchwood^  on  which  the  other 
side  had  mainly  relied  for  the  support  of  tMs  ol^- 
tion,  there  were   several   different    trusts,    and  there 
were  no  words  in  the  memorial,  from  which  it  cooid 
be.  inferred  for   which  party  the  defendant  was  trus- 
tee.    The  Kings  Bench,  however,  even  there  hesitated 
before  they  allowed  the  objection,  and  when  at  UngfUi 
they  did  allow  it,  the  terms  of  their  judgment  («)  shewed 
that  they  yielded  with  difficulty,  and  that  at  all  events, 
they  would  have  given  no  weight  to  the  presentofaje^ioa. 
The  same  observation  applied  to  the  cases  which  were 
cited  in  Leycester  v.  Lockwoed^  and  to  those  which  had  been 
cited  by  the  phtintiff.    In  Bradford  v.  BurUmd  (A),  it  did 
not  distinctly  appear  upon  what  ground  the  jodgmeDtwas 
founded;. but  in  the  course  of  the  argument  the  court 
intimated  an  opinion,  that  as  there  was  a  trust  fior  the 
grantor,  that  should  have  been  set  out.    So  in  Debmam  v. 
Dolman,  Lord  Kenyan,  who  went  fiirther  on  the  lubfect 
than  the  other  judges  were  inclined  to  go,  proceededion 
the  same  ground,  viz.  that  there  were  several  trusts,  and 
only  one  of  them  set  out.    In  Askew  v.  Mackretb,  Cmttt 
was  stated  In  the  memorial  to  have  been  nominated  as 


(c)  p.  534. =-»-(*)  l4jB«/.  44*. 
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trustee  for  the  grantee  of  the  annuity  generally  \  whereai  16 1 5. 

there  was  another  and  very  beneficial  trust  for  the  gran-  b''^' 

tor,  till  the  happening  of  a  particular  event: — viz.  until  ^v. 

default  was  made  in  the  payment  of  the' annuity: 
In  Cummins  v.  Laac,  and  Taylor  v.  Johnson^  the'  same 
answer  applied  still  more  forcibly.  In  all  these  cases, 
there  were  several  trusts  in  the  deeds,  which  were  referred 
to  in  the  memorial  generally  \  hertj  there  was  but  one  in 
the  deed,  and  it  therefore  appeared  sufficiently  clear  by  the 
general  reference.  He  then  cited  Defaria  v.  Sturt  (^i),  as 
exactly  in  point  and  in  his  favour  \  there,  the  memorial 
stated  the  demise  to  be  ^  in  trust  for  the  better  securing 

*  the  payment  of  the  annuity,  with  such  powers,  and  in 

*  mcb  manner^  as  Hven  particularly  mmtioned,  txpressedj  and 
^  declared  concerning  the  same,*  so  that  there  was  scarcely  a 
letter  of  difference  between  the  two  cases.    The  late  Lord 
Chief  Justice  Man^ld  szid  on  that  occasion,  that,  leaving 
all  the  cases  and  arguments  about  this  unfortunate  act  out 
of  the  case,  no  man  in  his  senses  could  hesitate  to  say  that 
the  trust,  as  £ur  as  appeared  5n  the  memorial,  was  for  the 
annuitant :  so,  in  the  present  case,  no  one  could  doubt 
but  that  Sir  J.  T,  Wbeaie  was  trustee  for  the  annuitant. 
The  judgment  in  Defaria  v.  Bturt  corresponded  with  that 
which  was  delivered  in  the  court  of  Exchequer  in  that 
case  ( j),  where  Lord  Chief  Baron  Macdonald  established 
the  distinction  between  the  cases  where  there  is  but  one 
trust,  and  where  there  are  severaL — If,  however.  Sir 
y.  T.  Wbeaie  had  been  trustee  for  any  one  else,  it  ought 
to  have  been  sb  stated  on  the  plea  ;---^he  court  would  not    ' 
travel  out  of  the  pleadings,  nor  presume  that  a  trust 
existed  which  wsis  not  sUted.      As  this  was  an  objection 
which  did  not  go  to  the  merits  of  the  case,  the  court 
would  be  inclined  rather  to  lean  against  it  than  in  favour 

<«)  9  Taufi.  g»5.-    ■■     (6)  HM.  j234j  note. 
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181^.  ofit.— ^WitV  regard  to  the  tUril  objection)  he  sad  dat 

^^":^*^  there  was  no  case  where  the  names  of  the  attomies  were 

o.  i^equired  to  be  inserted.    The  act,  whidi,  he  ^d,  had 

^o^E.  dertainly  been  carried  fall  as  far  as  the  legisla^re  had  in- 

tended, onlf  required  that  the  names  of  the  ^r^  that  is 
the  prineipdls^  should  be  inserted ;  it  did  not  extend  to 
there  attomies  or  agents.  The  attorney  could  no  moit 
be  considered  as  a  party  to  this  transacttoUf  than  he 
could  to  a  cause  which  he  was  conducting ;  and  if  everj 
one  who  had  any  thing  to  do  with  the  annuity  ^ere  to 
be  considered  as  a  party,  there  would  have  been  no  oca- 
sbn  to  have  specified  witnesses,  as  necessary  to  be  insert- 
ed in  the  memorial. 

Mr.  Serjt.  Lens^  in  refdy. — As  to  th6^j^questioA,he 
said  that  the  plaintiff  had  confounded  the  distincdon 
between  what  was  contained  in  the  memorial  itself,  and 
what  appeared  debars  th^  membrial.    It  w^  ndt  the  left 
necessary  to  set  forth  who  were  the  witnesses  to  the  war- 
rant of  attorney^  because  it  appeared  ftota  other  matter 
who  those  persons  were*    In  Van  Broom  v.  lumes,  the 
witnesses  to  the  indenture  were  the  same  as  those  to  the 
bond  and  warrant  of  attorney ;  and  yet  it  wais  held  in- 
sufficient to  state  them  as  witnesses  to  the  former  instni* 
mem.     As  to  Hart  v.  Lovelacif  though  that  case  was  not 
Exactly  in  point,  stiD,  he  contended,  it  was  the  same  m 
^bstance.    The  case  of  JFotts  v;  Milord^  which  had  been 
cited  by  the  plaintiff,  was  no  authority  in  the  plresent  in- 
stance.— ^[Lord  Chief  Justice  GMs. — ^To  be  sure  that  w» 
quite  a  different  question,  viz.*  whether  a  witness  who  va» 
named  had  been  described  with  sufficient  afccuraqrO"'^ 
had  been  urged,  that,  even  admitting  that  this  waisan ob- 
jection to  the  warrant  of  attorney,  that  instruriient  alooe 
would  be  afiected  by  it.    He  ^nmtended,  hoWever,  that  a 
party  could  not  be  allowed  to  strike  off  that-part-of  the 
security  which  w^  bad,  and  leave  the  r^  untouched. 


IM  THE,  FdrTT-FftFTH  TBOiR  <aF  tSBO.  III.  4$  1 

7he  question  WaS)  not  whether  a.pMy  should  give  up  the  J  815. 


Browi^ 


fif efficient  inst^mem,  but  wh^her  the  whcrfe  transaotion 
were  not  void  i — not  whether  the  instrument  should  re-  r. 

xnaiti  it  his  hands,  but  whether  it  should  be  carried  into  .^9*^' 

effect,  b7  enforcing  the  remaining  part  of  the  assmrance* 
|t  n6ver  could  have  beeh  the  iofteibtidn  df  the  act,  to  make 
these  ^parate  and  disfiBCt  imrruments.;  on  &e  contrarjc, 
the  word  assurance  had  been  introduced,  in  order  to 
meet  every  instrument  by  which  the  assurance  might  be 
effected ;  and  the  ^pression  ^  every  sutb  deed,  &c«,'  must 
be  taken  to  mean  every  deed,  whi^h  was  calculated  for 
se<;Qring  such  annuity.  The  cade  E^  parte  Chester  w^ 
determined  in  the  absence  of  Lord'iSW^Mr^  and  was  there* 
fore  not  inconsistent  with  his  lordship-s  opinion  in  Hart 
V.  Ltveka.  The  Duke  of  Bdtoh^s  caSe,  he  Said,  was  the 
leading  case  on  this  subject,  atid;:had  never  been  overruled* 
With  respect  to  the  statement  of  the  trusts,  he  insisted 
that  it  was  necessary,  tither  to  say  explicitly  for  whom 
the  trustee  tciok  the  estate,  or  else  to  set  out  all  the 
trusts ;  and  if  there  were  any  doubt  as  to  the  former 
<}iiestion,  the  better  way  was  to  adopt  the  latter  course^; 
the  defendant  had  done  so,  but  he  had  set  them  out  im- 
^rfectly. — ^It  would  be  by  no  mealns  inconsistent  with  « 

this  memoruil,  if  Sir.y.  T.  WAeatehzd  been  trustee  for 
thefprantor  in  the  first  instance,  and  for  the^gfantee  af- 
^^erwards. — Lastly f  as  to  stating  the  attomies  who  v^re  to 
eater  up  judgment,  he  admitted  that  they  were  fiot 
parties  to  the  grantimg  the  annuity*  $  but  4f  the  'word 
^  fartiif  were  to  be  confined  to  -so  strict  a  sen^e,  the 
grantor  and  the  <ghintee  would  be  the  only  p^rtons  neces- 
sary io  be  io^rted.  That,,  hbwe ver,  would'not  satisfy  the 
object oftheact, 'which was  to  extend  the  provbion  to 
^rties  who  c^one  in  collaterally  and  incidentally ;  ^and  it 
^veas  material  to*  see  who  ii^ete  the^atto»nies  ^appointed  to 
^n&r  up. judgment,  though'  ifapy  should  'not,; in<  fact,  be 
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the  persons  who  performed  that  office. — There  was  no 
necessity  for  any  such  rule,  as  to  the  principak  in  the 
transaction. 

Cur.  jUu.  Fub. 


On  this  day,  Lord  Chief  Justice  Gxbbs  delivered  the 
judgment  of  the  court. — ^His  lofdship,  after  stating  tht 
pleadings,  and  the  three  objections  on  which  the  memo- 
rial was  impeached,  proceeded  thus: — ^I  shall  first  cons- 
der  the  second  objection,  which  is,  that  the  trusts  of  the 
demise  are  not  sufficiently  set  forth  j — ^because  that  im- 
mediately affects  the  indenture. — ^Let  us  see  how  that 
is  stated : — *  For  the  better  and  more  effectually  securing 
'  the  payment  of  the  said  annuity,  and  in  consideratioB 
^  of  lOx.,  the  said  E.  Watts  did  grant  the  said  estates 

*  upon  the  trusts^  and  to  and  /or  tie  uses,  intents,  andpuT' 

*  poses i  therein  expressed  and  declared  ;* — And  the  objection 
is,  that  it  does  not  appear  on  the  memorial  for  whom 
Sir  J*  T.  Wheate  was  trustee ;  nor  wliat  the  trusts  were, 
to  which  his  estate  was  subject.  It  happens  that  there  is 
a  case  of  Defaria  v.  &irr/,  which  was  decided  ia  this 
court,  and  which,  though  there  may  be  some  literal 
distinctions,  I  think  it  is  impossible  to  distinguish  ma* 
terially  from  the  present.  In  that  case,  the  memorial 
stated,  that  *  the  demise  was  in  trust  for  the  better  se- 
'  curing  the  payment  of  the  annuity,  wth  such  powers^  and 

*  in  such  manner f  as  were  particularly  metuioned,  expnsMd, 

*  and  declared,  concerning  the  same."* — It  was  objected  thv^ 
*  that  those  powers^  and  the  manner  in  which  they  were 

granted,  did  not  sufficiently  appear  \  but  the  court  asked 
a  question,  which  may  with  equal  reason  be  piit  here; 
viz.  what  reasonable  man  could  doubt  for  whom  the 
trustee  held  the  estate,  when  it  is  stated  that  the  lands 
were  granted  y^  the  powers,  iic^  therein  meatiomed.  Now 
where  is  the  difference  between  the  two  cases?    It  is 
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iVged  jon  the  part  of  the  plsuotiff,  that  there  may  be  is\5i 

other  trusts,  besides  those  that  are  stated  in  the  niemorsal  i        y^'^ ' 

but  if  there  be,  it  is  incumbent  on  those  who  wish  to  v.- 

impeach  the  memorial,  to  shew  what  they  are;— ^and  liosUi^' 

that  i^he  distinction  between  the  present  case,  and  that 

of  Liycisttr  ▼•  Lockwood^  for  there,  it  appeared  to  the 

court  that  there  were  certain  trusts  created  by  the  deed,* 

which  ought  to  have  been  inserted,  and  on  that  circuni*: 

stance,  the  judgment  of  the  court  was. founded.    The 

present  case,  however,  is  not  to  be  distinguished  from 

that  of  Defaria  v.  Sturt ; — the  second  objection,  therefore^ 

is^  disposed  of. — ^Two  objections  still  remain;   one  of' 

which  is,  that  the  memorial  does  not  state  the  names,  pf 

the  attomies  who  are  authorized  to  enter  up  judgment.' 

As  to  that,  the  statute  certainly  does  not  require  that  they 

should  be  named;  for  I  think  it  is  impossible,  by  any 

construction,  to  suppose  that  the  legislature  meant  to 

comprehend  the  attomies  who  enter  up  judgment,  under. 

the  description  of  parties  ;-*-that  objection,  therefore, 

cannot  prevaiL — The  only  remaining  objection  is,  that 

the  names  of  the  witnesses  to  the  warrant  of  attorney  are 

not  stated ;  and,  ciertainly,  as  such,  they  do  not  appear  on 

the  memorial;  but  it  appears  that  the  witnesses  to  the 

warrant  of  attorney  are  also  the  witnesses  to  the  inden* 

ture,  and  the  memorial  does  set  them  out  in  the  latter 

character.    The  statute  only  says  that  the  memorial  shall 

contain  the  names  of  all  the  witnesses ;  that  provision, 

therefore,  has  been  literally  complied  with ;  for  the  me« 

niorial  does  contain  the  names  of  all  the  witnesses.    If 

any  Ifraud  could  possibly  arise  from  the  omission,  we 

should  say  that  the  memorial  ought  not  to  hd  supported, 

but  the  object  of  the  legislature-  was  only,  that  the  party 

who -disputed  the  validity  of  the  annuity  should  be  re« 

ferred  to  all  the  persons  concerned  in  it;  all  the  wit> 

nesses,  therefore,  having  been  named,  no  fraud  could  be 
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annuity  is  'void  inconaeqneiice  of  it.r-i^Tbe  case  of  Qrte 
%.  '  T*  Kmght  {a)  goes  some  way  in  support  of  our  .opkiicm  ;t^ 
Rose.  ^  i]^2X  Tcase,  theve  were  three  parties  to  the  indentUKi 
jf.,  B^  and  C ;  and  the  memorial  stated  diat  it  .was  ex» 
cuted  by  A.  and  C.^  .omitting  the  name  of  ^.,  in  the  pr^ 
senoe  of  R.  B.^Lod  G.  Jif.;--r^he'Court4iekl  that^  as  the 
names  of  all  the  persons  who  attested  the  instromenc 
were  specified,  the  object  of  the  act  had  been  complied 
withj  though  it  did  not  appear  in  whose  presence  iB*.eie- 
cuted  it*  There  is  a  note  of  the  reporters  of  that  cas^ 
which  suggests,  ^  that  when  the  same  wiuiesses  attest  se- 
*  ireral  instruments^  it  is  not  sufficient  to  mention  their 
*•  names  as  witnesses  to  one  only;* — and  in  VamMram 
V.  Isaacs f  to  which  that  note  refers,  that  objection  wai 
taken;  but,  looking  at  the  judgment  of  the  latter  case»  k 
doesnot  appear  that  the  optnioti  of  the  court  was  feondcd 
on  that  objection  in  particular; 'for  the  two  objectioBs 
were  taken  together.  We  are  of  opinion,  however,  tha^ 
even  if  this  were  a  £ital  objection*  it  •  would  only  afiect 
diis  particular  instrument;  for,  though  the  doetftnelaid 
down  in  the  DuteofBsJsm's  case,  and  ki  ffart  y.sLsftsdao^ 
was,  that  if  one  deed  be  affectedsall  the*  rest , are  .^nciattfU 
yet,  looking  at  the  wocds  of  the  .act,  we  lOaoaotthfllk 
that  such  was  the  intention  of  the  iegislature,  bnt  rather 
that  each  deed  should  stand  on  its  own  j^und.  IBb/t 
diffisrent  deeds  might  be  -entered  into  at  diffevcnt  tinti^ 
and  drere  might  be  different  memorials  cf  the  4iffflreet 
securities;  and  we  think  that  that  security  only,  the  ar- 
morial of  which  is  bad,  wouhi  be  bad  also.«-*QajaU  tbfte 
gronnds,  therefore,  we  think-  there- duooU  be 

Jbdgmentifor  the  ikfadMlt (i) 


(a)  3  B.  &  P.  153.  (6)  nd.  s^^iha  csie  of ^a«te»  r. 

JUiiteniaton^  iu  this  term. 
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LtTNK  V.  PATNE.  Tuesday, 

April  25. 

The  plaintiff  declared  on  a  bond,  dated  tht  ,tJ3rd  of  j^  a„  action  oa 
JanuArj^  18  l2,nri  the  penalty  of  <£500.    Thedcdaration  ».  *^<^n5^'  condi- 
set  out  the  condition  of  the  bond  ;-^b7  whichi  after  reat.  payment  of  a  se* 
Ing,  among  dthet  things,  that  it  had  been  agreed  between  S^Idm  to  the  ©bli- 
the defendant  and  Elizabeft,  his  mfe,  to  live  separate,  gor's  wlfe^  the 
knd  that  the  defendant  had  agreed  to  pay  to  the  said  Etha^  \^h%Ti^^m 
ieib  the  sum  of  £^0  per  annum  during  his  Kfe,  by  four  8"«>8  became  doa 
equal  and  quarterly  payments,  for  her  separate  support  the  defenSant™. 

aiid  maintenance, — it  was  declared,  among  other  things,  ?A*P'a«n'«#i— 

4         .-    .       .  >      ,  ,       .      ,  • ,  judgment  anreaU 

that,  if  the  defendant  should  and  did  permit  the  said  ed,  because  the 

Mtaieih  to  live  separate  from  him,  and  should  pay  and  h^^f  ^if  ^^^fhe 

aflotu  to  the  said  JSlizahtb  the  said  sum  of  £20  yearly,  by  money  to  be  due 

fotif  equal  quarterly  payments,  towards  her  separate  sup-  '^      "'^** 

j>ott  and  maintenance,  then  the  said  obligation  to  be 

V6id.-^Yet,  that  during  the  life  of  the  said  ERzabeth^  viz. 

on  the  1st  of  Octob^^  lS14>,  the  sum  of  £^0  of  the  said 

yearly  sum  of  cf  20,  for  siit  quarters  of  a  year,  then  elapsed, 

became  due  and  owing  from  the  defendant  to  thiplalniiff^ 

and  ^ill  is  in  arrear,  8cc.,  whereby  an  action  hath  accrued, 

&c. — ^Yet  the  defendant  hath  not  yet  paid  the  said  sum 

of  «P500  to  the  plaintiflr,  but  hath  hitherto  neglected  and 

refused,  &c» — The  defendant  pleaded  non  est  factum^  and 

nt  the  trial  of  the  cause  at  Westminster^  at  the  sittings  in 

last  Hilary  term,  the  jury  found  a  verdict  for  the  plaintiff 

for  the  arrear  of  the  annuity. 

Mi",  Seirjt.  'Vaughan  moved,  in  the  same  term,  in  arrest 
of  judgment,  on  the  ground  that  the  breach  was  not  well 
assigned,  in  stating  the  arrears  to  be  due  and  owing  from 
the  defendant  to  the  plaintiffs  instead  of  to  the  defendant's 
wife,  according  to  the  terms  of  the  condition. — ^A  rule 
nisi  was  accordingly  granted,  and 

Mr.  Serjt,  L^ns  now  shewed  cause.     He  contended 
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the  defendants  to  a  bill  of  discovery, — ^filed  against  them  in 
the  Court  of  Chanceryj  for  the  purpose  of  procuring  eTi« 
dence  in  ah  actioii  which  had  been  brought  against  them 
on  the  former  part  of  the  2nd  section^  to  recover  the 
money  actually  lost  {a\  and  without  which  bill  there  was 
no  evidence  to  affect  the  defendant  UArUj^ — could  not 
be  read  ip  evidence  against  them  in  this  action^  which 
was  an  action  for  the  penalties. — ^The  Chief  Justice  di- 
rected a  verdict  for  the  plaintiff,  for  the  amount  of  the 
money  lost,  and  treble  the  value,  subject  to  the  c^inioD 
of  the  court  on  the  points  above  stated. 

Mr.  Serjt.  Best^  accordingly,  on  a  former  day  in  ^ 
term,  moved  to  set  aside  the  verdict,  and  enter  a  nod- 
suit. — ^With  respect  to  iht  first  point,  he  relied  on  l&r- 
ris  V.  Woo!fird{b)y  where  it  was  held  not  to  be  suffident 
to  shew  that  a  writ  was  sued  out  in  time,  wkhout  also 
proving  that  it  was  returned;  [Lord  C.  J.  Gibbs. — fa 
that  case  there  were  two  writs,  and  the  court  will  pre- 
sume, where  there  are  two  writs,  that  the  plaintiff  pro* 
ceeded  on  the  latter,  unless  he  can  connect  the  two  to* 
gether;  the  sflrnnd  being  the  iastitutien  of  the  cause.]— 
and  Weston  v.  FoHmifr{c\  where,  two  writs  having  be^ 
sued  out,  the  court  held  that,  if  the  second  were  out  of 
time,  the  plaintiff  must  shew  a  return  and  continoaoce 
of  the  former.— As  to  the  second  objection,  the  Chief 
Justice  said  there  was  nothing  in  it ;  observing  that  the 
offender  might,  after  the  bill  filjed^  redeem  himself  from 
the  penalties  imposed  by  the  latter  part  of  the  section,  bj 
paying  back  the  money  actually  won.— A  rule  nisi  was, 
however,  granted  on  both  grounds,  and 

Mr.  Serjt.  Copley  now  shewed  pause. — As  to  xhtfint 
point,  he  contended  that,  where  a  wrk  was  sued  oat  aiul 


(a)  That  case  i»  icpcuted  iji  1  if. Mid  &.ApO.< 
647. (c)  I4£(MI,  491* 
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not  returned,  and  the  declaration  was  filed  within  a  year 
after  suing  out  the  writ^  that  was  sufficient,  without  shew- 
ing that  the  writ  had  been  returned  or  served.     In  the 
present  case,  therefore,  the  only  question  was,  whether 
there  were  su&cient  frimi  Jacie  evidence  of  the  declara- 
tion being  in  time : — Now  the  rule  was,  that  if  thte  plain- 
tiff did  not  declare  in  time,  the  cause  was  t>ut  of  court ; 
if,  therefore,  the  cause  were  not  out  of  court, — and  here 
the  defendant,  by  pleading  to  it,  had  admitted  that  it 
was  not, — that  was  prim^  facie  evidence  that  the  declara- 
tion was  in  time.     In  the  cases  which  had  been  cited  by 
the  defendants^  tl^e  were  two  writs,  and  the  court  pre- 
sumed that  the  declaration  was  filed  on  the  second: — 
Here,  on  the  contrary,  there  was  only  one  writ  which  ap- 
peared to  the  court ;  and  as  that  was  sued  out  in  time, 
the  court  would  presume  that  the  declaration  was  con- 
nected with  it,  and   therefore,   regular,  there    having 
been  no  evidence  offered  to  repel  such  presumption,    He 
then  cited  Hutchinson  v.  Pipir{a\  where  this  court  held 
that,  in  a  qui  tarn  action,  the  production  of  the  writ 
within   the  time  limited   was   sufficient,  without   con- 
necting the  declaration  with  it  by  any  other  evidence.   ^ 
Mr.  Serjt.  Besi^  contri^  was  stopped  by  the  court. 
Ix>rd  Chief  Justice  Gibbs« — ^We  all  think  that  it  lay 
on  the  plaintiff  to  go  further  in  this  case.   It  is  admitted^ 
on  both  sides,  what  the  rule  is;  and  the  only  question  is, 
as  to  the  evidence  necessary  to  bring  the  case  within  die 
rule.     It  is  admitted  that  the  simple  production  of  the 
wxif  9  though  sued  out  in  time  after  the  commission  of  the 
ofibnce,  would  not  be  sufficient,^  without  connecting  it . 
\iritli  tbe  proceedings  on  the  record  by  evidence : — ^If  the 
declaration  be  filed  within  the  time  allowed  by  the  rules 
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1815.  of  the  court,  they,  are  sufficiently  connected;  if  not, 

Th  slewood    ^^^^  evidence  is  necessary  to  connect  them.    The  two 

courts  differ  with  respect  to  the  evidence^  necessary  ;-^ 

the  court  of  King*s  Bench,  the  placitum  contains  a  memo- 

randum  of  the  same  teraiy  as  that  in  which  the  \n\l  is  filed ; 

it  appears,  therefore,  on  the  face  of  the  record,  whether 

the  bill  were  filed  within  a  year  after  the  writ  was  sued 

out,  and  if  it  were  not,  it  woidd  be  necessary  to  shew  that 

the  writ  had  been  returned,  and  that  there  had  been  the 

proper  continuances : — In  this  court,  however,  the  record 

does  not  prove  the  time  of  filing  the  declaration,  for  the 

placitum  is  always  of  the  term   in  which   the  issue  is 

joined.     Here,    therefore,   it,  lay  on   the   plaintiff  to 

shew  that  the  declaration  was  filed  within  the  timepr^ 

scribed.— Prr  Curiam, 

Rule  absolote. 


Saturday, 
April  89. 

A.f  on  the  re* 
pommendatioD  of 
hit  agent,  em- 
ploys B.  to  con- 
vey goods  from 
this  country  to 
the  continent. 
B.t  without  the 


SCHMALING  V.  TOMUNSON  and  Others. 

This  action  was  brought  to  recover  the  sum  of  j?S6O0, 
being  the  amount  of  duties,  freight,  premiums  of  insur* 
ance,  warehouse  rent,  and  other  charges,  incurred  by  the 
plaintifi^  in  introducing  a  quantity  of  cocoa,  the  propcftr 
of  the  defendants,  into  Holland  for  sale,  under  the  fblle<r- 


knowledge  of  j<.,  ing  circumstances.— The  defendants^  in  the  year  1^09, 
transact  i^c^hu-    consigned  the  cocoa  in  question,  from  Buanos  Af^^^ 

sineas,  and  the  ^^  agents  Messrs.  Hullett  and  Co.  in  London ,-  thst 
^Oodi  are  accord- 

ingly  shipped  by      •        •  . 

C,  and  landed  on  the  continent  by  C.'s  agents.-r-^eW,  that  there  was  no  pnvitj  be- 
tween A.  and  C,  and  thcfcforc  that  C.  was  not  entitled  to  recover  his  cnarga,  of 
those  of  hit  agents,  from  A.»  though  A.  had  not  paid  the  amount  to  B. 


SCRMALINO 
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species  of  goods  being  tken  at  a  very  low  price,  Messrs.  1815. 

HuUiii  and  Co.  wrote  to  the  defendants,  stating  that 
they  had  received  information  from  Messrs.   Aldebert 
and  Co.  that  the  latter  had  an  opportunity  of  send-     ToMtiirsdir. 
ing  a  parcel  of  cocoa  to  the  continent,  provided  they 
could  receive  it  immediately,  and  that   they  had  tett^ 
son   to    think   it   would    come    to    a    good    market ; 
adding,  that  if  the  defendants  were  disposed  to  ven* 
ture  the  goods,  they  would  be  pleased  to  answer  ac- 
cordingly, and  that  Messrs.  Aldebert  and  Co.  were  a  very 
respectable  house,  and,  they  conceived,  perfectly  safe. 
The  defendants  answered  Messrs.   HuiUti  and  Co.,  by 
saying,  that  if  they,  Messrs.  HulUtt  and  Co.,  thought  it  a 
prodent  measure  that  the  cocoa  should  be  sent  to  the 
continent  at  that  jun(^ure,  through  the  medium  of  Messrs; 
AUihtrt  and  Co;,  theyt  the  defendants,  should  readily  con- 
cur in  the  measure ;  observing  that  Messrs.  Aldehert  and 
Co.  were  quite  strangers  to  them,  but  that  they  doubted 
not  their  respectability,*  in  consequence  of  what  Messrs. 
HulUtt  2XiA  Co.  had  s^id  respecting  them ;;  and  that  they 
were  Willing  to  let  them  be  shipped  in  the  manner  pro- 
posed. — On  the   16th  of  November  following,  Messnr. 
HuUett  and  Co.  wrote  to  the  defendants,  stating  that  the 
cocoa  was  shipped  by  Messrs.  Aldebert  and  Co.  for  Hd^ 
land^  and  that  an  insurance  had  been  effected  on  them',  on 
account  of  the  defendants. — ^The  fact,  however,  was  that 
Aldebert  and  Co.,  having  no  correspondents  in  Holland^ 
and  the  existence  of  the  continental  system  rendering 
some  management  necessary  in  the  introduction  of  the 
goods,  employed  the  plaintiff,  who  was  connected  with  a 
house  there,  to.  undertake  the  management  of  the  trans- 
action ;  and  the  cocoa  was  accordingly  shipped  to  Hdland 
by  the  plaintiff,  and  landed  at  Embden  by  his  immediate 
agents ;  and  was  afterwards  forwarded  by  the  same  means 
to  Vienna^  where  they  remained  unsold  at  the  time  of 
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bnnguig  this  action.    The  defendants  had  not  paid  jOdt- 
bert  and  Co.  for  the  expenses  incurred  by  the  plaintiff. 
The  cause  was  tried  before  Lord  C.  J*  Gikbs^  at  GmUb^ 
at  the  sittings  after  last  Hilary  term,  when  his  lordslup 
stated  his  opinion  to  be,  that  there  was  no  priirity  be- 
tween the  plaintiff  and  the  defendants,  and  that  therefore 
the  action  could  not  be  sustained.     His  lordship  n^endon- 
ed  a  cas€t  of  Cull  v.  Backhouse^  at  the  sittings  after  Hiiarj 
1793,  coram  Lord  Kenjon.     **  That  was  an   action  ftr 
work  and  labour,  and  money  p;yd ; — ^the  defendants  had 
employed  A*  ^.,  in  America^  to  purchase  corn  for  them 
and  ship  it  to  England; — A.  B.  employed  the  plaintiff'to 
convey  the  corn  from  the  inland  part  of  the  country  to 
the  coast,  and  to  pay  certain  dues  payable  upon  it ; — the 
com  was  shipped  and  received  by  the  defendants  j— -^.  J. 
became  insolvent,  without  having  discharged  the  jdaiih 
-tiff's  demand ; — ^and  the  defendants  had  not  paid  or  made 
any  allowance  to  A,  B.  on  that  account,  when  they  had 
notice  of  the  plaintiri'*s  demand : — ^The  action  w^  brou^ 
to  recover  the  ?  mount  of  that  demand,  and  was  resistifti 
on  the  ground  that  the  defendants,  having  employed  A* 
B*  only,  were  answerable  to  him  alone,  and  had  nothing 
to  do  with  the  plaintiff,  or  any  other  person  whom  A.B, 
might  have  employed  under  him ; — the  plaintiff,  on  the 
other  hand,  insisted  that  as  the  defendants  had  had  no- 
tice of  his  demand,  before  any  payment  made,  he  mi^ 
well  support  this  action.     Lord  Kfnyonf  however,  Itfid 
that  A.  B.  being  the  only  person  with  whom  the  defend- 
ants had  contracted,  he  alone  could  sue  them  at  law." — In 
the  present  casei  a  verdict  wa;  found  for  the  plaintiff,  on 
the,  ground  that  the  goods  were  actually  shipped  by  him ; 
but  subject  to  the  opinion  of  the  court,  whether  the 
plaintiff  were  entitled  to  recover ; — the  jury  having  found 
that  there  was  no  actual  privity  between  him  and  the  de- 
fendants. 
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Mr*  Serjt.  Best^  having,  on  a  former  day  in  this  term, 
obtained  a  rule  nisi  to  set  aside  this  verdict  and  enter  a 
nonsuit)  '  . 

The  Solicitor  General  and  Mr.  Serjt.  Lens  now  shewed 
cause  against  it.  llie  only  part  that  Aldebert  and  Co. 
had  taken  in  the  transaction,  was  to  point  out  to  the  de- 
fendants a  person  who,  from  his  connections  on  the  Con- 
tinent, was  able  to  carry  it  into  effect ;  and  when  that  per- 
son was  so  appointed,  he  became  the  immediate  constK 
tuted  agent  of  the  defendants  themselves.  The  plaintiff, 
therefore,  was  not  to  be  considered  as  the  subordinate 
agent  of  AUehert  and  Co.,  as  in  the  case  of  Cull  v.  Bach-- 
Ijouse\  for  there  Jf.  B.  was  the  person  employed  to  carry 
the  whole  transaction  into  effect,  and  the  plaintiff  was 
only  employed  to  perform  a  part  of  it,  as  the  mere  sub- 
agent  of  jt.  3.  So  where  a  person  was  employed  to  ma- 
nufacture any  thing  for  another,  as  in  the  case  of  a  coach- 
maker,  who  employs  the  smith,  the  wheelwright,  &c.,  to 
make  the  component  parts  of  the  whole,  it  could  not  be 
contended  that  there  was  any  privity  between  such  sub- 
ordinate agents  and  the  original  employer ;— here,  on  the 
contrary,  the  plaintiff  was  the  principal  agent  who  was 
to  transact  the  whole  business,  and  who  alone  was  re* 
sponsible  for  the  due  perfofQiance  of  it ;  afld  the  persons 
employed  by  him  on  the  continent  would  properly 
enough  be  considered  in  the  same  light  as  the  plaintiff  in 
Cuil  V.  Backhouse,  Aldebert  and  Co.  would  perhaps  be 
liable  to  the  plaintiff,  if  the  latter  were  not  paid  by  the 
defendants ;  but  that  did  not  decide  the  present  question ; 
and  it  was  not  pretended  that  any  payment  had  been 
made  by  the  defendants  to  Aldebert  and  Co.  They  con- 
cluded, therefore,  by  insisting  that,  though  there  was  no 
Srect  or  immediate  privity  or  communication  between  the 
plaintiff  and  defendants,  yet  that  there  was  that  substan-- 
tial  privity  between  them,  which  entitled  the  plaintiff  to 
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1815. .        recover. — ^The  defendants  were  the  persons .  really  and 
beneficially  interested  in  the  transaction,  and  the  plaintiff 
0.         '  was  the  person  really  and  substantially  employed  to  cany 
ToMLiwsoN.    it  mto  effect. 

jUfournsiur. 

On  this  day  the  Chief  Justice  said,  that  the  court  had 
considered  the  case,  and  were  of  opinion,  that  it  was  ixn- 
possible  for  the  plaintiff  to  support  this  action  ;  and  that 
therefore  it  was  not  necessary  to  hear  Mr.Serjt.  Best^  who 
was  to  have  argued  in  support  of  the  rule.— His  lordship 
then  continued  thus : — ^The  truth  is,  that  there  was  no 
privity  between  the  plaintiff  and  the  defendants.  The 
plaintiff  never  presented  himself  to  the  notice  of  the  de« 
.  fendants,  except  by  bringing  this  action;  and  besulesi 
there  was  nothing  in  the  transaction,  from  which  they 
could  conjecture  that  the  plaintiff  was  the  person  who  was 
to  conduct  the  business,  nor  was  there  any  thing  to  justify 
Aldetert  and  Go.  in  employing  the  plaintiff  It  is  true,  the 
defendants  must  have  known  that  AUehert  and  Co.  em- 
ployed their  sub-agents,  and  had  persons  at  the  different 
places  to  which  the  goods  were  sent,  for  the  purpose  of 
receiving  them ; — but  there  was  nobody,  in  the  eye  of  the 
defendants,  who  could  stand  in  the  place  of  Atdthert  and 
Co.  The  fact  was,  that  the  defendants  employed  jtUUert 
and  Co.,  because  that  house  was  recommended  to  them 
by  their  own  agent8,.and  they  confided  in  them  alooe; 
the  action,  therefore,  cannot  be  supported  against  then 
by  the  plaintiff,  who  was  not  confided  in  by  them,  and  who 
was  employed  by  AUebert  and  Co.  only. — Per  Curima, 
Rule  absolute  to  enter  a  nonsuit. 
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This  was  an  action  of  covenant,  and  the  plaintiff  declar-  Sscs^^^^p^^jJ^ 

ed,  that  by  an  indenture,  made  between -the  plaintiff  of  house  to  the  d«. 

the  one  part,  and  the  defendant  of  the  other  part,  the  dcfcndanuo'uke 

plaintiff,  for  the  considerations  therein  mentioned,  de-  all  his  malt  of  the 

xnised  to  the  defendant  a  public-house  and  premises,  for  a  plaintiff/ upon 

term  of  years  still  unexpired,  at  a  certain  rent  therein  ^^^^y  reasonable 

mentioned : — And  the  defendant  covenanted,  that  he  liver  sood  malt, 

should  and  would,  from  time  to  time,  and  at  all  times  and/hedidnot, 
.  .  '  the  defendant  to 

dunng  the  contmuance  of  that  demise,  buy  and  purchase   be  at  liberty  to 

of  the  plaintiff  all  the  malt  which  he  should  brew  into  ale  Se^iteL* 

or  beer,  or  otherwise  use  and  consume  in  the  said  mes-  that  the  defend- 

suage:— And  the  plaintiff  covenanted  that  he  should  and  JuJlSialt^'^ot 

would,  upon  every  reasonable  request  of  the  defendant,  bought  of  the 

deliver  to.  him  a  sufficient  quantity  of  ([ood,  well-dried,  wfthout'rcquir- 

jnarketable  malt,  for  the  use  of  the  defendant  in  the  said  ing  the  plaintiff 
,  .         ,         ,        .^    ,        ,  .     .«•  to  deliver  such.— 

messuage,  at  a  market  price ;  but  that  if  the  plaintiff  pua^  ihat 

should  neglect  or  refuse  so  to  do,  the  defendant  should  thc/plaintiff  had 

.     .  ,  ,  1  r  .  A     .   delivered  bad 

and  might  purchase  the  same  of  any  other  person : — And  malt  to  the  de- 

the  plaintiff  averred  that  the  defendant  did  not  nor  would  [hcreupon^^^ 

purchase  and  buy  of  him  all  the  malt  which  he  brewed  bought  malt  of 

into  ale  and  beer,  and  otherwise  used  and  consumed  in  ^^^  th7pl«i  was 

the  said  messuage,  but  wholly  refused  and  neglected  so  to  ^^ ; — for ««  one 

do ;  and  although  the  plaintiff,  at  the  several  times  here-  plaintiff  would 

inafter  mentioned,  was  ready  and  willincr,  upon  every  not  operate  as  a 

r  .        *oial  suspension 

reasonable  request  of  the  defendant,  to  deliver  a  sufficient  of  the  covenant, 

quantity  of  good,  well-dried,  marketable  malt,  for  the  use  Jhould^^^^^^ 

of  the  defendant  in  the  said  messuage,  of  which  the  de-  leged  a  request  to 

fendant  hkd  notice :— Yet  the  defen.dant,  heretofore,  viz.  ^^J  ?  ^ftSt 

on  the  1st  of  Qetober^  1813,  and  on  divers  other  days,  &c;,  be  had  purchased 

Iv^wed  into  ale  and  beer,  and  otherwbe  used  and  con-  othen%n  the 

plaintiff's  failure 
to  do  so. 
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J  815.  sumed  in  the  said  messuage,  divers  large  quantities  of  malt, 

""^^"^  not  bought  or  purchased  of  the  plaintiff,  and  without 

1^.  requiring    the    plaintiff  to  deliver  such    malt    to    the 

Sbssioss.  defendant.  To  this  declaration,  the  defendant,  toge- 
tiheF  with  other  pleas,  .pleaded  that  though  tme  it 
was,  that  the  .defendant  did  not  nor  would  purchase 
and  buy  of  the  plaintiff  all  the  malt  which  he  brewed  into 
ale  and  beer,  and  otherwise  used  and  consumed  in  the  said 
messuage  ^  yet  that  the  plaintiff,  for  a  long  time  after  the 
making  of  the  said  indenture,  did  neglect*  and  refuse  to 
deliver  to  the  defendant  a  sufficient  quantity  of  good, 
well-dried,  marketable  malt,  but  on  the  contrary,  deliver- 
ed to  the  defendant  divers  large  quantities  of  bad>  ill-dried, 
unmarketable  malt,  to  be  brewed  into  ale  and  beer^  &c. ; 
by  reason  whereof  the  said  ale  and  beer  became  and  was 
so  bad  and  unsaleable,  that  the  defendant  was  in  great 
danger  of  losing  the  custom  x)f  many  persons  who  used  to 
resort  to  his  house.  And  thereupon,  the  defendant,  in 
order  that  he  might  brew  a  sufficient  quantity  of  good, 
strong,  and  saleable  ale,  for  the  supply  of  his  customers, 
did  on  the  said  day  and  year,  and  on  divers  other  days,  as 
b  in  the  said  declaration  mentioned,  buy  and  purchase 
divers  large  quantities  of  malt  of  other  persons,  and  did 
use  and  consume  the  same  in  the  said  dwelling-house. — 
To  this  plea  the  plaintiff  demurred,  assigning  for  causes, 
that  it  was  not  stated  or  alleged  by  the  said  plea,  that 
at  the  several  times,  in  the  assignment  of  the  said 
breach  of  covenant  m^itioned,  the  plaintiff  had  either 
neglected  or  refused,  or  was  unwilling  or  unable  to  de- 
liver to  the  defendant,  upon  his  reasonable  request,  a  suf- 
ficient quantity  of  good,  well-dried,  marketable  mab,  ibr 
the  use  of  the  defendant  in  the  said  messuage,  at  a  market 
-  price  ;-*H)r  that  the  defendant  had,  at  those  times,  or 
.    eith^  of  them,  requested  a  delivery  of  ^such  malt.    The 
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defendant  joined  in  demurrer^  and  on  this  day  the  case  1815. 

came  on  for  argument.  w^"^^ 

Mr.  Serjt.  Lens^  in  support  of  the  demurrer,  observed  v. 

that  the  question  was,  whether  the  defendant  were  dis-  Sbssions. 
charged  in  all  instances,  and  on  aU  occasions,  from  observing 
the  covenant  into  which  he  had  entered,  merely  because 
on  one  occasion  h^  had  been  supplied  with  goods,  which 
did  not  correspond  in  quality  with  those  which  the  plain- 
tiff had  agreed  to  supply  liim  with.  The  plaintiff  would 
have  to  contend,  that  there  having  been  one  failure  on  the 
part  of  the  plaintiff,  the  defendant  was  altogether  dis- 
chargedj  without  giving  the  plaintiff  an  opportunity  of 
taking  back  and  changing  the  goods  complained  of;  for 
the  plea  did  not  state  that  the  defendant  had  only  sup* 
plied  the  deficiency  in  that  particular  instance; — this 
however,  he  contended,  was  contrary  to  the  plain  mean<> 
ing  of  the  contract.  He  was  here  stopped  by  the  court, 
who  called  upon  the  defendant's  counsel  to  support  his 
plea. 

Mr.  Serjt.  Copley^  accordingly,  contended  that  if  the 
whole  of  this  plea  were  taken  together,  the  allegations » 
contained  in  it  would  be  found  to  be  sufiicient ;  and  the 
plaintiff,  therefore,  instead  of  demurring,  should  have  re- 
plied that  the  defendant  had  purchased  more  malt  than 
was  sufficient  to  suppl]^  the  deficiency.  The  objection 
was,  that  there  had  been  no  request  made  to  the  plaintiff 
to  supply  the  defendant  with  good  malt,  at  the  time 
when  the  latter  purchased  it  of  other  persons ;  it  was  to 
be  presumed,  however,  that  the  bad  malt  was  delivered 
on  request,  and  he  contended  that  that  request  was  suffi- 
cient, and  that  it  was  not  incumbent  on  the  defendant  to 
give  notice  to  the  plaintiff,  that  he  had  delivered  goods  of 
a  bad  quality ;  t^e  responsibility  lay  on  the  plaintiff  to 
send  good  malt,  and  it  was  after  his  neglect  to  furnish 
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1815.  Sttchj  that  the  defendant  had  purchased  it  of  other  per- 

\u^^^^        *0"s.     He  cited  Solcombe  v.  Hewson  {a),  and  Cooper  v. 
0.  TwibUl(b\  as  going  the  whole  length  of  shewing  that  the 

defendant  was  discharged  altogether  from  his  covenant, 
by  a  failure  on  the  part  of  the  plaintiflF  to  supply  him  with 
good  malt ; — but  perhaps,  he  said,  the  principle  might  be 
^qualified,  by  supposing  that* on  the  plaintiff's  default,  the 
covenant  was  suspended,  and  that  the  defendant  had  a  right 
to  purchase  his  malt  elsewhere,  until  the  plaintiff  had  de- 
termined such  suspension  of  the  covenant,  by  tendering 
goods  of  a  proper  quality.  .  If,  however,  he  could  not  be 
allowed  to  go  that  length,  still  he  contended  that  the  plea, 
as  it  stood,  was  sufficient,  and  that  the  plaintiff  should 
therefore  have  replied  to  it. 

Lord  Chief  Justice  Gibbs. — ^The  defendant  has  placed 
himself  in  a  situation  of  great  disadvantage,  but  he  has 
placed  himself  in  it  by  his  own  act ;  he  has  entered  into 
this  covenant,  because  his  landlord  probably  would  not 
have  received  him  on  any  other  terms,  and  he  has  guaxd- 
ed  himself  in  the  way  which  appeared  best  to  him  ;  and 
we 'can  only  look  to  the  covenants,  into  which  the  parties 
have  chosen  to  enter,  as  they  stand.  Now  in  what  way 
has  he  secured  himself? — ^He  has  jfr//  his  action  of  co- 
venant against  the  plaintiff,  if  the  latter  should  deliver 
him  bad  malt ; — and  secondly^  he  is  at  liberty  to  resort 
elsewhere,  on  certain  occasions  ;  but  only  to  satisfy  the 
orders  which  may  have  been  ill  supplied  by  the  plaintiff. 
The  plaintiff  complains  that  the  defendant  has  consumed 
one  thousand  bushels  of  malt,  not  bought  of  the  plaintiff, 
and  without  requiring  the  plaintiff  to  deliver  such  malt 
to  him ; — to  this,  the  defendant  has  pleaded,  that  the 


(a)  8  Camp.  39I.-. (&)  3  Camp.  S86.  (a). 
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plaintiff  neglected  for  a  long  time  to  deliver  to  him  a  suf- 
ficient quantity  of  good  malt, — without  stating  any  particu- 
lar request.  Now  it  appears  to  me,  that  these  general  alle- 
gations do  not  sufHciently  connect  the  malt,  purchased  by 
the  defendant,  with  the  orders  improperly  complied  with, 
so  as  to  excuse  the  defendant  for  buying  of  other  persons. 
He  should  have  stated  that  he  required  the  plaintiff  to 
send  him  malt,  that  the  plaintiff  did  so>  but  that  it  turned 
out  bad,  and  that  to  supply  the  deficiency,  he  had  pur- 
chased the  malt  in  question  ;  otherwise,  if  we  give  this  a 
larger  construction,  we  shall  decide  that  one  failure,  on 
the  part  of  the  plaintiff,  would  let  in  the  defendant  to 
break  the  covenant  altogether.  And  I  cannot  agree,  that 
the  effect  of  such  failure  would  not  be  confined  to  that 
particular  instance,  or  that  it  would  suspend  the  co- 
venant, until  the  defendant  received  an  intimation  from 
the  plaintiff,  that  he  would  supply  him  better.  I  see  no 
ground  for  such  a  construction,  nor  any  reason  for  giving 
the  covenant  so  wide  an  effect ; — and  I  am  therefore  of 
opinion,  that  the  plea  cannot  be  supported. 

Mr.  Justice  Heath. — I  am  of  the  same  opinion.  This 
was  a  very  improvident  covenant,  but  as  the  defendant 
has  thought  proper  to  enter  into  it,  he  must  abide  by  it. 

Mr.  Justice  Chambrb. — ^Even  as  the  covenant  is 
framed,  I  cannot  see  how  there  can  be  any  failure  of  jus- 
tice in  this  case.  If  the  malt  were  bad,  the  defendant 
might  apply  elsewhere  ;  but  he  must  entitle  himself  so  to 
do,  by  averring  that  he  had  requested  the  plaintiff  to  send 
him  malt  on  the  particular  occasions,  when  he  was  oblig- 
ed to  procure  it  elsewhere.  There  is  nothing  to  be  found 
in  this  plea,  which  entirely  discharges  the  defendant  from 
his  covenant. 

Mr.  Justice  Dallas.— The  only  question  in  this  case 
is,  what  covenant  the  parties  have  entered  into.    No 
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doubt  but  they  might  have  covenanted,  that  on  a  single 
failure,  the  covenant  should  be  at  an  end ;  that,  however, 
they  have  not  done,  and  the  only  question  that  remuns, 
therefore,  is,  whether  a  single  instance  of  failure,  on  the 
part  of  the  plaintiff,  would  put  an  end  to  the  covenant  as 
it  stands ;  I  think  it  would  not,  but  that  the  defendant's 
remedy  was  on  the  particular  breach. 

Judgment  for  the  plaintiff. 


Tuesday, 
May  2. 

Where  the  de- 
fendant pa)S 
money  into 
court/ and  the 
plaint  4  ffproceeds, 
and  suffers  the 
defendant  to  sign 
judgment  of 
nonpros  against 
him,  he  shall  not 
afterwaids  he  en- 
titled to  his  costs, 
up  to  the  time  of 
paying  the 
money  into 
court. 


POSTLE  V.  BECKINGTON. 

The  SeUdior^Gefteral  mtived,  on  the  part  of  the  defendant 
in  this  action,  that  the  prothonotary  might  review  his 
taxation  of  costs.  The  case  came  before  the  court  on 
facts,  which  were  agreed  upon  by  both  partiesyand  which 
were  as  follows* — ^This  was  an  action  for  goods  sold  and 
delivered  ;  the  defendant  paid  jf  18  into  court,  the  caose 
went  on,,  and  was  set  down  for  trial  at  the  sittings  alter 
last  Micboiimas  term,  bbt  the  plaintiff  withdrew  his  re- 
cord ;  in  Hilary  term,  the  defendant  ruled  the  plaintiffto 
enter  his  issue,  in  default  of  which  he  signed  judgment  of 
mnpros; — after  this  judgment  was  signed,  the  plaintiff 
taxed  his  costs  up  to  the  time  when  the  money  was  paid 
into  court,  and  contended  that  he  was  entitled  to  set  them 
off  against  the  defendant's  costs  of  the  judgment ; — the 
prothonotary  allowed  the  costs,  and  taxed  them  at 
^10  9i.  \Od.j  subject  to  the  opinion  of  the  courtf  whe- 
ther, if  the  plaintiff  negjbected  to  ^take  out  the  money 
which  had  been  paid  into  court,  and  suffered  the  defend- 
ant to  sign  judgment  of  mnpns^  he  were  entitled  to  the 
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costs  incurred  before  the  money  had  been  paid  in. — ^The  1815^ 

Salidier-Gemral  cited  Croshy  v.  Olorembaw  {a\  where  the        p^"^^ 
court  of  Kin^s  Bificb  held  that,  where  the  defendant  had  v. 

paid  money  into  court,  and  had  afterwards  obtained  judg-  **<''^'»<5Toir. 
ment  as  in  case  of  a  nonsuit,  the  plaintiff  could  not  after- 
wards claim  his  costs  up  to  the  time  of  paying  the  money 
into  court ;— -and  Lord  Ellef^orougb  said  he  was  inclined 
to  think  *  that  a  judgment  as  in  case  of  nonsuit  was  the 
'  same  in  all  its  consequences,  as  if  the  plaintiff  had  pro- 
<  ceeded  to  trial,  and  t}ie  defendant  had  obtained  judg- 
*  ment  upon  nonsuit  or  verdict.'-— If  there  were  to  be 
any  distinction  betwen  judgment  of  nonpros^  and  judgment 
of' nonsuit,  the  plaintiff,  by  refusing  to  enter  his  issue,  and 
suffering  the  defendant  to  enter  up  judgment  of  nonpros^ 
would  retain  all  the  advantages  which  he  would  have 
had,  if  he  had  taken  the  money  out  of  court,  and  taxed 
his  costs,  in  the  first  instance.  The  principle,  he  said,  was 
the  same  in  all  cases ; — that  if  the  plaintiff,  instead  of 
taking  the  money  out  of 'courts  and  taxing  his  costs  up  to 
the  time  when  it  was  paid  in,  suffered  the  cause  to  pro- 
ceed and  be  determined  in  any  way,  the  case  was  the 
same  as  if  he  had  gone  to  trial. 

Mr.  Serjt.  Bosanquet  shewed  cause  in  the  first  instance, 
and  said  that*  the  general  rule,  established  by  a  variety  > 
of  cases,  was,  that  unless  the  plaintiff  actually  proceeded 
to  trial,  he  was  entitled  to  his  costs  up.  to  the  time  of  pay- 
ing in  the  money,  even  though  he  should  have  put  him- 
self into  such  a  situation,  as  to  entitle  the  defendant  to 
judgment  as  in  case  of  a  nonsuit ;  add  to  this  extent,  the 
practice  in  both  courts  was  conformable  (o  each  other  (Jk), 
There  was  some  difference,  however,  between  the  prac- 

(a)  2  if.  and  5. 335. (fc)  Seymour  v.  Bridge,  8  T.  It  408. 

Barne9,2%0',  $83}  884;  98?. 
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1615. 

Tuesday,  HAGEDON  v.  LAING. 

May  S. 

UD  to  auctSif  This  action,  as  appealed  by  the  particular  of  the  plsn- 

one  of  the  condi-  tiflTs   demand,    was  brought   to   recover   the    sum    of 

ing,  that  the    "  ^^  ^^'  *^*  ^'^^^  interest,  being  the  loss  which  arose  to 

goods  should  he  ^he  plaintiff  upon  a  resale  of  about  ten  tons  of  damaged 

buyer's  expen»e.  hemp,  purchased  by  the  defendant  at  a  public  sale,  on  the 

within  fourteen     gQ^^  ^f  September,  1 8 1 4;     The  first  count  of  the  dedara- 

days ;  in  default  "^  -^  ^ 

of  which,  the  ile-  tion  was  founded  on  the  bought  note  hereinafter  set  forth; 

Sd!\*hegfKSrto'  *>"*  *^  ^^^}  ^^^^^  included  two  different  quantities  <tf 
be  resold,  and  the  hepop,  one  of  which  did  not  belong  to  the  plaintiff,  be 
good  by  the  pur-  ^'^^  obliged  to  resort  to  the  second  count,  which  stated 
chaser  at  the  auc  ^h^t  the  plaintiflE;  on  the  20th  of  September ,  1814,  pot  up 
tion.--.B.  buys  ^     J       .y^         .  i  r  j  l\^ 

the  goods,  and  a    to  sale,  by  public  auction,  seven  lots  of  damaged  henipt 

^^ente?idinto  and  one  lot  of  damaged  hemp,  subject  to  the  foUowiog 
with  this  elause ;  conditions  : — 1st,  That  the  highest  bidder  should  be  the 
'  cciving*  and'de-  buyer,  and  should  pay  a  deposit  of  .£20  per  cent  \ — 2dly, 
'liy try :^Heid.  The  lots  to  be  taken  with  all  fiiults,  and  ckared  awaj  d 
that  the  meaning     ,,,  »/-  »»^*»i 

of  the  two  con-     ^^^  buyers  expense  j  i«  14  days  from  the  day  of  the  saU^  and 

tracts  (the  con-     ^j^^  remainder  of  the  purchase  money  to  be  naid  oo  or 

ditions  of  sale,  ^  ^  ^ 

and  the  bought     before  the  deKvery  of  the  goods  5 — Sdly,  If  any  of  the 

the^^4Tys  '?*^  ^^^"^^  ^^°^^^  uncleared  after  the  time  limited,"  die 

should  he  allow-  deposit  to  be  forfeited,  the  lots  resold,  gnd  the  loss,  and  afl 
chawr  on^Tand  ^^^^  charges,  to  be  made  good  by  thp  purchaser  at  the 

that  the  vendor  present  sale.  The  declaration  then  stated,  that  the  de- 
should  have  been  -  ,  ,  .  %  /•  ,  ^  />  t 
always  ready  to      fendant  became  the  purchaser  for  the  sum  of  X  600,  and 

^*^^ii\Yt*^'^'"^'*  that  although  the  plaintiff,  during  all  the  14  days,  was 

Semh.    That  ready  and  willing  to  deliver  the  said  hemp  to  the  de&id* 

a  co'niract^'  ant,.  Upon  his  paying  for  the  same  j  yet  the  defendant,  not 

to  entitle  A.  to  regarding  the  said  conditions  of  sale,  nor  his  undertaldb^ 

count  for  goods  ^'   ^^^  *^ot,  nor  would,  within   14  days,  dear  away 

^oreained  and  ^  the  said  lots,  or  pay  to  the  plaintiff  the  said  purchase 

that  he  was  not  money ;  and  thereupon  the  plaintiff,  after  the  said  14 

htriiiK  rwofd^  Ac  ^*^^'  ^^°  exposed  the  said  goods  to  public  auction,  and' 
goods. 
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they  were  resdld  at  a  loss  df  ^100.    The  declaration     .    1815. 
^Iso  (iontained  the  common  cdunti  for  goods  bargained      ^ 


AGEDOir 

v. 


txfid  sold^  and  the  money  couhts.     The  cause  was  tried  at 
the  sittings  after  last  Hilary  term,  at  Gtii/diall,  before      '  La  ma, 
Lord  Chief  Justice  Gibis,  when  it  appeared  that  the  de- 
fendant had  demanded  the  goods  on  the  day  after  the 
3ale,  but  that  the  plaintiff  was  unable  to  deliver  them,  in 
consequence  of  his  not  having  made  his  post-^ntry  at  th^ 
custom-house ;  on  which  the  defendant  objected,  that  by 
the  conditions  of  sale,  the  plaintiff  w^s  botind  to  deliver 
the  goods  at  any  time.     To  this  it  wis  answered  by  the 
plaintiff  that  though,  according  to  the  conditions  of  sale, 
it  might  be  incumbent  oh  him  to  have  the  goods  ready 
f ot  delivery  immediately  after  the  sale ;  yet,  that  it  wa^ 
competent  to  the  parties  to  vary  the  terms  of  those  con« 
ditions  by  any  subsequent  contract ;  and  that  th^y  had 
been  varied  by  the  terms  of  the  bought  note^  which  was 
as  follows.     '  Bought  at  Mr.  Roscoiv^i  public  sale,  this 

*  day,  for  Mr.  ^.  Lding^  lot  6,  about  eleven  tons  of  da- 

*  maged  hemp,  at  <£45  1 5s,  per  ton,  and  lots  23  and  29»       ' 

*  about  three  tons  do.,  at  £^5  pet^  ton.    To  be  paid  foi* 

*  in  money,  allowing  3  J  percent,  discount,  and  lit  days 
^Jor  receiving  ahd  delivery, — London^  30th  of  September ^ 
^  J  8 1  i*'  This  note,  the  pbintiff  contended,  gave  him  14 
days  for  delivery,  as  well  as  to  the  defendant  for  receiv- 
ing the  goods ; — but  he  insisted  that,  at  all  Events,  he  wa^ 
entitled  to  recover  on  the  count  for  goods  bargained  and 
sold.  To  the  latter  argument^  the  defendant  replied^ 
fir  sty  that  the  plaintiff"  could  not  giv6  the  bought  note  in 
evidence  on  the  second  dount,  because  that  Count  was 
founded  on  the  conditions  of  sale  only ; — and  sicondly^ 
[hat  a  count  for  goods  sold  could  not  be  supported  after 
I  resale  of  the  goods,  and  also  that  it  would  be  a  variance 
From  his  particulaf  of  demand,  above  stared.— The  Chief 
Justice  observed,  that  on  the  face  of  the  conditions  of  sale, 

VOL.    I.  N    N 
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1615.         there'  appeared  to  be  no  impediment  to  an  immediate  de- 
v*^''*'  livery,  and  that  it  must  therefore  be  taken  that  die  pur- 

V.  chaser  was  entitled  to  call  for  a  delivery  at  any  time  vith- 

Laxng.  Jjq  ^^  14  j3y3 .  and  that,  as  the  plaintiff  had  failed  to 
comply  with  that  demand,  the  contract  had  been  violated 
by  the  plaintiff  himself.  With  respect  to  the  bought 
note,  his  lordship  observed  that  it  was  a  question  of  con- 
struction, whether  that  instrument,  which  varied,  as  it 
^s  competent  for  the  parties  to  do,  from  the  conditions 
of  sale,  and  which  was  the  final  contract  between  the 
parties,  allowed  the  plaintiff  14  days  for  delivery. — His 
lordship  directed  a  verdict  for  the  plaintiff,,  subject  to  the 
opinion  of  the  court,  whether  the  bought  note  made  any 
difference  in  the  construction  of  the  conditions  of  sale ; 
and  also,  whether  the  plaintiff  were  entitled  to  recover  on 
the  count  for  goods  bargained  and  soldi 

Mr.  Serjt.  Sest  having,  accordingly,  on  a  former  day, 
obtained  a  rule  rfisi  to  set  aside  this  verdict  ;ind  enter  % 
nonsuit. 

The  Solicitor^Gemral  now  shewed  cause  against  it. 
He  would  not  atteoipt  to  contend,  that  the  bought  note 
was  applicable  to  the  second  count,  but  he  insisted  that  it 
would  entitle  the  plaintiff  to  recover  on  the  count  fbr 
goods  bargained  and  sold;  for  if  that  count  could  be 
maintained  at  all,  it  might  be  founded  on  any  contraa, 
which  should  be  considered  as  the  ultimately  binding 
contract.  [Lord  Chief  Justice  Gibbs. — ^You  had  better 
first  prove,  that  you  can  go  upon  that  count  at  alL]  He 
admitted,  that  if  the  plaintiff  had  sold  the  goods,  \ickst 
the  contract  had  been  completely  rejected  by  the  par- 
chaser,  the  action  could  not  have  been  maintained  for 
goods  bargained  and  sold ;  but.  he  contended,  that  it  was 
not  less  a  contract  for  goods  bargained  and  sold^  because, 
after  such  rejection  on  the  part  of  the  buyer,  the  vendcn* 
had  resold  them  *,  though  that  circumstance  might  make 
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considerable  difference  as  to  the,  sum  to  be  recovered. 
He  then  cited  Mertens  v.  ^dcock  (a)^  which  was  an  ac- 
tion on  ,the  case  for  not  taking  away  goods  sold  by  auc- 
tion, and  for  the  loss  on  the  resale  of  them. — Lord  £//fii- 
borough  held,  that  the  plaintiff  was  entitled  to  recover  on 
the  count  for  goods  bargained  and  sold,  though  he  was 
not  in  a  condition  to  deliver  them  ;  and  that  when  he  had 
so  recovered,  he  would  be  liable  to  an  action  of  trover  by 
the  defendant  for  them ;  for  that,  as  soon  as  the  lot  was 
knocked  down  to  the  defendant,  he  became  the  buyer, 
and  the  goods  were  goods  bargained  and  sold. — ^The  &- 
lidfor-General  then  contended,  that  the  vendor  would  have 
an  equal  right  to  resell  on  the  purchaser's  default  ^though 
it  had  not  been  specially  introduced  in  the  conditions  of 
sale }  or,  otherwise,  he  would  be  obliged  to  keep  them 
for  ever ;  but  such  right  would  not  interfere  with  his  re- 
medy over  against  the  purchaser,  except  as  to  the  quan* 
turn  of  damages.     Then,  as  to  the  particular  of  the  plain- 
tiff^s  demand,  he  contended,  that  it  afforded  no  objection 
to  his  recovering  as  for  goods  bargained  and  sold.     The 
intent  of  the  particular  was  not,  he  said,  to  specify  the 
count  on  which  the  plaintiff  intended  to  rely  j  for  then 
the  particular  must  be  as  special  as  the  declaration  itself  j 
but  only  to  point  out  the  object  sought  to  be  recovered 
by  the  action; — provided,  as  in  tne  present  case,  the 
declaration  contained  but  one  distinct  cause  of  action. 
Supposing,  then,  the  plaintiff  to  be  entitled  to  recover  on 
this  count,  the  only  remaining  question  was,  as  to  the 
construction  of  the  bought  note  ;  and  whether  it  did  not 
give  14  days  to  each  party.     He  contended  that  it  did, 
and  that  the  vendor  was  not  bound  to  have  the  goods 
ready  on  any  occasion,  when  the  purchaser  chose  to  ap- . 


1815. 

Haobdov 

Laing. 


(fl)  4Eip.  Rep.  261. 


N  N  2 


Hagedov 

V. 
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1815.  P*y  fo**  ttiem.    He  observed,  that  this  was  not  a  c«c  of 

absolute  refusal  to  deliver  the  goods,  which,  he  admittedi 
would  have  repudiated  the  contract. 
Laivo.  j^jr^  gcrjt^  B^j/^  fc/i/ri,  was  stopped  by  the  court. 

Lord  Chief  Justice  Gibbs. — ^The  main  question  in  this 
case  is  oii  the  construction  of  the  contract,  which  is  to  be 
collected  from  the  two  documents.     We  think  thatytak* 
ing  them  together,  the  intention  of  the  parties  was,  nottlut 
the  vendor  should  have  fin  the  last  moment  to  defiver 
them,  but  that  the  purchaser  should  have  the  14  days  to 
take  them  away;— that  the  vendor  should  be  ready  at 
all  times,  but  that  the  purchaser  should  have  this  time  dp 
lowed  him,  by  way  of  indulgence.     Being  of  this  opinioo 
on  that  point,  it  is  unnecessary  to  decide  the  others.  I 
should  hesitate  before  I  overruled  any  decision  of  oj 
Lord  EllenBorough\  even  at  nisipfius\  but  I  cannot  en- 
tirely accede  to  the  doctrine  contained  in  Mertensy^M- 
cocl  \  I  much  doubt  whether  this  can  be  considered,  in 
any  way,  as  a  case  of  goods  bargained  and  sold*    It  is  2 
contract,  that  the  goods  shall  be  delivered  at  a  certain 
price,  provided  the  purchaser  take  them  away  within  a 
certain  time ;  and  I  can  scarcely  think  that  that  amoonts 
to  a  general  contract  of  bargain  and  sale.    At  least,  it 
appears  to  me,  that  it  must  be  with  this  qualificatioo,- 
that  if  the  vendor  resell  the  goods,  he  rescinds  the  con- 
tract ;  for  such  resale  is  the  strongest  proof  that  he  means 
to  desert  his  contract  of  general  bargain  and  sale,  if  anj 
such  exist,  and  resort  to  his  special  remedy  given  by  the 
contract.    I  only  say  this,  that  I  may  not  be  supposed  to 
accede  to  Lord  ElUnhrougb's  doctrine  in  Miertms  ▼.  ^' 
cock. — On  the  principal  question,  we  think  the  plaintiffis 
not  entitled  to  recover. — Per  Curiam^ 

Rule  absolute. 
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^ERCT  SHELLYy  plaintiiFy  and  john  miixer  and  fi&f 

deforciants. 
iviLUAM  JOHNSON,  pUintiff*,  and  JOH^  miller  and  m&,      Wednesday^ 

deforciants.  ^*y  ^• 


Me*  Serjt.  Blosset  moved  to  amend  the  entries  in  the  Two  fines  of diC- 
xlifferent  offices  of  these  two  fines,  the  original  indentures  the  same  lands 

having  been  lost ;  the  first  of  which  was  levied  in  the  *™cnded,  by 

°  ,  .  stating  them  to 

S3d  of  Geo.  2.  of  one-third  part  of  certain  lands  in  Old  be  situated  in 

Brentford\  the  second  in  the  31st  of  Geo.  3.  of  a  moiety  \  ^)^l^^,,^lf 
of  another  third  part  of  the  same  lands,  making  together  '  A.\  there  being 
one  undivided  moiety.     The  amendment  prayed  was,  Ihe*dee<f  to*lead^ 
that  the  iands  should  be  stated  to  be  situated 'in  Old  tl^c  uses  of  the 
«  Brentford;  instead  of  *  in  tke  parish  of  Old  Brentford^  ^cln^^^^t^l'^ 

there  beine  no  such  parish.    In  the  deed  to  lead  the  ^^*  !*'^*'  ^"* 

..  .    ^       /.  1  .  ,  ,     taming  the  same 

uses  or  the  first  fine,  the  premises  were  stated  correctly  mistake  as  the 

td  be  « in  Old  Brentford:^  in  that  of  the  second  fine,  ^'**'- 
the  same  error  had  occurred  as  in  the  fines  themselves.—^ 
Jii  support  of  the  motion,  he  cited  Flower  v.  Bainnvright  {a\ 
where  the  court  amended  a  recovery,  by  substituting  the 
parish  of  East  Ardesly  for  the  parish  of  Ardesly  in  the 
county  of  Tork ;  though  the  deed  to  make  the  tenant  to 
the  praecipe  described  the  premises  merely  as  lying  in 
Ardesly^  upon  an  affidavit  that  the  vouchee  was  seized  of 
the  lands  in  question  in  East  Ardesly,  and  that  he  was 
seized  of  no  lands  in  any  parish  called  Ardesly. 

The  court,  under  all  the  circumstances,  one  of  the 
deeds  containing  a  correct  statement,  allowed  the  amend- 
ment, considering  the  loss  of  the  indentiu'es  as  making 
jio  diflference  in  the  case ; — but  the  Chief  Justice  observe 


(a)  6  Tuun,  303. 
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1815.  ed,  that  the  mischief  was,  that  on  each  of  these  cases  of 

amendment,  fifty  others  might  be  engrafted. 

'  Amendment  allowed,  (a) 


(a)  Vid.  anii,  468. 


Ma?^*^'  LEIGH,  Esq.  and  another  ».  bertlks. 

Where  bail  above  I^his  was  an  action  by  the  sheriff  of  Middlesex*  upon  a 
areptf/fn,  but  .  '  ,  »      r         . 

not  justified ;        bail-bond,  which  had  been  entered  into  by  the  defendant, 

bl^fng^L^^d^^^^  in  a  cause  of  Broad/oot  v.  Elderbechy  and  to  which  the  de^ 

brinn  an  action  fendant  pleaded  cQtnperuit  ad  diem. 

to  which'thc  de-  ^^'  Serjt.  Bestf  on  a  former  day  in  this  term,  obtain- 

fendant  pleads  ed  a  rule,  calling  on  the  defendant  in  this  action,  to 

comptrutiad  ,.              ,^                                ru-i-i                   r 

diem;  the  coart  shew  cause  why  the  recognizance  of  bail,  m  the  cause  of 

b '  Ac  shcriff^'^    ^ro<ulfoot  V.  Elderbect,  should  not  be  taken  off  the  ffle.— 

bfder  the  iea»-     He  moved  on  an  affidavit  of  the  plaintiff's  attorney, 

SrSa^^^^^     ^^^^  ^'^^^^'  ^^^  '^  appeared  by  the,  filacer's  book,  that 

tioo  to  be  struck   special  bail  had  been  put  in,  in  the  original  action,  on  the 

though  the*  de-      11th  of  November  hst '^  that  on  the  24th  of  the  same 

fendant  »i^«ge_     mpnth,  an  exception  was  entered  to  them ;  but  that  z^ 

wasfixedthrough  bail  had  justified,  and  that  the  sheriff,  the  plaintiffs  in 

gCTicT^for  that     ^^^  present  action,  had  been  compelled  to  pay  to  the 

should  be  the        plaintiff  in  the.  original  action  the  sum  of  ^87 :  6s. — ^He 

to^uy^'heTrl^"  observed  that  if  bail,  after  they  had  been  rejected,  should 

h^K?A^ ^bc     still  be  permitted  to  remain  on  the  filacer's  book,  thty 

might,  in  an  action  on  the  bail  bon4»  plead  that  they  had 

appeared,  and  the  filacer's  book  would  proye  that  plea.    It 

appeared,  that  it  was  usual  for  the  filacer  to  enter  the  bail, 

and  the  exception  to  them,  in  his  book ;  and  that  the  re- 
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cognizance  was  entered  on  t he  roll,  though  the  bail  should         is\5. 

The  Solicitor'-Geniral  now  shewed  cause  against  the  t;. 

rule,  on  an  affidavit  of  the  present  defendant's  attorney^  Bertlbs. 
which  stated,  in  substance,  that  the  action,  under  which 
the  sheriff  had  been  compelled  to  pay  the  debt  in  the 
original  action,  had  been  commenced  in  consequence  of 
the  negligence  of  the  sheriff's  officer,  in  not  carrying  the 
bail-bond  into  the  office  in  due  time. 

Lord  Chief  Justice  Gibbs. — ^When  bail  are  excepted 
to,  they  are  as  no  bail,  till  they  have  justified ;  how  then 
can  we  leave  these  bail  on  the  file,  when  there  would  be  an 
illegal  effect  resulting  from  it ;  for  if  they  remain,  they 
would  be  conclusive  evidence  of  the  return  of  the  writ. 
The  question  is,  not  whether  the  sheriff  have  misconduct- 
ed himself,  but  whether  a  recognizance  of  bail,  which 
oughtnottpremainon  the  roll, — ^because  standing  where  it 
does  it  testifies  a  falsehood, — sball  be  permitted  to  remain, 
in  order  to  make  out  the  defendant's  plea  at  the  trial. 
Any  cause  of  complaint,  which  the  defendant  may  have 
against  the  sheriff,  may  be  the  subject  of  motion  to  stay 
the  proceedings  on  the  bail-bond  \  but  as  it  is,  the  sheriff 
has  no  opportunity  of  answering  the  ground  on  which  the 
defendant  shews  cause.  At  all  events,  however,  the  re- 
cognizance should  be  taken  off  the  roll,  because  it  is  not 
true* 

The  rest  of  the  court  concurred. 

.  Rule  absolute. 
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1815. 


Wednesday, 

May  3. 

A  declaration, 
stating  that  ibe 
defendant  pub- 
lished of  the 
plaintiflfa  false 
and  malicious  li- 
bel, purporting 
thereby  that  the 
plaintiff's  beer 
was  of  a  had  i]ua- 
lity,  and  deficient 
in  measure, 
>v hereby  he  was 
injured  in  his 
credit  and  busi- 
ness.— Held 
bar!,  on  general 
demurrer. 


WOOD  V.  BKOWIf. 

This  was  an  action  for  ^  libel,  and  the  declaration^  after 
the  usual  inducement  of  good  character,  and  stating  that 
the  plaintiff  carried  on  the  trade  of  a  victualler,  and  had 
never  been  suspected  of  selling  beer  and  other  liquors  of ' 
a  bad  quality,  alleged '^  that  the  drfendant  fiilself  and 
maliciously  published,  of  and  concerning  the  plaintiff, 
in  his  said  business,  a  certain  false,  scstndalous,  mali- 
cious, and  defamatory  libel,  purporting  thereby  that  the 
plaintiff's  beer  was  of  a  bad  quality,  and  sold  by  deficient 
measure,  and  that  his  other  liquors  and  the  treatment  of 
his  guests  were  bad,  and  that  his  house  was,  from  those 
circumstances,  a  nuisance,  and  therefore  that  another 
public-liouse  was  much  wanted  by  the  neighbourhood. 
The  second  count  stated,  that  the  libel  purported  that  the 
beer  was  of  a  bad  quality,  and  sold  by  deficient  measm«. 
By  means  of  the  publishing  of  which  libels,  the  plaintiff 
was  injured  in  bis  credit,  and  in  hLs  said  business.**  To 
this  declaration,  the  defendant  demurred  generally,  the 
plaintiff  joined  in  demurrer,  and  on  a  former  day  in  this 
term,  the  case  came  on  for  argument, 

Mr.  Serjt.  Lens^  in  support  bf  the  demurrer,  obserred 
that  this  was  quite  a  new  mode  of  declaring,  and  was  an 
attempt,  by  not  setting  forth  the  words  of  the  libel,  to 
prevent  the  court  from  judging  whether  the  expressions 
complained  of  amounted  to  a  libel  or  not;  the  plaintiff 
had  taken  on  himself  to  draw  his  own  conclusions  on  the 
subject, — He  cited  ZenoHo  v.  AxteO{a)^  where  it  wasde« 
cided,  that  in  an  Action  for  a  libel  written  in'  a  fbre^ 
language,  the  plaintiff  must  set  forth  the  libel  in  dieori* 
ginal language)  and  Maitlands.  Goldfiey{b\  where  the 


(o)  6  r.  R.  l(5«.- 


-(6)  S  East.  4S6. 


T 

^ 


Wood 
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court  held>  that  in  a  plea  of  justification  of  slanders  ]g|5 

which  stated  that  the  defendant  named  the  original  au- 
thor of  the  slander  at  the  time,  it  was  not  sufficient  to  al- 
lege that  the  original  slanderer  used  such  and  such  words,  Brown. 
or  to  that  effect.  [Lord  Chief  Justice  G'Ms, — Without 
prejudice  to  anjr  thing  else  that  may  be  urged  in  sup- 
port of  the  demurrerj  I  think  we  ought  to  hear  the  other 
side.] 

Mr.  Seijt.  Best^  accordingly,  observed  that  the/ir//  ques- 
tion was,  whether  it  were  necessary  to  %^t  out  a  libel  ac-^ 
cording  to  its  temr^  or  according  to  its  substance.  In  the 
case  of  Tbe  ^een  v.  Drake  {a\  Lord  C.  J.  Holt  said,  that 
there  were  two  ways  of  describing  a  libel,  or  other  writ- 
ing, in  pleading ;  either  by  the  words,  as  if  one  declare  of  a 
libel  cujus  temr  sequitur^  &c.  where  it  is  described  by  its 
particular  words,  or  by  the  sense  and  meaning ; — *  thus  it  is 
'  a  good  information  to  shew  that  the  defendant  made  a 
'  writing,  and  therein  said  so  and  so,  translating  it  into 
'  ZuUhi  in  which  case,  exactness  in  words  is  not  so  ma- 

*  terial,  because  it  is  described  by  the  sense  and  substance 

*  of  it.' — This,  he  said,  was  ^  direct  authority  to  shew  that 
It  was  not  necessary  to  state  the  exact  words.  If  this  de- 
deration  were  to  be  considered  bad,  it  would  impugn  the 
validity  of  a  gr^at  many  cases  on  the  subject ; — it  was  a 
v^ry  coiomon  thing,  he  said,  in  an  action  for  slander,  to 
say  generally,  that  the  defendant  had  imputed  felony  to 
the  plaintiff.— [Lord  p.  J.  GiUs. — ^But  that  means  a  le- 
gal charge  of  felony  before  a  magistrate,  according  to  Mn 
Jystice  Butter's  opinion,  which  I  have  heard  him  deli- 
ver to  that  effect.]  The  second  ground,  however,  on 
which  he  meant  principally  to  rely,  was,  that  this 
objection  could  not,  at  all  events,  be  takep  advantage 
of  on  general  demurrer.  The  words  of  stat.  87  JE/i«. 
Cm  5.  were,  *  that  judgment  should  be  given  according 

(a)S5aM.  660«    ii  Mod.  ^S.C. 
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18J5. 

Wood 

V. 

Browk. 


<  to  the  right  of  the  cause^  without  regarding  any  im- 
*  perfectiixiy  defect,  or  vfant  of  form  in  the  pleadings, 
'  &C.5  except  those  which  should  be  specidly  set  down.' 
If,  therefore,  the  declaration  were  sufficient  to  shew  that 
the  plaintiff  had  a  cause  of  action,  but  that  cause  of  action 
were  informally  set  forth,  the  defendant  must  demur 
specially.  No  one  could  <loubt  that  the  imputation  al- 
leged in  this  declaration  was  a  sufficient  cause  of  action, 
and  if  there  were  any  irregularity  in  the  mode  of  state- 
ment, that  would  be  mere  matter  of  form,  and  would 
not  go  to  the  ground  of  the  action. 

Mr.  Serjt.  Lens,-  in  reply,  insisted  that  this  could  not 
be  considered  as  mere  matter  of  form,  within  the  meaning 
of  the  Stat.  oiEliz.\  which,  he  said,  only  related  to  the 
want  of  form  in  what  was  stated  on  the  (ace  of  the  de- 
claration:— ^In  the  present .  case,  the  declaration  stated 
nothing ;  it  did  not  allege  that  the  libel  contained  an j 
one  specific  allegation.  [Lord  C  J.  Giibs. — ^It  must  be 
confessed,  that  what  Lord  C.  J.  Hdt  says  in  The  Qimmv. 
Drake  furnishes  a  very  strong  argument,  that  it  is  suf- 
ficient to  set  forth  the  sense  and  substance.]  Here,  how- 
ever, the  plaintiff  had  neither  stated  the  w<Mxis  nor  the 
substance; — he  had  merely  stated  the  conclusions  which 
he  himself  had  drawn  from  the  Apposed  libel,  and  liioch 
might  be  very  difi!erent  from  those  which  the  court 
would  draw  from  it.  Even  the  late  libel  act  {a)  did 
not  preclude  the  necessity  of  stating  the  libel  itself  on 
the  record ;  it  only  left  it  to  the  jury  to  say,  under  the 
judge's  direction,  whether  the  words  set  forth  amounted 
to  a  libel  or  not^    [Lord  C.  J.  GiA^f.— The  plaindfiTmi^ 


(a)  .32,  Geo.  3.  c.  60^  which  enacts  '  that  on  an  indicimeni  or  ta- 
'/SirflM^tWror  a  libel,  theiarymay  give  a  general  verdict  on  die 
'  whole  4iiattei;  in  i8sue«  and  shall  not  be  required  b3nthe  oooit  to 
'find  the  defendant  guilty  merely  on  proof  of  the  publication,  and 


'  shall  give  theix  directions  to  the  jury,  as  in  other  cnxninal  cases.* 


Wood 
v. 
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certainly  prove  the  whole  of  this  allegation,  without      .    J8l5. 
stating  one  word  that  was  contained  in  it^  if  this  declara- 
tion be  good.     We  will  consider  of  this  case; — I  cer- 
tainly have  always  thought  that  it  was  necessary  to  state        Brown. 
the  libel.] 

Cf/r.  ad.  vult* 

On  this  day,  his  lordship  delivered  the  opinion  of  the 
court. — ^We  have  looked  into  this  case,  and  into  the  other 
cases  on  the  subject ;  and  though,  in  some  of  the  cases, 
there  are  expressions  which  have  carried  this  doctrine 
further  than  was  at  first  intended,  we  think  it  is  impos- 
sible that  this  declaration  can  be  supported.  It  charges 
the  defendant  with  publishing  a  libel,  purporting  as  is 
therein  stated.  In  all  actions  for  libels,  it  is  the  pro- 
vince of  the  court  to  say  whether  the  expressions  com- 
plained of  amount  to  a  libel  or  not  \  and  if  this  mode  of 
declaring  could  be  supported,  the  court  would  lose  that 
jurisdiction,  and  it  would  be  given  to  the  jury.— There  is 
no  case  which  goes  the  length  of  saying  that  this  de- 
claration is  good; — ^we  think,  therefore,  that  it  cannot  be 
supported. 

Judgment  for  the  defendant,  {a) 


(a)  See  Siarkie  on  criminal  pleading,  11 6  et  teq.  where  The 
Q^een  v.  Drake,  and  the  other  cases  on  this  subject,  are  fully  con- 
sidered. 


GOODSOM  and  another  v.  forbes.  Friday,  May  5. 

jChxb  was  an  action  on  a  policy  of  insurance,  with  a  Where  several 
count  in  the  declaration  on  an  award,  made  by  an  arbi-  ^^  policy  enter^" 

traitor,  to  whom  it  was  stated  that  the  defendant,  toge*  '^^^^  ^^  agree- 

ment  to  refer 
the  cause  to  arbitration,  that  agreement  and  the  award  require,  each,  bat  one  stamp; 
' — there  being  a.  community  otintcrest  between  the  piurtie^  in  the  subject-matter. 
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1615,  ther  with  several  of  the  other  underwriters,  had  agreed 

g  "^^^  to  refer  the  question.     At  the  trial  of  the  cause  at  GtfJUr 

t;.  hdll^  at  the  sittinjgs  after  last  tjilarj  term,  before  Lord 

Forbes,        q^j^£  Justice  GiWx,  the  agreement  to  refer  apd  the 

award  were  produced,  the  former  of  which  document 

was  in  these  terms. — ^  We  hereby  agree  to  leave  the 

*  claim   on  the  within  policy  to   the  decision  of  Mr. 

*  A.  JIf  .  5.  and  Mr.  W.  L.  of  Lloyd's^  with  liberty  to  call 
'  in  a  third  arbitrator;  and  the  award  of  them,  or  any 

*  two  of  them,  shall  be  final,  apd  determine  with  regard 
^  to  any  point  of  law  that  may  come  before  them.— 

*  Signed  by  the  defendant,  and  several  of  the  other  un- 

*  derwriters.*  It  wals  objected  by  Mr.  Serjt.  Best,  on  the 
part  of  the  defendant,  that  those  instruments  could  not 
be  given  in  evidence,  having,  each  of  them,  but  one 
stamp.  His  lordship,  however,  overruled  the  x)bjectiofl} 
and  alluded  to  the  case  of  Baker  v.  JarSne  {a\  where  the 
court  of  JT.  j9.  held,  that  an  assignment  of  the  priz^ 
money  of  several  seamen  on  board  a  privateer,  being 
payable  out  of  the  same  fund,  recjuired  but  one  stamp.- 
The  jury  found  a  verdict  for  the  plaintiffs. 

Mr.  Serjt.  Bestj  on  a  former  day  in  tliis  term,  moved 
for  a  rule  nisi  to  set  aside  this  verdict,  and  enter  a  non- 
suit. He  distinguished  the  present  case  from  that  of 
Baker  v.  Jardtne^  and  also  from  that,  of  Davis  y.  W'i- 
iiams,  because  he  said  ifhat  in  those  cases  there  was  a 
community  of  interest  between  the  parties ;  whereas,  in 
the  present  case,  all  the  interests  were  separate,  and  the 
use  to  be  made  of  the  award  was  separate^  of  which  the 
present  action  was  a  proof;  for  if  the  award  had  been 
made  between  the  plaintiff*  and  all  the  underwriters 
jointly,  it  could  not  have  been  given  in  evidence  is  an 
action  against  the  present  defendant  only.    In  the  case 

(a)  TVtn.  1784  B.  R,,  cited  in  Davis  r.  WiUkms,  \^  Etsi,  23^- 
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of  Doe,  lessee  of  Ccpley,  v.  Day  {a),  it  was  objected  that  ail  1815. 

agreement  for  different  distinct  demises  to  different  te-      ^  ^"^ 
Hants  had  but  one  stamp ;  and  though  the  court  deaded  y. 

on  the  facts,  that  that  was  sufficient,  it  having  been  in-       Forbbs. 
tended  to  apply  it  to  one  demise  only.  Lord  EUenborougb 
said  expressly,  *  that  if  the  instrument  had  been  required 

<  to  substantiate  the  several  contracts,  no  doubt  there 
^  should  have  been  a  stamp  to  each,  though  the  same 

<  terms  of  agreement  applied  to  alL'  He  also  cited  Gilbf 
V.  Loehftr  {h\  where  the  court  held  that  several  defend- 
^ts  could  not  be  held  to  bail  in  different  actions,  on  one 
affidavit;  considering  it  to  be  a  fraud  on  the  stamp 
duties. — The  court  granted  a  rule  msif  and  on  a  subse* 
quent  day. 

The  Solicitor  General  shewed  cause. — ^He  contended 
that,  though  the  interests  of  the  different  underwriters 
were  dbtinct,  they  related  to  the  same  subject-matter  \ 
and  therefore,  that  one  award  with  one  stamp  was  suffi- 
cient, though  the  remedy  on  the  award,  as  to  each,  must 
be  distinct; — so,  where  an  arbitrator  awarded  specific 
sums  to  be  paid  by  different  creditors  to  the  same  person. 
And  this,  he  said,  was  the  distinction  taken  in  all  the 
cases  which  had  been  mentioned;  viz.  where  the  in- 
terests of 'the  different  parties,  though  distinct,  refated  to 
the  same  object;  and  where  they  related  to  difi^erent' 
objects.  The  same  argument,  he  said,  applied  to  the 
agreement  to  refer ;  for  if  it  were  necessary  that  one  of 
these  instruments  should  have  had  separate  stamps,  the 
other  should  have  had,  them  likewise.  He  compared 
this  to  the  case  of  a  man  compounding  with  his  creditors; 
— in  that  case,  the  debtor  enters  into  an  agreement  with 
ilifFerent  persons,  the  demand  of  each  being  different  and 
distinct ;  yet  it  had  never  been  decided  that  it  was  ne- 

(a)   13  East,  241.- (/)  Doug,  217. 


1 


526  ^^  STER  TERM, 

1615,  ther  with  sevc  \  stamps"' 

to  refer  the ' 


t;.  bdO,  at  th' 

Forbes.         Chief  Jr    i 

award    j  V  ^      ^ 

was  \    i  i 


scamps 


C  ^  respv 

*  er,  was  decide. 

w'here  the  obligors  bo. 
J  one  bond,  for  the  perfomian 
.«jrs. — So  in  Baker  v.  Jardincy  the  subjt 
the  agreement  was  the  same,  viz.  the  prize-o. 
the  different  mariners.     The  same  observation  applit. 
Dafms  V.  ffWiams. — ^bi  the  case  of  Copley  v.  Day^  on  the 
contrary,  supposing  the  stamp  to  have  been  applicable  to 
different  demises,  there  would  have  been  neither  a  com- 
munity of  interest,  nor  of  subject-matten     So  in  Gilt] 
V.  Lockyer^  the  transactions  were  separate  and  distinct  in 
their  origin ;  and  in  fact,  they  were  so  many  separate  and 
distinct  affidavits. — He  concluded  by  observing  that  the 
result  of  all  the  cases  on  the  subject  would  be  found  cdr 
lected  in  Mr.  Phillips^  shx^  of  Evidence,  263,  et^eq* 

Mr.  Serjt.  Best  and  Mr.  Serjt.  VaugbaHj  contrif  would 
not  deny  the  principle  laid  down  down  in  PUlBptj  nor 
that  of  the  cases  which  had  been  cited  by  the  other  side; 
but  contended  that,  in  the  present  case,  there  did  not 
exist  that  community  of  interest  which  had  decided  those 
cases* — There  was  this  distinction,  they  said,  between 
those  cases  and  the  present ;  that  in  the  former,  the  in- 
terests of  the  parties  were  united  by  the  agreement, 
though  they  had  been  previously  distinct  5  here,  how- 
ever, the  interests  still  remained  separate^  for  if  any  use 


(tf)  1  yew  Bep,  274. 
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■»  be  mac' 
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Bent.    Nowj  what  is  the  na- 

There  is  an  agreement  be- 

ndcrwriters  on  the'poliqr ; 

^  . — all  have  a  community 

.  for  all  have  an  interest 

•  ^  ?m  would  be  answer- 

ained  secure.    It  is 

{ g  own  subscription 

'  \f  one  cannot  be 

*  don  relating  to 

nested  in  the 

'ment,  it  is 

as  one  in 

interests 


'// 


eirsub- 

'eresty 

ded, 

"^1 


.  disobeji 
v;ould  that  be  ^ 
tioned  the  circumstan 
munity  between  the  unc 
on  the  contrary,  each  was 
ance  of  the  other  $  and  Lord 
judgment,  said,  that  it  was^  not  in. 
be  bound,  unless  all  were  bound,    i 
But  it  is  stated  in  a  former  part  of  th 
were  bound  severally,']    The  manager  of  a 
contended,  might  as  well  take  one  bond  from  . 
sons  engaged  at  it.    The  case  of  the  debtor  con. 
ing  with  his  creditors  fell  within  the  same  print. 
— viz.  that  there  was  one  consolidated  object.-— In  th, 
case  of  consolidation  rules  in  policy  causes,  they  said,  vt 
was  necessary  to  have  as  many  stamps  as  underwriters } 
and  they  contended  that  the  present  was  a  still  stronger 
case ;  for  the  object  of  the  consolidation  rule  w9b  to  de- 
cide all  the  causes  by  the  event  of  one ;  whereas  here, 
there  must  be  separate  actions  against  all  the  under.- 
writers,  as  if  no  award  had  been  made.    [Lord  C.  J. 
Gibbs. — The  consohdation  rule  is  a  rule  in  each  cause.] 
They  concluded  by  observing  that,  if  these  instruments 
should  be  considered  as  valid,  the  revenue  would  lose  all 
the  advantage  arising  from  different  stamps  on  the  same 
instrument. — The  Chief  Justice,  after  observing  that  this 
was  an   in^qrtant  question,  said  that  the  court  would 
take  time  to  consider  of  it,  and 
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GooDsoir 

Forbes. 
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1815.  On  thU  day,  his  lordship  delivered  the  6pinidii  of  the 

^  ''^^^  court. — ^The  objection  td  the  plaintiff's  case  is,  that,  as 

GOODSOK  . 

v.  the  afward  and  agreement  to  refer  included  the'  interest, 

Forbes.  ^^^^  ^^^i^  ^f  ^j^^  defendant,  but  of  several  of  the  other  tn- 
defwriters,  there  ought  to  have  been  as  maiiy  stamps  as 
underwriters ;  because  each  was  a  separate  contract  be- 
tween the  insured  and  each  underwriter,  and  therefore, 
there  were,  in  effect,  as  many  separate  agreements  and 
awards  as  underwriters. — ^We  have  considered  th^  ques- 
tion, and  the  cases  which  have  been  cited ;  and  we  think 
it  impossible  to  decide  that  more  stamps  than  one  were 
necessary,  without  disturbing  the  principle  which  has 
always  been  acted  upon  in  all  the  courts.  It  is  not  dis- 
puted that  one  stamp  is  sufficient  for  the  composidon 
deed,  into  which  an  insolvent  enters  with  his  creditors: 
notv  eath  creditbt-  has  only  a  separate  remedy  against  the 
insolvent  j — the  creditors  have  no  joint  legal  interest;— 
.  still  it  has  always  been  considered  that  one  deed  is  suffi-^ 
cient,  and  that  has  always  been  given  in  evidence,  and 
acquiesced  in.  On  what  prmciple  has  it  been  acqui- 
esced in  i  Not  that  the  interest  is  throughout  joint ;  but 
that  there  is  a  subject-matter,  in  which  the  creditors  have 
all  a  common  interest,  and  out  of  which  a  payment  is  to  be 
made  i  and  on  that  ground  it  has  always  been  considered 
that  one  stamp  is  sufficient* — 'In  Baker  v.  yardituy  a 
number  of  mariners  conveyed  their  interest  to*  a  third 
person ;  it  was  there  held  that»  though  in  asserting  chei/ 
legal  claim,  they  must  have  sued  separately;  yet  thatt 
there  was  such  a  community  of  interest  among  them  ally 
in  what  was  to  produce  the  fund,  that  it  was  competent 
for  them  to  assign  that  interest  by  one  deed  only.  ^  So 
in  Da%3is  v.  WWiami^  it  was  held  that  one  stamp  was  sof^ 
ficient,  because,  though  the  parties  might  acquire  sepa- 
rate interests,  or  subject  themselves  to  separate  obliga- 
tions, yet  there  was  but\6ne  loan,  which  fonned  the 


IN   THE   FIFTT-FIFTH   YEAR   OF   GEO.  III. 

subject-matter  of  the  agreement.  Now,  what  is  the  na- 
ture of  the  present  action  ? — There  is  an  agreement  be* 
tween  the  insured  and  all  the  underwriters  on  the'policy ; 
— ^this  action  is  against  one  only; — all  have  a  community 
of  interest  in  the  matter  insured,  for  all  have  an  interest 
in  its  preservation,  and  none  of  them  would  be  answer- 
able to  the  insured,  as  long  as  it  remained  secure.  It  is 
true  that  each  is  only  answerable  for  his  own  subscription 
in  a  court  of  law,  and  that  the  case  of  one  cannot  be 
mingled  with  that  of  another,  in  a  question  relating  to 
the  claim  of  each ;  but  all  are  equally  interested  in  the 
subject-matter.  By  the  terms  of  the  agreement,  it  is 
manifest  that  the  parties  treated  this  claim  as  one  in 
which  all  were  equally  concerned,  though  their  interests 
varied  according  to  the  different  proportions  of  their  sub- 
scriptions.—*Now,  this  is  such  a  community  of  interest, 
thaty  according  to  all  the  cases  which  have  been  decided, 
we  think  that  one  stamp  was  sufficient;  and  therefore, 
that  these  instruments  were  properly  received  in  >evi- 
dence.  I  have  omitted  to  say  any  thing  respecting  the 
case  of  Bowen  v.  Ashley^  because  there  appears  to  be  a 
difference  of  opinion,  as  to  the  effect  of  the  bond  in  that 
case; — ^the  one  side  contending  that  each  obligor  was 
answerable  for  the  others; — the  other  side,  that  each 
had  entered  into  a  separate  agreement,  independently  of 
each  other.  It  is  not  material  to  say  which  was  the  right 
construction,  because  there  was  an  obscurity  in  the  facts, 
which  makes  it  no  authority  for  the  present  case. 

Rule  discharged. 
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r,A      xr     ^     SIDNEY^  demandant,  hulme,  tenant,  and  AnsTlN>  anJ 
Friday^  May  6.  '  »  »  » 

another,  vouchees. 

Recovery  a-  x  HIS  recovery  was  suffered  in  Trimiy  term  53  G«.  S, 

"rtinglhl '"'      of  «n  estate  called  Kntghttm  Park  farm,  and  other  lands, 

parish  of  A.  af-  in  the  county  of  Donet.  by  the  description  of  20  mes- 
terthaiof  B.,in  _         '  .,      ,  ••»_./> 

which  the  whole  suages,  &c.  &c.,  with  the  appurtenances,  in  Great  Ion- 
of  the  lands  to  be  y^j^ 

con%-e\  f cl  were      -'       *  »     •  ■  • 

crnmVrt/tohesi-       Mr.  Serjt.  Bosanquet  now  moved  that  this  recovery 

Ihe'lnniu  being^  *°"^d  "^  amended,  by  inserting  the  parish  of  Hm- 

•ituatt^d  in  w^.;  Prettm  after  Great  Canfardy  upon  an  affidavit,  which 

partirularlynf-  Stated  that  a  piece  of  pasture  land,  part  of  the  estate 

•cribe  I  in  the  called  Knighton  Parkfamif  was  situated  m  the  parish  of 
deed,  and  no  ..^  ^/-trrijjr 

land,  answering  ffam^Preston^  and  not  in  Great  Canford.     JThe  deed  tor 

to  tha-  desrwp.     n^aking  the  tenant  to  the  praecipe  did  not,  he  admitted, 

tion,  b»  ini»  in  the  °  ^         ^ 

parish  of  B:—    mention  the  parish   of  Ham^Preston;   but  the  spot  m 

wlirsh^I V!J!  was  question  was  very  particularly  described  in  the  deed, 
not  incniioned  in  being  in  these  words  \ — *  The  Cowleaze,  containing  o 
Ihe SiTrthe  '  a<=7«i  3  '■oods,  and  31  perches,  and  apiece  of  f^m 
F»cipe.  «  land,  formerly  a  part  of  Morrices  Ham^  but  now  ibrwn 

'  into,  and  forming  part  of  the  Cowleaze,  and  containifig'^ 

*  roods,  33  perches  t* — ^after  a  description  of  the  other  par- 
cels of  land,  were  the  following  general  words;— *  all 
'  which  said  messuage,  lands,  and  hereditaments,  are 
^.situate,  lying  and  being  in  the  parish  of  Great  Canf^* 
^  In  the  county  of  Dorset,  and  were  late,  and  now  are,  in 
f  the  tenure  of  C.  H.,  or  his  under  tenants;  and  the  same 
^  dcT,  together  with  the  two  cottages  and  hereditaments, 
<  hereinafter  described,  form  or  make  the  £irm,  com- 
'  monly  called  or  known  by  the  name  of  Knighton  Pifi 
^farm.'  The  affidavit  stated  that  there  was  no  part  of 
Knighton  Park  farm,  which  answered  to  the  description  of 

*  a  piece  of  pasture  land,'  &c  as  above  stated,  in  the 
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parish  of  Great  Canford.    The  court,  on  the  authority  of  1 815. 

Lamk  V.  Reaston  (« ),  """^ 

Allowed  the  amendment. 


(«)  Suprh  23. 


JACKSON  V.  lord  MILSENTOWN.  Monday,  May  8. 

Mr.  Serjt.  Vaughan^  on  a  former  day  in  this  term,  moved  J^ '?  "o  ground 

for  a  rule,  calling  on  the  plaintift'to  shew  cause,  why  the  an  annuity,  ihat 

judgment  entered  upon  the  warrant  of  attorney,  given  j     nicmorial 

l\jrj  1.  .1.         jj        j/^      ,  does  not  siaie  the 

by  the  defendant,  together  with  a  deed  and  bond,  all  defeazance  of  ihe 

dated  the  14th  ol  Maj^  1804,  for  securing  an  annuity  of  'toZ^\^\^l\^ 
JE2\S  15/.  to  the  plaintiff*,  should  not  be  set  aside;  on   citalofthatin- 
the  ground  that  the  memorial  was  defective  in  several   being  explicitly 
particulars. — The  first  objection  was,  that  the  memorial  set  out  in  the  r«» 
J.,  ,.     /r  1.  r  ciUi\  of  tht  deed: 

did  not  state  the  defeazance  to  the  warrant  of  attorney ;  — Or  thai  the 

in  support  of  which  objection  he  cited  the  case  Ex  parte  IJJ>*t*",ate"ilf^t^h 

jtnsell{a)y  where  it  was  held  to  be  necessary  to  state  the  grantor  had 

terms  and  conditions  of  the  proviso  of  redemption,  con-  ^""accoVins^to 

rained  in  the  deed. — ^The  second  objection  was,  that  the  the  deeds :— Or 

memorial  did  not  state  that  the  defendant  had  bound  h!s  j^^ds  to  have 

heirs,  executors,  and  administrators,  according  to   the  been  executed  o» 

deed  and  bond,  which,  on  the  authority  of  Horwood  v.  day ;  they  hav- 

Urtderkill  (b)^  and  Denne  v.  Dupuis{c),  he  contended  was  j;"!;.^"^^'*^*^'  ^^*" 

necessary, — The  third  objection  was,  that  the   memo-  day. 
rial    stated  the   deeds    to  have   been    executed    on   or 
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1815^  ^bqut  the  14th  of  May^  which,  he  contended,  was  not  a 

-  ^'*''*'  sufficiently  positive   statement  to  satisfy  the  act  (a). 

0.  The  court,  however,  observed  that  though,  if  the  deeds 

Ml  8BVTOWV.  ^^  ^^^  \ieen  executed  on  that  day,  the  statement  would 
hav^  been  insufficient;  yet  that,  as  that  was  the  real  date 
of  the  instruments,  the  words  ^  or  ahout  mi|^  be  reject- 
ed as  surplusage.  The  rule  was  accordingly  granted  on 
the  two  former  grounds  only,  and  on  thb  day, 

Mr.  Serjt.  Be%t  shewed  cause  against  it.  As  to  the 
Hconi  point,  the  judgment  of  the  court  of  iT.  J.  in  tbe 
case  of  Homvood  v.  UnderhUl^  which  had  been  cited  in 
support  of  the  objection,  had  been  reversed  on  writ  of 
error  in  the  Excbejuer  Cbamher  {t\  and  it  was  decided  that 
the  memorial  need  not  state  that  the  heirs,  8lc.  of  the 
obligor  were  bound  by  the  bond. — Mr.  Serjt.  Fatf^&fff,  ac- 
cordingly, gave  up  that  point.— -With  respect  to  iht first 
objection,  it  appeared  that  the  defeasance  of  the  Jadwn 
thus  recited  in  the  memorial ; — '  And  it  is  by  the  said  io- 
^  denture  declared  and  agreed,  that  the  said  bond  W 

*  nvarrant  of  attorney ^  and  the  judgment  to  be  entered  up 
^^                      *  by  virtue  thereof,  and  also  this  indenture,  were  respect- 

*  ively  given  for  securing^  one  and  the  same  annuitj  of 
<  .£218 :  15i. ;  and  that  no  execution  should  be  taken  oat 
^  on  the  said  judgment,  until  the  annuity  should  be  in  ar- 

*  rear  for  forty  days.'  Mr.  Serjt.  Best  contended,  that  thk 
was  a  sufficient  statement  of  the  defeazance  of  the  war- 
r^t  of  attorney,  though  it  occurred  in  the  recital  of  a 
different  instrument  \  and  that  it  was  not  necessary  to  set 
out  the  same  thing  twice,  {e) 

Mr.  Seijt.  Vaugbafif  being  called  upon  by,  the  court  to 
support  his  rule,  said  that  the  case  Ex  parte  ^nsellhaA  de- 
cided that  it  was  necessary  to  insert  in  the  memorial  thed^ 


(fl)  Vid,  supra  482.  tioie  (a) (b)  4  Taun.  346.-^^0  T/*/ 

Mie  Brown  r.  Rose,  p.  478«  the  fint  poiot  there  made. 


Jacksom 
Lord 

MlLtEIITOWN\ 


IN  TUB  flFTT-rirTH  YBAR  OF  GEO'.  III. 

feazance  of  the  warrant  of  attorney :  Here  it  had  not  been         1 8 1 5. 
set  out  as  part  of  that  instrument,  and  the  question  was, 
whether  that  defect  were  remedied  by  its  appearing  in  the         '   ©. 
recital  of  another  instrument.  »^.  _  _^7^ 

Lord  Chief  Justice  Gibbs. — It  would  be  monstrous  to 
set  aside  an  annuity  for  such  an  objection  as  this.  The 
ojbject  of  the  act  was,  that  the  whole  of  the  transaction 
should  appear ;  the  part  which  is  here  alleged  to  be  con- 
cealed, is  the  defeazance.  The  case  Ex  parti  Ansdl  cer- 
tainly requires  that  the  defeasance  should  bestated in  the 
memorial ;  but  it  by  no  means  goes  so  far  as  to  say,  that 
this  statement  would  not  be  sufficient.  I  do  not  mean  to 
lay  down  any  general  rule,  which  shall  be  drawn  out  to 
any  other  case  that  may  not  be  exactly  similar;  my 
opinion  only  b,  that  the  manner  in  which  the  informa- 
tion sis  given  to  the  party  by  the  memorial,  in  this  case, 
is  sufficient* 

The  rest  of  the  court  concurred. 

Rule  discharged,  but  without  costs. 


FENTON  V.  ELLIS.  Monday,  May  «, 

X  HE  Soliciior-Ginerat^  on  a  former  day  in  this,  term,  ob-  In  an  affidavit  to 
tained  a  rule  to  shew  cause,  why  the  bail-bond  in  this  ^^^  sufficient  to 

action  should  not  be  given  up  to  be  cancellei^  on  enter-  ftaie  the  debt  to 

-  ,  be  *  for  gopds 

log  a  common  appearance,  on  the  ground  of  the  insuffi-  « goM  and  ap- 

ciency  of  the  affidavit  to  hold  to  bail ;  which  stated  *  that  \  JefltSlnl' 

'  the  defendapt  was  justly  indebted  to  the  plaintiff,  in  the  without  lajrin^ 

*  sum  of  £\00  and  upwards,  for  goods  sold  and  apprais-  ^Ke Srt^' 

<  ed  to  the  defendant  }*  without  stating  *  *y  the pUinttf*     will  not  tuffer  an 
Mo.B  .  1  .,_,  •  affidavit,  thus  de- 

Mr.  Serjt.  Best  now  shewed  cause  against  the  rule,  and  f^ctive,  to  be 

contended  that  the  affidavit  was  sufficient ;  for  there  was  anicnded. 
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c^uough  stated  ia  it  to  convict  the  plaintifi*  of  perjury,  if 
it  were  false  $  and  he  asked,  by  whom  could  the  goods 
have  been  sold  to  the  defendant,  except  by  the  plaintiff? 
He  cited  Huhon  v.  Eyre  {a),  where  the  court  held  it  suf- 
ficient to  state  the  defendant  to  be  indebted  for  money 
paid  to  the  use  of  the  defendant,  without  alleging  that  it 
was  at  bis  request.  At  all  events,  however,  thb  coort 
would  allpw  the  plaintiff  to  amend  his  affidavit. 

The  Solicitar-Generaly  contriy  observed  that  the  case  o( 
Hulton  v.  E^re  bore  no  resemblance  to  the  present  \  but 
in  Catbrow  v.  Hagger  {b)y  and  Taylor  v.  Forbes {c\  there 
cited  and  confirmed,  the  same  objection  was  made  as  in 
the  present  instance ;  and  the  court  of  K.  B.  held  it 
fatal. 

Lord  Chief  Justice  Gibbs. — ^In  Hukon  v.  jEy^,  the  ap- 
plication was  made  on  the  ground,  that  the  .affidavit} 
which  was  for  money  paid  to  the  use  of  the  defendaotf 
did  not  also  state  that  it  was  at  his  request ;  and  the  coot 
considered  that  that  was  not  necessary ;  but  they  distin- 
guished that  case  from  those  which  have  now  been  dted 
from  the  Kin^s  Bench.  As  to  the  amendment^  we  see  no 
ground  for  permitting  that  ;-J-the  court  is  very  tender  of 
using  the  discretionary  power  which  they  possess,  of  al- 
lowing amendments  in  cases  of  this  kind. 

Rule  absolnte. 


(o)  Supra,  315. {Jj)  8  East,  I06. (c)  il  £«/,315. 
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SIMUBL  BAKER  and  PHCEBB  his  wife,  and  GBOR6EEGGLB- 

SON  and  cathbrinb  his  wife,  v.  Daniel  and  others.  y»     */ 

This  was  a  proceeding  on  a  writ  of  partition  of  certain  Declaraiie.n  ona 

lands,  which  were  situated  in  the  county  of  iE^ii/,  and  which  and  the  ^iierlti's 

had  descended  to  three  daughters  in  fee,  in  default  of  male  IJ  "'^Vkh' g*'our'' 

heirs.  The  declaration  stated  the  facts  correctly ;  viz.  that  an  erroneous  de- 

the  landscame  to  Phmbe^  Catherifie,zndElizabetb,  as  daugh-  yJ„///»  of  the 

ters  and  co-heirs  of  the  person  last  seised;  their  respective.  «^»i  'i*^*  conveyed 
J     ,         1      ,      1       J  1     .         ...        I-  to  the  different 

marriages ;  and  that  the  husbands  and  wives,  m  right  of  parties. 

the  wives,  became  seised  of  undivided  thirds,  in  their  de- 
mesne as  of  fee ;  but  concluded  thus  :  ^  Whereof  to  the  said 

*  Samuel  and  Phctbe^  in  right  of  the  said  Pbcsbe^  and  the  heirs 

*  of  their  bodies  begotten,  doth  belong  to  have  one-third  part, 

*  &c. :' — And  so  to  the  plaintiff  Eggieson  and  his  wife ; 
giving  them  estates  tail,  instead  of  estates  in  fee.  It  was 
then  stated  on  t^e  roll  that  the  defendants  made  default, 
whereupon  jiidgment  was  given  that  partition  should  be 
made,  and  that  the  sheriff  should  cause  the  lands  to  be 
divided  into  three  equaFparts,  and  should  deliver  one  to 
each  of  the  three  parties,  to  be  holden  in  severalty;  without 
stating  the  qua/ity  of  their  estates.  The  sheriff  then  re- 
turned  his  inquisition ;  which  return,  in  reciting  the  writ 
of  partition,  contained  the  same  mistake  as  the  conclusion 
of  the  declaration,  assigning  to  the  plaintiffs  their  respec- 
tive proportions  as  estates  tail. 

Mr.  Serjt,  LenXi  on  a  former  day  in  this  term,  moved 
to  amend  the  legal  result  of  the  £icts  at  the  end  of  the 
declaration,  and  also  the  return  of  the  sheriff,  by  insert- 
ing the  words  '  and  the  heirs  of  the  said  Phoebe/  instead  of 
the  words  *  and  the  heirs  of  their  bodies  begotten.'  The 
Chief  Justice,  however,  inquired  whether  there  were  any 
case  in  which  the  court  had  amended  the  sheriff's  re- 
turn ;  his  lordship  doubted  whether  the  court  had  any 
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1815*  such  authority^  and  observed,  that  it  would  in  But  be  mak- 

B AKB&  "*^  ^^^  return  for  the  sheriff.    The  court  requested  Ae 

V.  learned  seijeant  to  see  if  any  case  were  to  be  found  oo 

the  subject  i  and  accordingly  on  this  day,  he  admitted  that 
he  could  find  no  precedent  for  amending  a  writ  of  parti- 
tion, but  contended,  that  this  fell  within  the  principle  on 
which  the  court  amended  fines  and  recoveries.  He  ad- 
mitted  that  the  court  would  not  allow  of  amendments, 
except  on  special  grounds  i  the  ground  on  whidi  the 
amendment  was  prayed  in  the  present  case  was,  that  the 
judgment  was  correct;  for  in  RastaTMia)  2ndCekis(h) 
entries,  no  notice  was  taken  of  the  quality  or  quantity  of 
the  .estate  of  each  party ; — the  form  was,  merely  to  award 
a  third  part  to  each,  to  be  held  in  severalty.  With  re- 
spect to  the  return  of  the  sherifi^,  he  observed,  that  the 
court  had  amended  the  ret|im  to  the  writ  of  seian  in  i 
recovery  {c)» — The  court,  however,  being  still  doubtfiilas 
to  the  propriety  of  amending  the  sherifiTs  return,  he  propos- 
ed to  strike  out  the  description  of  the  e^ate  altogether,-' 
which,  he  observed,  was  mere  surplusage ,*-both  firom  the 
declaration,  and  firom  the  8herifiF*s return ;  and  thecooit, 
considering  that  there  could  be  no  material  objectiooto 
this  course. 

Allowed  the  amendment,  by  stiikiqg 
,out  the  description  of  the  estate. 


(ttyTit.pqFiUmu,  449«  450. (i)  Tit.  forlifm,  411.— 

(O  fFaison  w.  Loekley,  9  WiU.  %  j  Seoii  w.  Perry ^  3  Wih.  JW- 
«  Bl  768.  S.  di  Bvna,  93. 
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1815. 

PROTHBRO  v.  THOMAS,  Monday,  May  ft. 

X  HIS  action  was  brought  to  recover  the  sum  oi£i1:\^s.  A.,  an  attorney, 

for  money  paid  to  the  use  of  the  defendant,  and  was  ^.|*^^h^^^  ^"^ 

tried  before  Mr.  Baron  Richards,  at  the  last  assizes  for  the  custody  for  debt 

county  o£ Monmouth;  when  it  appeared  that  the  plaintiff  iJhich?hai"not 

was  an  attorney  at  Newport,  in  that  county ;  that  in  the  been  concerned, 

year  1810,  being  at  that  place,  and  meeting  the  defend-  faKing  for  the  * 

ant  in  custody,  at  the  suit  of  a  Mr.  Prosser,  for  a  debt  of  ^^^}^^  co8^» , 

-       ,         -..-.       ,.        ,-,         -       ,,  ,  which  he  accord- 

«t  10,  he,  after  satisfymg  himself  that  the  debt  was  due,  ingly  pays  to  the 

consented,  at  the  request  of  the  defendant,  to  give  an  un-  ij'**"^ft^*^?*'" 

dertaking  to  pay  the  debt  and  costs  ;  and  that  he  was  ac-  having  the  coats 

eordingly  debited  with  the  amount  by  Prosser's attorney,  [harthis  wMndt 

with  whom  the  plaintiff  had  a  running  account,  and  to  Bdisbursemeui 

whom  he  paid  the  debt  and  costs  in  May  1813,  without  ^Jy,  \WthSi*thc'* 

previously  having  had  the  costs  taxed. — ^The  plaintiff  was  o;«*«**n?  <>^« 

not  concerned  in  the  action  by  Prosser.  It  was  object-  «•  S3.  * 
ed,  on  the  part  of  the  defendant,  that  the  plaintiff's 
claim  fell  within  the  meaning  of  stat.  2  Geo.  2^  c.  2S, 
/•  23.  {a),  and  therefore,  that  he  should  have  delivered 
his  bill  to  the  defendant,  a  month  previously  to  the  com- 
mencement of  this  action.  In  support  of  the  objection, 
Crowder  v.  Sbee  {b)  was  cited,  which  was  an  action  by  an 
attorney  against  an  underwriter  for  his  bill,  in  defending 
an  action  by  the  insured ',  and  Lord  EUentorougi  heldy 


(a)  By  that  section  it  is  enacted,  *  That  no  attorney  or  solicitor 
^  shall  commence  or  maintain  any  action  or  suit,  for  the  recovery 
'  of  anyJ[e€Mt  charges^  or  dubursementt,  at  law  or  in  equity,  until 
'*  the  expiration  ofone  month  after  he  shall  have  delivered  to  the 
'  party,  charged  therewith,  a  bill  of  such  feet,  ckargee,  or  disburse^ 
'  emenie,  written  in  a  common  legible  hand,  and  in  EngUek,  (ex- 

*  cept  law  terms  and  the  names  of  writs),  and  in  words  at  length 
'  except  times  and  sums),  which  biU^  shall  be  sabacribed  by  such 

*  aitorney  or  solicitor.' 

{h)  I  Cawn>.  437. 


Prothero 

V. 
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1815.  ^b^t  ^^c  plaintiff,  not  having  delivered  his  bill,  was  not 

entitled  to  recover  even  the  sum  which  he  had  paid  to  the 
insured,  as  his  costs  awarded  him  by  the  court.— Tke 
Thomas.  learned  judge>  however,  considering  that  the  plaintiff  in 
the  present  case  had  not  acted  as  attorney  for  the  defend- 
ant, but  had  merely  advanced  the  money  as  any  other  per- 
son might  have  done,  overruled  the  objection ;  and  the 
jury  found  a  verdict  for  the  plaintiff! 

Mr.  Serjt.  Pr// having,  on  a  former  day,  obtained  a  rde 
nisi  to  set  aside  this  verdict,  the  Solicitor-General yi^^m 
to  have  shewn  cause  against  it ;  but  the  court  called  ontke 
learned  seijeant  to  support  it.  He  accordingly  contend- 
ed that,  under  the  circumstances  of  this  case,  these  mux 
be  considered  as  proceedings  by  the  plaintiff  as  an  attor- 
ney. The  giving  an  undertaking  to  put  in  bail,  was  win 
no  one  but  an  attorney  could  regularly  do  5  and  the 
money  paid  by  the  plaintiff,  as  the  costs  in  the  origiml 
action,  which,  it  appeared,  had  never  been  taxed,  acd 
which,  he  said,  could  not  now  be  taxed,  must  be  consider- 
ed as  a  disbursement  within  the  act,  according  to  the  case 
of  Crawder  v.  Sbee,  The  courts,  he  said,  were  always  id- 
clined  to  hold  attomies  very  strictly  to  the  rule. 

Lord  Chief  Justice  Gibbs. — ^The  objection  has  been 
supported  on  the  only  ground  for  which  there  was  an* 
colour ;  but  this  is  certainly  not  a  case  within  the  statute) 
^which  only  applies  to  cases  where  the  attorney  seeb  to 
recover  a  compensation  for  business  done,  and  d]sblIrs^ 
ments  made  by  him,  as  an  attorney.  This  is  not  an  action 
of  that  kind,  but  it  is  brought  for  money  paid  to  the  use 
of  the  defendant,  in  settling  the  debt  and  costs  in  a  former 
action,  in  which  the  plaintiff  was  not  concerned;  arJ 
though  those  costs  may  never  have  been  taxed,  the  d^ 
fendant  might  have  applied  to  the  court,  and  they  would 
have  stayed  proceedings  till  they  were  taxed.  Anypff- 
son,  whether  an  attorney  or  not,  might  have  entered  into 
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the  same  engagement  that  the  plaintiff  entered  into.    If  J8i5. 


Prothero 


the  debt  which  he  paid  had  not  been  due,  that  would 
Bave  been  a  defence  to  the  actipn ;  but  he  paid  this 
money  to  the  use  of  the  defendant,  and  his  being  an  at-        Thom  ai. 
torney  makes  no  difference. 
The  rest  of  the  court  concurred. 

Rule  discharged. 


ROGERS  v.  PITCHER. 


Monday,  May  8. 

I  HIS  was  an  action  of  replevin,  in  which  the  defendant  Where  a  tenant, 

avowed  that  the  plaintiff  held  the  closes  in  which,  &c.,  h  ""''^-ke,  or  ' 

J^  '   misrepresenta- 

as  tenant  thereof  to  the  avowant,  at  the  yearly  rent  of  tion,  |)ays  rent  to 

^£"7: 10/.,  payable  half  yearly,  on  the  25th  of  Z).«m*rr,  tin"d';°mo"d" 

and  the  24th  of  June ;  and  that  the  distress  was  made  for  *^*  be  is  not  pre- 

/5»i-  11         ^  ^      f  Of  eluded  by  £uch 

JLi5,  being  two  years  rent,  due  the  24th  oi  June^  1814.  payment  from 

The  plaintiff  pleaded  in  bar  non  Unuit  modo  etformd.—The  K'^*"?  evidence, 
cause  was  tried  before  Mr.  fiaron  Kichards^  at  the  last  as-  tenuU,  in  reple. 
sizesi  for  the  county  oi Monmouth^  when  it  was  proved,  on  J*"  ««a»nsi  ihc 
the  part  of  the  avowant,  that  the  lands  in  question  had  lord,  to  shew 
been  the  property  of  a  Mr.  Pria^  under  whom  the  plain-  noVentttlcd  "  *^ 
tiff  had  held  as  t^iant ;  that  Price,  being  indebted  to  the  ^^^  ^^nt. 
avowant,  executed  a  warrant  of  attorney  to  him,  on  which 
a  judgment  was  entered  up,  and  a  writ  of  elegit  issued  in 
Hilary  term  1 8 10,  by  virtue  of  which  the  avowant  got  pos« 
session  of  a  moiety  of  the  estate.; — the  avowant  put  in  a  re- 
ceipt signed  by  his  agent  for  «£6 : 1 2/.  6 J.  from  the  plaint!^, 
^  being  for  a  year's  rent,  for  the  moiety  of  the  Ty  Coeh 
^  farm/  (the  estate  in  question)  due  at  Midsummer  1812; 
and  he  also  proved  that  he  had  received  rent  for  that 
teoietjj  for  the  half-year  antecedent  co  that  time. — ^It  was 


*: 
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1815.         contended,  that  the  payment  of  rent  to  the  avowant  wa^ 
J^""^  pritni facie  evidence  of  a  tenancy  from  him,  and  there- 

xvOGKRS 

V.  fore,  that  unless  that  were  contradicted,  he  was  entitled  to 

PiTCHBE.  J  verdict ;  and  that  the  plaintiff  could  not,  on  the  plea  of 
mn  tenuity  question  the  title  of  the  person  to  whom  he  had 
paid  rent ;  which,  it  appeared,  was  the  plaintiflTs  o)]jecl 
in  niaking  this  replevin.  The  learned  judge,  howeyer, 
reserving  thb  point  for  the  consideration  of  the  court, 
permitted  the  plaintiff  to  go  into  evidence  to  rebut  the 
avowant's  title,  and  accordingly  a  fine,  passed  in  Warj 
term  1809,  of  the  lands  in  question,  which  was  prior  to 
the  entry  of  judgment  on  the  warrant  of  attorney,  was 
put  in,  and  a  deed  declaring  the  uses  to  be  for  Scrai 
Baker ^  her  heirs  and  assigns.  The  cause  went  to  the 
jury  upon  the  validity  of  this  deed,  and  they,  considering 
it  to  be  valid,  found  a  verdict  for  the  plaintiff  in  replefin. 
Mr.  Serjt.  Pell^  on  a  former  day,  obtained  a  rule  mn 
to  set  aside  this  verdict,  and  enter  a  nonsuit  on  the  point 
reserved }  contending,s  that  on  the  plea  of  mn  temut^  all 
that  it  was  necessary  to  prove  was  the  tenancy. 

The  Solieitor''Generaly  and  Mr.  Seijt.  FoMgiam^  nov 
shewed  cause,  and  contended  that  the  avowant  had  ooh 
a  right  of  possession  under  the  elegit,  and  therefore  vas 
not  entitled  to  distrain  for  rent ;  for  that  the  sheriff 
could  not  deliver  the  land  extended  ;  according  to  Lord 
JCenyoaj  in  his  judgment  in  the  case  of  Taybr  v.  Cak(a\ 
[Lord  C.  J.  GiUs. — ^No  doubt  the  sheriff  may  delirvr 
it,  and  the  person  claiming  under  the  elegit  may 
enter,  *  though  '  he  cannot  by  such  entry  disturb  the 
tenant  in  possession.  If  the  landlord  himself  be  in 
possession,  the  land  is  actually  delivered  over ;  if  he  hold 
it  by  his  tenant,  the  seigniory  only  is  delivered  over/ 


(a)  3  r.  Jf?:  296, 
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They  then  contended,  that  as,  under  the  circumstances, .  1815. 
the  rent  which  the  defendant  had  received  must  be  con-  J^""^ 
sidered  as  having  been  paid  under  a  mistake,  the  plaintiff  v. 

was  not  estopped  by  such  payment  from  shewing  that  the       PixcHiR. 
defendant  was  not  entitled  to  demand  it.    They  admitted 
that  in  general>  a  tenant,  after  having  paid  rent,  could  not 
plead  nUhabuit  in  tenementisj  or  dispute  his  landlord's  title; 
but  that  rule  did  not  apply  to  a  Case  where  rent  had  been  < 
paid  to  a  person,  under  a  supposition  that  he  was  entitled 
to  claim  it,  which  supposition  was  afterwards  rebutted.  If 
the  defendant  were  to  succeed  on  this  occasion,  there, 
would  be  a  double  right  to  distrain,  since  the  jury  had 
found  that  the  deed,  by  which  the  lands  had  been  con- 
veyed to  Mrs.  Saier,  was  valid. 

Mr.  Serjc.  Pell  and  Mr.  Serjt.  Rougb,  contri^  admitted 
that  if  the  defendant  were  not  the  real  landlord,  he,  the 
real  landlord,  would  be  entitled  to  recover  the  rent  over 
again ;  and  the  plaintiff  must  chuse  her  remedy,  either 
by  application  to  a  court  of  equity,  or  by  an  action  for 
money  paid.  But  they  contended  that  the  payment  of  * 
rent,  even  though  under  a  mistake,  was  such  evidence  of 
the  tenancy iViS  called  upon  the  plaintiff  to  rebut  it  by  other 
evidence;  whereas  the  question  that  went  to  the  jury 
was,  not  the  tenancy  of  the  plaintiff,  but  the  title  of  the 
avowant ;  which,  they  said,  was  the  very  evil  intended  to 
be  remedied  by  stat.  11  Geo.  2.  c,  19  (t).  If  the  evidence, 
which  had  been  given  by  the  plaintiff,  had  been  put  upon 


(£)  The  82d  section  of  this  statute  enacts»  <  That  it  may  be  law- 

*  ful  for  defendants  in  replevin  to  avow,  or  make  cognizance  s^ne- 
'  rally,  that  the  plaintiff  in  replevin,  or  other  tenant pf  the  landi 
'  where  the  distress  was  made,  enjoyed  the  same  under  a  grant  or  de- 
«  mite  at  a  certain  rent,  during  the  time  wherein  the  rent  distrained 
'  for  was  incurred,  which  rent  was  then,  and  still  remains  due,  kc, 

*  without  further  setting  forth  the  grant,  renu!^,''deSlite,  or  title,  of 
«  such  landlord  or  leasorj&c.* 


KOOERS 


544  CASBS  IN  EASTBK  TERM, 

1915.  the  reeord)  it  would  have  anlonnted  to  nil  hatuH  in  tene- 

mentis.  In  Syilivan  v.  ^tradUng  (a),  the  law  on  this  sub- 
ject was  fully  discussed,  and  the  court  held  that  nil  h^mt 
PiTCHBR.  '^  tmementis  was  a  bad  plea  in  bar  to  an  avowry  for  rent 
Lord  Chief  Justice  Gibbs.— This  case  has  been  pre- 
sented to  the  court  in  different  shapes,  at  difierent  stages 
of  it ;  but  the  real  facts  are,  that  this  estate  belonged  to 
Price^  of  whom  the  plaintiff  held  as  tenant.  Afterwards, 
Pitcher^  the  avowant,  procured  an  elegit  to  be  levied 
against  Price^  by  virtue  of  which  he  would  be  entitled,  bf 
the  delivery  of  half  the  estate  by  metes  and  bounds,  to 
'  one  half  of  the  rent  \  the  other  half  remaining  still  due  to 
Price*  Knowing  these  facts  only,  and  no  more,  the  plain- 
tiff pays  for  a  time  half  the  rent  to  Pitcher.  It  turns  out, 
however,  that  Price,  being  indebted  to  Mrs.  Baker j  had 
previously  assigned  the  estate  to  her.  Under  these  cir- 
cumstances, it  is  clear  that  Mrs.  Baker  may  distrain  for  the 
rent,  and  that  the  plaintiff  is  answerable  to  her,  as  long  a< 
the  tenancy  continues.  Pitcher  contends,  that  because  he 
had  induced  the  plaintiff  to  pay  the  rent  to  him  once  or 
twice,  in  ignorance  too  of  the  facts,  she  is  bound  to  par  it 
to  him  for  ever,  though  she  is  also  bound  to  pay  it  to  Mrf. 
Baker.  Justice  speaks  very  forcibly  against  such  a  posi- 
tion ;  but  if  we  found  any  law  by  which  a  person, 
havifig  paid  rent  on  one  occasion,  was  ever  after  bound 
by  that  payment,  we  must  decide  accordingly.  But  there 
is  no  such  law.  Before  the  statute  of  Ann j  the  assignee  of 
the  reversion  could  not  distrain  without  attornment ;  but 
it  has  never  been  held,  that  because  attornment  was  neces- 
sary to  complete  the  conveyance,  attornment  alone  vas 
sufficient  without  any  conveyance.  I  did  not  expect  to 
find  any  authority  to  shew  the  reverse,  because  the  law 
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Rogers 

V. 


was  too  plain  to  require  it.     I  hare  found  no  case  in  point  ]  915. 

on  the  subject  of  replevin,  but  in  Williams  v.  Bartbolo' 
miw  {a)i  the  question  occurs  in  another  way.  '^  That  was 
an  action  of  covenant  for  rent,  on  a  demise  by  £.  A,  to  Pitcher. 
which  the  defence  was,  that  the  premises  were  settled 
on  E.  B.  by  way  of  jointure,  as  long  as  she  should  con- 
tinue unmarried,  remainder  over  \  that  she  did  marry, 
in  consequence  of  which,  the  defendant  had  since  paid 
the  rent  to  the  remainder-man.  The  marriage,  however, 
turned  put  to  be  void,  and  the  court  held  that  the  rent 
having  been  paid  under  a  mis-apprehension,  the  defend- 
ant was  answerable  over  to  £•  £•"  Now  how  can  that 
case  be  distinguished  from  the  present  ?  It  is  true,  that 
there,  the  marriage  was  solemnised,  and  so  in  this  case  the 
elegit  issued,  under  which  Pitcher  claims,  and  by  virtue 
of  which  the  plaintiff  paid  the  rent,  as  she  was,  bound 
to  do.  But  then  appears  the  conveyance  to  Mrs.  Baker ^ 
by  which  the  operation  of  the  elegit  was  superseded,  like 
the  former  marriage  in  the  case  cited,  by  which  the 
latter  marriage  was  avoided.  The  payment  of  rent, 
therefore,  as  in  that  case,  must  be  considered  as  having 
been  made  by  mistake  j  it  only  raises  a  presumption  that 
the  party  might  have  distrained  for  rent ;  which  pre- 
sumption Is  open  to  be  disproved.  The  case  of  Syllivan 
V.  Stradling  has,  I  think,  been  pressed  into  the  service  of 
the  present  case^  without  being  quite  applicable.  It  is 
now  settled  that  a  tenant  cannot  plead  nil  habuit  in  tene'^ 
mentis  -,  but  the  meaning  of  that  is,  that  while  he  holds 
possession  he  cannot  plead  that  the  person  of  whom  he 
holds  had  no  right  to  demise  to  him.  But  it  is  a  very  dif- 
ferent question,  whether  a  demise  to  another  person  can- 
not be  considered  as  rebutting  the  title,  und^r  which  the 
landlord  claims  rent^ 

(o)  1  B.  and  P.  326. 
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1815-  Mr.  Justice  Chambre. — Two  questions  were  made  in 

j^^"^  this  case  at  the  trial :  onei  as  to  the  payment  of  rent,  ms 

0.  reserved  for  the  court.    In  all  cases,  payment  of  rent  is 

Pitcher.  primifade  evidence  of  the  landlord's  title  5  and  the  rea- 
son is,  that  it  would  be  highly  inconvenient  that  the 
tenant,  by  resisting  the  further  payment  of  rent,  shonPi 
on  every  occasion  be  enabled  to  bring  his  landlord*s  title 
into  question  \  such  a  practice  would  be  productive  of  great 
insecurity,  and  therefore  the  evidence  should  be  strong  to 
rebut  such  payment.  A  variety  of  cases  might,  however,  be 
put|  in  which  a  tenant  would  be  excused  for  paying  rent 
to  a  person  not  really  entitled  to  it;  and  in  the  present 
case,  there  is  a  very  good  reason  for  making  an  excqHxm 
to  the  general  rule.  Piicber  had  obtained  judgment  and 
execution  on  an  elegit  against  the  plaintiflTs  landlord, 
which  was  quite  enough  to  deceive  the  person  actually  in 
possession  i  and  to  be. sure,  on  dbcovering  the  truth,  dae 
19  entitled  to  shew  that  the  rent  was  paid  under  a  mistake* 
The  other  question  was,  as  to  the  validity  of  the  convey- 
ance to  Mrs.  Baker  J  which  was  a  question  for  the  jury  to 
decide,  and  which  they  have  decided. 

Mr.  Justice  Dallas. — I  am  of  the  same  opinion.  The 
general  rule  is  quite  clear,  that  the  tenant  cannot  dispute 
his  landlord's  title ;  and  the  reason  is  obvious,  and  ac- 
cording to  reason  and  common  sense.  But  that  goes  00 
the  ground  thatj  by  his  taking,  he  admits  the  title  of  his 
landlord.  But  here  the  plaintiff  did  not  take  originany 
from  Pitcher^  and  the  jury  have  found  that  Pitcbar  had 
not  a  good  title.  The  question,  therefore,  is,  whether 
payment  of  rent  under  a  misrepresentation  estops  the 
plaintiff  from  resisting  any  furthei"  payment^  after  the  dis- 
covery of  the  mistake.  I  think  that  such  payment, 
though  it  did  raise  primd  facie  evidence,  yet  vras  open  to 
be  rebutted  by  other  evidence. 

Rifle  discbarged. 
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1S15. 
WTNNl/.SMTTHIfiS^  .  M^m^Mzy  B. 

This  action  was  brought  on  stat.  43  Gio.  S,  r.  84  (a),  for  The  incambcnt 
penalties  alleged  to  have  been  incurred  between  the  1st  ^^^^^  **k°Pii 
of  January  1812,  and  the  1st  of  October  1813,  and  was  a  houses  of  resi- 
tried  before  Mr.  Baron  JFood,  at  the  last  assizes  for  the  ^^dThc^hw' 
county  of  Essex ;  when  it  appeared,  by  the  admissions  of  not,  ma^  reside 
both  sides,  that  the  defendant  was  rector  of  Little  Bentley,  thcS  Unowj?* 
in  the  couhty  of  Es f ex,  •znd  also  of  St.  Martin,  in  the  ■opage-houie, 
town  of  Colchester  \ — that  between  the  1st  of  January  fJim^the\uhop^ 
1812,  and  the  3Ist  of  December  following,  he  resided  in  a  J"**  wch  mi- 
house  of  his  own,  in  the  parish  of  St.  Martin,  (there  being  case  him  from 
no   parsonage-house  in   that   parish)    except  for  four  ''"^ingpnthe 
months  at  different  times,  during* which  he  was  resident 
in  the  rectory-house  of  Little  Bentley ;  and  so  between  the 
1st  of  January  18  IS,  and  the  1st  of  October  following.  It 
was  contended,  that  the  defendant  was  not  entitled  to  re- 
side in  the  parish  of  St.  Martin  out  of  a  parsonage-house, 
although  no  parsonage-house  existed  there,  without  a 
licence  from  the  bishop,  in  pursuance  of  the  19th  section 
of  the  act  \  but  that,  at  all  events,  such  a  residence  did 
not  excuse  him  from  residing  at  Little  Bentley,  where  there 
was  a  house  of  residence.     The  learned  judge,  however, 
was  of  opinion  that  each  residence,  per  se,  was  good  i  and 
accordingly  directed  a  nonsuit. 

Mr.  Seijt.  Copley,  on  a  former  day,  obtained  a  rule  fu/i 
to  set  aside  this  nonsuit,  on  the  latter  ground  \  the  Chief 
Justice  observing,  with  regard  to  the  former,  that  dhe 
gross  absurdity  of  such  an  objection  was  too  manifest  to 
allow  of  any  hesitation : — A  man  was  to  be  required  to 


(a)  Vtd.  ante 9  p.  368.  note  (a). 
TOL*  I«  P  P 
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1815.         I^ve  a  licence  to  reside  out  of  a  house  which  did  not  exist. 


"Wyitw 


and  which  he  could  nqt  be  entiled  upon  to  build. 
v.'"  Mr.  Serjt.  Best  was  now  to  have  shewn  cause,  but  the 

Smythies.      court  called  on 

Mr.  Serjt.  Copley  in  support  of  the  rule. — ^He  con- 
tended, that  the  defendant's  residence  at  St.  Marthfi 
was  only  an  excuse  for  residence  there  \  because,  as  there 
was  no  parsonage-house  there,  it  could  not  be  consi- 
•  dered  as  a  regular  residence,  and  therefore  did  not  ex- 
cuse the  defendant  from  residing  at  Little  Benilej^  where 
there  was  a  parsonage*house.  It  did  not  follow^  that  be- 
cause he  could  not  reside  on  one  benefice^  he  should  not 
live  on  his  other.  In  Law  v.  lUetson  {a),  the  defendant 
was  rector  of  Busbey^  to  which  there  was  a  parsonage- 
house,  but  resided  in  a  house  belonging  to  himself,  wluch 
was  in  the  parish  of  Bushey,  and  also  within  the  limits  of 
the  archdeaconry  of  St*  A/Bans^  which  the  defendant  held 
with  the  rectory  of  Bushey^  and  to  which  there  was  no 
archidiaconal  house.  The  court  held  unanimonsly,  that 
the  not  haying  it  in  his  power  to  reside  on  the  archdea- 
conry, where  there  was  no  house  of  residence,  was  no  ex- 
cuse for  not  residing  on  his  parsonage  where  there  was  2 
house  )  and  that  then  he  must  reside  in  that  house,  anti 
not  in  any  other,  though  in  the  same  parish.  This  case, 
he  said,  was  exactly  in  point,  and  went  on  the  distinction 
between  actual  residence  and  an  excuse  for  residence.  In 
Wdkimon  v.  jUlott^  cited  as  a  note. to  La/w  v.  lUetMB, 
where  there  was  no  parsonage-house,  and  the  incumbent 
_  did  not  reside  in  the  parish,  the  court  held  that  though 
impossibilities  would  excuse,  yet  he  must  come  as  near  a^ 
he  could  to  residing  in  the  parsonage-house,  and  must  re- 
side  somewhere  within  the  parish.     [Lord  C.  J.  GMs. — 


.  (a)  5  Bur»  2722. 
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That  case  cannot  be  reconciled  with  that  of  Lava  v.  Ibhet^ 
/0».]  Mr.  Seijt.  O^ey  said,  he  only  cited  it  to  shew  that 
it  was  considered,  not  as  a  residence,  but  merely  as  an  eyi^ 
cute  \  and  that  if  he  had  had  another  benefice  with  a  house 
on  it,  he  would  have  been  bound  to  reside  upon  that. 

Lord  Chief  Justice  Gibbs. — ^If  we  loo\  at  the  justice  of 
this  case,  as  far  as  that  term  is  applicable  to  such  a  case, 
where  we  have  only  to  do  justice  to  the  parishioners,  who 
fall  under  the  care  of  the  incumbei^t,  the  plaintiff's  doc- 
trine is  exactly  contrary  to  it ;  for  the  consequence  of  it 
would  be,  that  where  a  man  has  one  living  with  a  house 
of  residence  upon  it,  and  another  without,  he  could  never 
live  at  all  on  that  living  on  which  there  was  no  house,  or  at 
leasts  not  for  more  than  three  months,  and  the  parishioners 
would  consequently  be  without  a  clergyman.    That  never 
could  have  been  the  intention  of  the  legislature,  which 
was  to  provide  for  as  equal  a  distribution  of  residence  as 
possible.    If  there  be  a  house  of  residence  within  the 
dignity,  the  incumbent  is  bound  to  live  in  it ;  but  if  there 
be  none,  and  he  reside  within  the  living,  that  is  the  only 
possible  residence  that  the  circumstances  can  admit  of. 
It  Is  insisted,  however,  that  this  is  only  an  excuu  for  resi-t 
dence ;  but  the  same  reason  that  excuses  him  for  living 
on  a  benefice  where  there  is  no  house,  will  also  excuse 
him  from  residing  on  any  other  living,  viz.  that  he  is  per- 
forming his  ecclesiastical  duties  there  \  and  I  therefore 
cannot  think  that  a  man  is  not  to  be  protected  by  a  resi- 
dence on  one  living  from  residmg  on  another,  though 
there  be  no  house  on  the  former. 

The  rest  of  the  court  were  unanimously  of  opinion 
v^Ith  the  Chief  Justice,  and  the  rule  was  accordingly 

Discharged  (a). 


J815. 


.  Wy»h 

V. 

Smyth  IBS. 


(a)  See  Wrhght  t.  Fianank^  sapr^»  368. 
P  P  2 
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Monda^ayS.  FLETCHER  tF.  WELLS. 

A  rooiion  lo  set    ]y|^  Seijt.  Jifciirt  shewed  cause  agjunst  a  rule,  obtained 

Slide  proceedings  •*  °  ... 

for  irreKuhrity      by  Mr.  Serjt.  Bfst^  to  set  aside  the  proceedings  in  this 

i^Si  M  Ihf  *    «*"*^  ^^^  irregularity  in  the  process,  the  year  in  the  no- 

plaiDtifF,  by  tak-  tice,  at  the  foot  of  the  process,  being  in  figures.     Inde- 

ihc  causT,  'ihewB  pendently  of  the  question  of  bw  as  to  the  irregularity  (a), 

that  he  means  to  he  contended  that  tl\e  defendant  was  too  late  in  his  appli- 

fore,  when  a  de-  cation.^— It  appeared  that  the  writ  had  been  sued  out  oo 

fendant  hai  the  ISIh  of  DecenAer  last,  returnable  the  first  return  of 
been  served 

with  notice  of  Hilary  term;  that  on  the  13th  of  AprU^  the  defendant 
dedatauon,  and,  ^^^  ^^^  ^j^j^  ^  ^^^^^  ^f  declaration,  which  was  filed 
interlocutory  ^  ^  .  '  ^ 

judgment  having  accordingly  i  that  interlocutory  judgment  was  signed  on 

Sh  noS'of  *^«  1*^  of  April,  and  that  on  the  99th  of  ^^rtf.  the  de- 
executing  a  writ  fendant  was  served  with  a  notice  of  executing  a  writ  of 
too  "ate*  to' take*  inquiry.  The  present  motion  was  made  on  the  5th  of 
advantage  of  a      Jtfay. 

ee3,.  Mr.  Seijt.  Beit,  being  called  upon  to  support  his  ruk, 

contended  that  this  application  might  be  oiade  at  any 
time,  before  the  defendant  had  taken  a  new  step  in  the 
cause  ;  and  cited  Dandr.  Barnes  (h),  where  an  applicatioD 
of  the  same  kind  as  the  present  was  made  on  the  26th  of 
November,  the  last  day  of  Michaelmas  term,  the  writ  ha? - 
ing  been  sued  out  on  the  29th  of  June,  returnable  on  the 
Zii  pi  November,  and  the  court  held  that  the  applicatioc 
was  in  time. 

{ibrd  Chief  Justice  Gibbs.— After  the  defendant  wis 


(a)  The  court,  on  a  former  occasion  in  this  term,  had  expieoeti 
their  intention  to  coofer  with  the  judges  of  the  SRn£g  Bemck^  on 
the  question  of  this  irregularity,  which  in  Rogan  v.  Lee,  oaff  27?, 
they  had  decided  was  fatal,  on  the  authority  of  a  case  in  that  court « 
and  accordingly  several  cases,  in  which  this  application  had  beev 
made,  stood  over.  In  the  following  term,  the  Chief  Justice  drti- 
vered  the  opinion  of  the  court,  that  it  was  not  necessary  to  set  out 
the  year  at  fiill  length.    Fid.  poster,  p.  677. 

({)  Ante,  403. 
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served  with  this  defective  process,  he  was  not  bound  to  1815. 

take  notice  of  it.  till  he  lefarnt  that  the  pkuatiff  meant  to       „  ^^""^ 
act  upon  It ;  for  till  then,  he  had  a  right  to  conclude  that  v. 

the  plaintiff  had  discovered  his  error,  and  did  not  mean  '  ^  "-'''' 
to  pursue  it.  But  when  he  found,  by  receiving  a  notice 
of  declaration,  that  the  plaintiff  did  mean  to  proceed,  he 
should  have  made  his  application  immediately  i  whereas 
he  waited  till  he  had  received  notice  of  executing  the  writ 
of  inquiry.  The  rule  in  the  King's  Bench  is,  to  refuse 
these  motions,  even  though  no  new  step  has  been  taken* 
unless  the  defendant  make  his  application  within  reason- 
able time ;  this  courts  however,  will  not  bind  the  defend- 
ant to  any  particular  time,  nor  refuse  the  application,  un- 
less the  party  who  has  served  the  defective  process  take 
some  etep,  by  which  he  shews  that  he  means  to  proceed 
upon  it  I  in  which  case,  they  expect  the  application  to  be 
made  immediately  (a).-r-In  DanJ  v.  Barnes,  no  new  step 
had  been  taken  by  the  plaintiff. — Per  Curiam, 

Rule  discharged 
.with  costs. 


(a)  So  in  DMPnci'v.  Wiiherington,  8  Trail.  S43. 
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'-KORCE  ELLIS,  plai»riflFi  and  benjamin  Johnson  and       ^J""^*^' 
wife,  deforciants. 

^Ir;  Serjt.  Best  moved  that  the  writ  of  covenant  upon  Fine  allowed  to 
this  fine  might  be  allowed  to  pass  through  the  proper  Uie'iopy^onSc 
offices,  upon  the  copy  of  the  Chief  Justice's  copy  of  the  praecipe  and  con- 
.  ^  V    ,         -  .     ,    t  r  1.     .       1.         cord  left  with  the 

praecipe  ilnd  concord,  the  (x*iginai  thereof  having  been  judge  j— the  ori- 

lost;  and  that  the  chirographcr  might  be  directed  to  riiake  gj^lhavingbcex^ 
out  or  ingross  the  indentures  of  the  fine. — ^The  affidavit 
was  by  the  •cognisee  €>t  the  fine,  and  stated  that  he  knew 
the  cognizors  named  therein^ — that  the  fine  was  acknow^ 
ledged  by  them  before  the  Lord  Chief  Justice  on  the 
29th  of  June  last ; — that  the  writ  of  covenant  relating  to 
the  said  fine  was  compounded  in  y4ily  last,  and  th^  fine  ' 
and  fees  paid  thereon^  and  was  afterwards  passed  at  the 
return  office  j  but  that  the  pnecipe  and  concord  were  lost 
or  mislaid ;—*that  the  deforciants  were  both  living; — 
that  the  premised  contained  in  the  fine  were  the  estate  of 
the  deforciant  Benjamin  Jabmon^  and  that  the  reason  of 
levying  the  fine  was  to  bar  his  wife's  dower  ;-^and  that 
the  parchment  writing  annexed  to  the  affidavit  was  a  true 
xopy  of  the  copy  of  the  praecipe  and  concord  acknow- 
ledged, and  in  the  custody  of  his  lordship's  clerk; 

The  court,  after  observing  that  this  application  proved 
the  importance  of  the  practice,  that  the  copy  of  the  pro- 
ceedings left  with  the  judge  should  be  signed  by  the 
parties )-— since  that  gave  a  farther  security  to  the  court,-^ 

Complied  with  this  application. 
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Satordaf»  FONSiCK  V.  MACNA Y,  esq.  and  another. 

May  «7. 

In  an  action         This  was  an  action  against  the  late  sheriff  of  JldufdleseSf 
^  for  not  ar-       for  not  arresting  a  person  against  whom  the  plaintiff  had 

tfsting,  it  is        sued  out  a  writ  on  the  18th  of  Ju/vj  1814,  for  the  ram  of 
not  tumcient  r  «^.  »    ,  j-  , 

evidence  to  con-    X  IT,  returnable  the  first  return  of  Mtcbaetmas  term  fol- 

wUhhfsoffiS.    ^ovniig.    The  cause  was  tried  before  Lord  Chief  Justice 

that  the  of&eer's    GiUs  at  Guildhall^  at  the  sittings  after  last  Easter  term, 

IhTwrltT^nd  """  "^^^  an  objection  was  taken  by  Mr.  Serjt.  Best,  that  there 

that  the  writ        ^ff^  not  sufficient  evidence  to  connect  the  defendants  with 

turned  non  tit      ^'Ac  officer. — ^It  appeared  that  the  defendants  went  cfoi  of 

^?*^J??  »T**     office  at  Michaelmas.  1 8 1 4  j  and  that  the  writ  was  returned 

shenv  having 
ane  out  of  office  fion  est  inventus  <m  the  6th  oi  November: — ^It  was  coo- 
re  the  return.  tended,/ri/,  that  the  allegation,  that  the  defendants  were 
sheriff  till  the  return  of  the  writ,  was  negatived:  The  CUrf 
Justice,  however,  considered  that  this^wasimmaterial>  pro- 
vided they  were  in  office  at  the  time  of  the  neglect. — ^It 
was  then  objected  that  the  hame  of  the  officer,  Oom, 
upon  the  writ,  was  no  evidence  against  the  defendants ; 
and  so  his  lordship  was  of  opinion,  especially  as  they  were 
out  of  office  at  the  time  of  the  return^ — ^Next  it  was  ob- 
jected that  the  return,  having  been  made  when  the  de- 
fendants were  out  of  office,  was  no  proof  that  they  bad 
ever  issued  a  warrant  to  Owen,  and  did  not  fix  on  them 
any  privity  with  him:— The  Chief  Justice  concurred  in 
that  objection  also ;  but  considered  that,  if  the  plaintiff 
could  shew  by  any  other  means  that  the  defendants  were 
parties-  to  the  return,  that  would  remove  the  objection.  It 
was  then  attempted  to  give  parol  evidence  of  the  wamnty 
on  the  ground  that  Owen  had  gone  to  reside  at  Pwts-- 
m0utb\  his  lordship,  however,  thought  that  such  evi- 
dence could  not  be  received,  and  the  plaintiff  was  \ 
suited. 
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Mr.  Serjt.  Vaughan  now  moved  that  this  nonsuit  should 
be  set  aside,  and  a  new  trial  granted.  He  contended  that 
the  name  of  Owen  having  been  inserted,  it  was  to  be  as- 
sumed that  the  defendants  had  adopted  it;  even  though  it 
had  been  introdaced,  and  the  writ  returned,  in  their  ab» 
sence  from  office. 

Lord  Chief  Justice  Gibbs. — The  demand  in  this  action 
being  so  small,  the  court  would  not  grant  a  new  trial, 
unless  the  plainti£F  were  strictly  entitled  of  right  to  de- 
mand it.  That  is  the  general  rule ;  but  I  do  not  think  ^hat 
in  this  case,  any  thing  was  left  untouched  by  my  brother 
Fsugban  at  the  trial.  I  am  clearly  of  opinion  that  the 
netum  of  mn  est  inventut  is  no  evidence  that  any  warrant 
had  been  issued  by  the  defendants  to  Owen:  nor  that 
his  name  was  indorsed  on  the  writ  by  them.  The  regular 
way  to  connect  the  sheriflp  with  his  officer  is  by  the  pro* 
doction  of  the  warrant;  and  though  they  may  be  con- 
nected by  other  evidence,  such  evidence  must  be  very 
clear.  My  brother  Faugban  contends  that  this  connec- 
tion is  established  by  the  return  of  Owen  himself  of  what 
he  did  under  the  writ,  which,  being  received  by  the 
sheriff,  is  an  acknowledgment  by  him  of  what  has  been 
done.  I  agree  that,  if  it  had  been  proved,  that  the  de- 
fendants, «x  sheriff ^  had  received  the  return,  it  would  have 
been  sufficient  to  shew  that  Owen  was  their  officer:-— 
But  there  was  no  such  proof;  for  the  defendants  went 
out  of  office  in  Siptembir^  and  the  return  was  not  till  the 
6th  of  Nwetnier^  which  was  therefore  no  recognition  by 
the  defendants. 

The  rest  of  the  court  concurred. 

Rule  refused. 


1815. 


FONSICK 
V. 

Magnay. 
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Ty^«X'  TASKER  and  others,  v.  scott. 

May  30.  ' 

A.,  ihecapiam    XfiiS'was  an  action  on  the  money  counts,  and,  as  ap- 

of  a  ship,  having  ,  ^  .     .    * 

incurred  ex-         peared  by  the  particular  of  the  plaintiff  s  demand,  was 

wunt!  drailT"  brought  to  recover  the  sum  of  ^241  :  15s.  Sd^  «  for  the 

bill  on  his  owner  «  costs  and  charges  of  effecting  an  insurance  cm  interest 

a  roe^randum,   '  by  the  ship  Ocean^  in  August  last,  at  the  instance  and  re- 

•  that  if  it  should  «  ^^est  of  the  defendant.'    The  defendant  was  captain  of 

•  not  be  honour-       ^       .  ,  ^  ' 

>  ed,  the  holder    the  ship,  which  had  been  employed  in  the  Americmn  trade, 

•  thc"*^  ount*  *"^  having  incurred  certain  expences  on  her  account  in 
'  and  place  the  Canada^  drew  a  bill  for  the  amount  on  his  owner,  iAr* 
^^oTe^TpW  BmfieU,  in  LonJon,  dated  Quebec,  the  10th  of  Jum, 
'  ^.*s  account'  1814;  payable  to  Mr.  7.  Goudie.  with  this  memorandum 
The  bill  is  in-  ^  /  r-  c  ir  t.  u  •  j  i  i.  a 
dorsed  toB.,  and  at  the  foot  of  it: — *  If  the  above  is  not  duly  honoored, 

by  him  presented  i  ^^  holder  will  insure  the  amount,  and  place  the  pre- 
fer acceptance,  '  ^  r- 
but dishonoured;  ^  mium,  &c.  to  the  ship's  and  my  account.     J^^n^s  SettiJ 

frcls^n  t^^'    This  biU  was  indorsed  and  transmitted  by  G^udie  to  the 

ance,  the  interest  plaintiffs  in  this  country,  and  by  them  presented  for  ac- 

y^^^on  the  hill ^  ceptance,  but  dishonoured;  and  accordingly,  the  plain- 

In  an  action  by  rfflps  effected  the  insurance  on  the  I2th  of  August,  1814, 
B'  against  A^Xox  i         ini     -  *     •       . 

the  (;reinium  and  for  the  space  of  three  months.— ihe  mterest  was  declared 

expences;-- //«/rf,  to  be  *  on  a  biH  of  exchange  drawn  by  %  ScUt  on  M. 
1st  I  tnat  o*  was  ^  ^^ 

justified  in  eficct-  '  Btmsfidd,  Lcmiard-Streetf  in  favour  of  Jobn  GeuSe,  far 

Inl! «  (vIJTm.   *  wl«e  received  for  the  use  of  the  ship.'— The  ship  was 

ance  as  lor  time»  *  *^ 

instead  of  on  the  lost  on  the  22nd  of  November,  18 14. — ^The  cause  was  tried 
2n^*^thaf ,*uiie-  ^  ^^^  sittings  after  last  Easter  term,  at  GuiUhaU,  before 
thcr  the  insur-  Lord  C.  J.  Gibbs^  when  the  Solicitor  General,  on  the  part 
ance  were  void,        riirt  i  «••  /•  « 

oriiot,  asbe-        of  the  defendant,  made  two  objections;  ^if/,  that  this 

tweenthcinsured  ^^s  an  illegal  insurance,  and  not  available  against  the 

and  the  under-  ,     ■*  ^  \  ^  ^    ° 

writers,  B.  was    underwriters ;  being  an  iusurance  without  interest,  and 

tuSdtrrecover    Prohibited  by  stat.   19  Geo.  2.  c.    37;— and  therefore, 
the  expences  in-   that  the  premium  could  not  be  recovered  back.    The 
y    im.     Chief  Justice,  however,  thought  otherwise;   his  lord- 
ship observed,  that  there  were  m^nv  r^sei  where  die  po- 


Scott. 
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llcy  would  be  void,  and  yet  the  premiums  might  be  re«  1815. 

covered  back  i  and  thatj  if  the  insurance  were  really  ef-  t^*^^ 
fected  by  order  of  the  person  having  an  interest  in  the  ^  v, 
subject  of  it,  there  was  no  doubt  but  the  expences  incur- 
red might  be  recovered. — Secondly^  it  was  objected,  that  the 
insurance  should  have  been  on  the  ship,  and  not  on  the 
bill  \  and  on  the  voyage,  instead  of  for  three  months  ; 
because  the  owners  would  have  bad  no  benefit  from  the 
insurance,  in  the  form  in  which  it  was  effected  :«-To 
which  his  lordship  answered,  that  it  was  not  intended 
to  be  for  the  benefit  of  the  owners,  but  t>f  the  person  ad- 
vancing the  money;  that  the  insurance  was  for  time,  and  in 
liis  lordship's  opinion,  judiciously  so  \  because,  by  confin* 
ing  it  to  that  extent,  the  plaintifis  lessened  the  burth^i 
of  the  premium. — ^The  jury  found  a  verdict  for  the  plain- 
tifis. 

The  Solicitor-General  now  moved  that  this  verdict 
should  be  set  aside,  and  a  new  trial  granted,  on  the  points 
above  stated.  As  to  the  Jlrsfj  he  contended  that  this 
was  clearly  a  wager  policy,  within  the  principle  of  Kulfft 
V.  Figne(a\  and  that  where  the  contract  under  which  a 
person  lays  out  money  is  illegal  ivitbin  his  hnowledge^ 
whether  by  statute  or  otherwise,  he  cannot  recover  the 
expences  incurred  in  carrying  it  into  execution.  As  to 
the  second  point,  he  insisted  that,  though  the  holder  of 
the  bill  was  left  to  his  discretion  as  to  the  extent  of  the 
insurance,  still  it  was  his  duty  to  effect  it  foe  the  voyage, 
so  that  the  owners  might  have  had  thefiiU  benefit  of  that 
insurance,  supposing  it  to  be  available  at  all,  when  the 
ship  was  lost.  ' 

Lord  Chief  Justice  GiBBd. — ^I  cannot  say  that,  on  fur* 
ther  consideration,  I  think  there  is  any  weight  in  either 
of  these  objections.    As  to  the  insurance  being  for  time, 

•  .  ■  ■  I'        II  < 

(o)  1  T.  R.  304. 
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and  not  on  the  whole  voyage,  there  was  no  partkular  b- 
surance  prescribed,  but  it  was  left;  to  the  discretion  of  the 
holders  of  the  bill,  and  if  they  have  exercised  that  discre- 
tion honestly,  I  see  nothing  to  control  it.  With  respect 
to  the  illegality  of  the  insurance,  as  to  which  I  desire 
that  my  opinion  may  be  considered  as  confined  to  diis 
particular  case,  the  insured  had  this  interest  in  thearrml 
of  the  ship,  that  by  such  arrival^  his  debtors  would 
have  more  ample  means  of  paying  the  amount  of  the  biD. 
It  was  on  the  authority  given  by  the  bill,  and  by  the  fi- 
recti  on  of  the  captain,  that  the  insurance  was  effected; 
and  the  plaintiffs  having  previously  advanced  this  monej 
for  the  use  of  the  captain,  I  think  they  are  entitled  to  re- 
cover it  back.  In  many  cases,  this  would  be  an  available 
security,  indeed  in  all  cases  but  that  of  British  vessels,  anl 
I  see  no  necessity  for  inquiring  whether  this  were  a  Bri- 
tish  ship  or  not. 
Tlxe  rest  of  the  court  concurred. 

Rule  refusei 


Wednesday, 
May  31. 

Two  Brilisk 
•ubjecti,  A.  anfl 
B;  being  detain- 
ed prisoners  in 
France,  A.  drawl 
bilh  payable  to 
B.  dn  another 
British  subject 
resident  in  £i?g- 
landf  which  B. 
indorses  to  C,  an 
alien  enemy  :— 
Held,  thaty  on 
the  return  of 
peace,  C  is  en- 
titled to  recover 
ine  amount  of 
the  bills  from  the 
acceptor. 


INTOIMB  V.  MORSMEAD. 


This  action  was  brought  to  recover  the  amount  of  h^ 
bills  of  exchange,  which  had  been  drawn,  accepted,  id^ 
indorsed,  under  the  following  circumstances.--Sxr  J!ib 
Mwsbeadf  the  father  of  the  defendant,  being  detained  ts 
a  priioner  in  France  at  the  recommencement  of  hostiiitie 
after  the  peace  of  Atment^  was  sent  with  many  others  to 
Veriun^  where  he  resided  a  considetabte  tiikie ;  and  dicv 
the  bills  in  question,  being  ;ill  of  the  same  date,  ISth  of 
Stftdrnkr  1806,  and  payaUe  at  twelve  months  after  date, 
Ml  hia  SOB  in  En^and\  four  of  which  were  payable  toa 
Colonel  TyndaU^  and  one  to  a  Mr.  Mstvnckj  whowereabo 


IM  THE  riFTT-VlFfH  TBAR  OF  OBO.  III. 

Jitiffus  at  Verdun ;  the  bills  were  all  transmitted  to  Landgftf 
and  accepted  by  the  defendant,  and  shortly  after  indorsed 
to  the  plaintiff.  The  action  was  commenced  after  the  late 
peace  w^s  concluded  with  France.  The  cause  was  tried  at 
Westminster^  at  the  sittings  after  last  Easter  term,  before 
Lord  Chief  Justice  GiUs,  when  it  appeared  that  the  bill 
which  was  drawn  in  favour  of  Bstmek  had  be^  given  to 
secure  a  gaming  debt ;  and  the  Chief  Justice  heldthaty 
though  It  was  drawn  in  France^  yet  as  it  was  payable  in 
this  country,  it  was  illegal  within  stat.  9  -^nn^  r.  14.  (a). 
His  lordship,  however,  observed,  that  there  was  no  evi- 
dence of  illegality  to  affect  the  four  bills  which  were 
drawn  payable  to  TyndaU,  and  the  plaintiff  accordingly 
had  a  verdict  for  the  amount  of  them. 

Mr.  Serjt*  Vaugban  had  moved  yesterday  ft>r  a  rule  to 
shew  cause,  why  this  verdict  should  not  be  set  aside> 
and  a  new  trial  granted,  on  the  ground  that  the  plaintiff 
was  an  alien  enemy  at  the  time  when  the  transactions  took 
place ;  and  that,  as  such,  he  was  incapable  of  entering  into 
any  contract  with  a  subject  of  this  country,  without  a  lip- 
cence  from  the  crown.  [Lord  C.  J.  GMs. — You  must 
contend,  either  that  the  bills  were  void  in  their  original 
creation,  as  between  the  drawer  and  acceptor,  or  else  that 
it  was  illegal  to  indorse  them  to  an  alien  enemy.]  He 
contended,  that  it  was  illegal  to  indorse  them  by  stat. 
S4  Geo.  S,  c.  9.(k).     It  being  suggested  that  this  statute 
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(fl)  Vtd.  ante,  497-  (a). 

\h]  The  4th  section  of  that  act,  which  was  passed  for  the  purpose 
of  prcH^nting  the  property  of  British  subjectiy  resident  in  jprance, 
being  applied  to  the  use  of  that  government,  and  for  preserving  it 
for  the  owners  thereof,  enocts  '  That  if  any  person  residing  in 

*  Great  Britain  shall,  during  the  war,  knowingly  accept,  or  in- 
'  dorse,  or  undertake  for  the  payment  of  any  bill  of  exchange,  5rc., 
«  drawn,  indorsed,  or  negociated  by,  or  on  accoant,  or  for  theuse, 
'  or  0n  the  credi  t  of  the  persons  exercising  the  government^f  F^nec^ 
«  or  of  any  persoii,  who  on  or  since  the  1st  ox  January^  179*»  ^". 

•  or  at  the  time  of  the  act  done  shall  be,  residing  in  anyx}f  the 
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enemy  would  be  void^  because  it  would  be  inpolkk 
to  indenmify  the  enemy  against  the  risk  inconed  ia 
their  commercial  adventures*  The  seand  prindpie  is, 
that  however  valid  a  contract,  as  originally  entered  into^ 
may  be,  yet  if  in  the  progress  of  events,  the  person  vitk 
whom  a  subject  of  this  country  contracts  become  an  aSen 
enemy,  he  cannot  sue  on  that  contract.  The  aovs 
might  sue  during  the  War,  as  for  a  debt  due  to  anaiioi 
enemy ;  but  the  latter  cannot  recover  until  peace  is  e^ 
blished.  The  only  question,  then,  is,  whether  tkp 
sent  case  range  itself  within  either  of  these  priiicipb. 
The  second  of  them  may  be  laid  out  of  the  questioDf  Ix* 
cause  the  plaintiff  was  not  an  alien  enemy  at  tk  tke 
when  the  action  was  brovght.  Lastly,  then,  did  tbe 
plaintiff  derive  a  valid  tide  to  these  bills?  Theputio 
could  not  have  existed  without  these  means  ofnisat 
money  i  and  if  this  doctrine  were  to  be  carried toAea- 
tent  which  is  contended  for,  many  of  our  coDDtryna 
must  have  perished  in  Frsncf.  Without,  therefore,  liy* 
ing  down  any  general  rules  on  this  subject,  I  think  tint 
these  biUs,  having  been  drawn  for  a  legal  purpose,  vert 
Talid. 

Mr.  Justice  Chambre  («). — ^I  am  of  the  $ameopisio> 
It  would  be  mgnstrous  to  carry  this  doctrine  to  the  extent 
which  is  ccmtended  for.  In  the  cases  which  have  been 
cited,  there  was  the  policy  of  the  state,  which  induced  the 
necessity  of  preventing  an  intercourse  with  an  enemj^ 
country  $  but  there  was  no  such  necessity  in  the  present 
case. 

Mr.  Justice  Dallas. — ^This  was  not  a  contract  betteeo 
a  subject  of  this  country  and  an  alien  enemj,-  nor  «3S^^ 
one  to  which  the  reason  of  the  rule  applies.  Thcgroo»^ 
of  that  rule  is,  that  no  communication  shall  be  kept  v? 

(a)  Mr.  Justict  Heaih  was  abtcDi  from  indttMnuoOf  ^ 
prevented  him  from  atteoding  the  court,  till  JFmesdag,  ^'f^ 
of  June, 
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with  a  country  in  z  $tat«  of  war,  without  a  liceosQ  firooi  laif  • 


AaiTQUIB 


the  crown  for  that  purpose  i  now  this  cannot  be  consider- 
ed as  such  a  communication^  for  both  the  parties  w^e;  re-       '*'''  «T 
siding  m  France  I  th»  general  rule,'  thereforei  doe$  not     MotwiAn, 
apply. 

Euk  refused. 


TftBMAiN,  and  anofher,  v.  faith«  ^May^J' 

Mr.  Seijt.  FtfKjiim^  in  last  tend,  moved  that  k  might  Where  a  witnen 

be  referred  to  the  prothonotarj^  to  review  hit  taaMion  abroadX«d5fi# 

of  the  (daintiflF's  costs,  so  far  as  related,  to  the  sum  of  for  the  purpoM 

jElSOf  allowed   for  the  expences  of  a  witness^  who  for  no  others  it 

had  been  brought  from  abroad.    By  refcrrinir  to  the  'f  ^^  the  discre. 
i.—        .         «  -  .      .«,  ..        .  tion  of  the  pro- 

case  of  Trfffuun  v.  Samtt,  antg  463,  it  will  b^  recollected .  thonouuy  to  al- 

that  the  proceedings  in  this  action  were  stayed,  pending  ^^  ^^^(^ 

that  of  Trnnain  v.  BarrHt ;  and  that  the  plaintifi  having  briogins  him 

recovered  in  that  action,  by  means  of  a  witness  who  was  fnf  him  back, 

brought  over  for  the  suf^rt  of  the  present  suit,  the  thoushhethoold 

court  considered  that  they  were  only  entitled  to  the  costs  for,  and  have  ar- 

of  his  detmtion  in  thb  country  for  a  reasonable  time,  and  "^•^»  *^^®'*  *• 
r      1-  cL'     '      I.'  r       J-      Li     u    1-    commencement 

not  for  thoae  of  brmginghim  over,  or  of  sendmg  him  back,  of  the  action. 

The  platntifis  afterwards  proceeded  to  tax  their  costs  In 
the  present  action,  when  the  prothonotary  considered 
that,  as  the  witness  had  been  smi  far^  expressly  for  the 
purpose  of  giving  evidence  in  this  action,  the  {^aintifls 
were  entitled  to  the  reasonable  expences  of  bringing  him 
over  and  sending  him  back,  though  he  arrived  here  befofe 
the  action  was  comm^Ked  %  and  accordingly  allowed  the 
sum  of  <£l50  iot  tbt  same.-^Mr.  Serjt.  Faugban  contend- 
ed that  no  costs  ought  to  be  allowed  in  any  case,  where 
the  witness  was  brought  over  prospectively,  before  the  ac- 
tion was  commenced  \  and  he  relied  on  SMmtnel  v.  Lou^ 
VOL.  I.  Q  Q 
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1815.         ^^  (^)»  which,  he  said^  was  decided  on  the  grannd,  tkn 
the  c<mit  of  Kin^s  Bench  had  adopted  the  rule  strictly. 
Lord  Chief  Justice  Gibbs.— If  there  be  a  strict  and 

Faith.        ^jgid  role,  that  a  phintiff  shaU  never  be  aHowed  the  ex- 
pence  of  bringing  over  a  witness  before  action  broaght, 
nor,  consequently,  those  of  sending  him  back,  the  pro- 
thonotary  ought  to  review  his  taxation  in  the  present 
case,  because  the  witness  arrived  before  the  action  ms 
commenced.    The  decision  in  Sehimnul  v.  IiMusii  vs 
founded  on  the  supposition,  that  the  Kinf^iBmAH 
laid  down  the  rule  as  fixed  and  invariable ;  though  the 
circumstances  of  that  case  would  have  justified  the  ded- 
sion,  even  if  it  had  been  discretionary.    I  cannot,  how- 
ever, think  that  there  is  any  such  rigid  rule  in  the  fnf  / 
Bemhs  and  the  master  of  that  court  has  stated  that,  uotkr 
cvcumstances  like  the  present,  he  should  allow  the  m- 
sonable  expences  of  the  passage  hither  and  back(t).  It 
then  the  rule  be  not  invariable,  the  question  is,  whether 
it  should  be  applied  to  the  present  case.    I  think  there 
should  be  a  rule  to  shew  cause,  because  the  cse  of 
ScUmmd  v.  Lousada  stands  reported,  and  contains  a  prio- 
dple  which  runs  counter  to  the  decision  which  we  art  a: 
present  inclined  to  come  to  \  and  therefore,  that  further 
inquiry  should  be  made  into  the  practice  of  the  Kui^ 
Bmti. 

On  this  day  his  lordship  said : — We  have  cotaaaaiad 
mth  the  King^i  Bench  on  the  subject,  and  it  appears  thzt 
the  report  made  to  this  court  in  the  case  of  ScUmmd^ 
Lmtsada  was  not  quite  correctly  conceived.  It  was  sap- 
posed  there,  that  if  the  witness  were  sent  for  befare  the 
commencement  of  the  action,  that  was  a  decided  revon 
"for  not  allowing  the  cosu  of  bringing  him  over.  '^^ 


(a)  4  Taun.  6&6.*m        (&)  Ante,  465. 
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however,  is  not  exactly  the  rule.    It  is  to  be  in  the  dis-  1B\5. 


Trbmaiv 


cretion  of  the  officer,  whether  the  witness  were  bond  fide 
sent  for».for  the  purpose  of  the  present  cause,  and  not  ^'^"9, 
for  any  other  purpose^  or  for  any  other  action ;  and  then.  Faith. 
though  he  should  have  been  sent  for,  and  have  arrived, 
a  little  before  the  writ  was  sued  out,  the  plaintiff*  would 
still  be  allowed  the  costs  of  his  passage  hither  and  back. 
Thb  is  the  principle  on  which  the  Kin^s  Bmeb  has  uni- 
formly acted,  and  in  the  present  case^  the  prothonotary 
has  acted  on  the  same  principle.  It  is  very  desirable 
that  the  practice  of  the  two  courts  should  coincide,  and 
as  the  principle  on  which  the  Kin^^s  Bench  has  acted  is 
very  satisfactory,  we  shall  adopt  it.— P^  Curiam^ 

Rule  discharged. 


JOHNSON  V.  LEIGH,  esq.  and  another.  Thursday, 

June  1. 

l^His  was  an  action  of  trespass  for  breaking  and  entering  In  a  ^lea  of  jus. 

the  plaintiff's  dwelling-house,  and  making  a  noise  and  ,h^a^to  an  act 

disturbance  therein  for  the  space  of  four  hours,  and' 'j^  ^![  hmking 

breaking  open  and  damaging  the   locks,   doors,  and  hooM,  and  break- 

liinges;  to  which  the  defendants  pleaded  a  justification;  ing  open  the  in- 

as  sheriff  of  Middlesex^  under  a  writ  of  alias  testatum  ca-  not  lufllicient  to 

fias  agaunst  one  Thetnas  Johnson;  by  virtue  of  which,  the  S^^Se?^  '"l 

defendants,  as  such  sheriff,  peaceably  entered  into  the  ptai  against  one 

said  messuage,  the  outer  door  being  open,  and  there  door  being  open^} 

being  reasonable  and  sufficient  eround  to  suspect  that  ^^^  ^hat  the 
°  or  rooms  in  the 

liouse  being  fastened,  and  having  reasonable  suspicion  that  A,  B»  was  thensin,  the  de-* 
Tenclant  broke  open  the  same  i— without  averring  that  A*  B.  was  act«ally  in  the  house, 
or  thai  there  was  any  previous  demand  of  admittance ;— the  sherifl*  being  ju:>tified,  or 
not,  in  entering  the  house  of  a  tlrangcr,  by  the  event. 

Q  Q  2 
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the  said  T.  Johnson  then  was  thereixii  in  order  io  arre< 
him ;  and  did  necessarily  make  a  little  rioisci  &c.,  and 
continued  therein  for  the  time  mentioned  in  the  de* 
claration ;  and  that  the  entrance  of  four  ^[ooms  m  the 
said  house^  being  fastened  hj  the  said  doorS)  &Cf  and 
there  being  reasonable  ground  to  suspect  that  the  said  T. 
Johnson  ^as  in  the  said  rooms^  or  one  of  them, thede* 
fendants  necessarily  broke  and  entered  the  same^To 
this  plea  the  plaintiff  demurred,  assigning  for  caoses  tluCf 
though  the  defendants  hiid  professed  and  attempted  ^ 
jtistify  the  breaking  open  and  damaging  the  door^  ^ 
yet  that  they  had  not  shewn  any  sufficient  jmdfiatioa 
for  the  same;-^and  also,  that  they  had  not  shewn  ioA 
they  demanded  or  required  of  any  person  in  the  »Mi 
hoiuse  to  open  the  doors  of  the  said  roomsy  or  diatthef 
demanded  the  key  thereof  j~or  that  no  person  was  in 
the  house,  of  whom  to  demand  the  same. — The  deCend* 
ants  joined  in  demurrer,  and 

Mr.  3erjtk  Pett  ¥ras  now  to  have  argued  in  support  o( 
It,  but  th^  court  called  oh 

Mr.  Seijt.  Bhsset  in  support  of  the  plea.  He  said  then 
was  a  distinction  between  outer  and  inner  doors  i  ani 
cited  Hoskhison  ▼.  Birch  (a)^  where  it  was  held  that  the 
flkeriff,  having  entered  the  outer  door  of  the  hoosei 
l^bich  was  opeUf  was  justified  in  breaking  open  the  inoff 
doors,  without  any  previous  demand^  to  seardi  for  goo^ 
which  were  in  the  house.  In  5  Colt  93,  5th  raobAni  * 
distinction  was  taken  between  the  house  of  the  persoo 
against  whom,  or  against  whose  goods,  the  executioato 
issued,  and  the  house  of  a  stranger ; — there  being  nasf 
cases  where  the  sheriff  may  break  open  the  boose  of  the 
'\  latter,  but  not  that  of  the  former  (b).    He  also  cited  ^ 


(a)  4  rauff.  619.--*— (2))  But  that  is  after  denial  00  r^ 
iaad«;  and  it  is  lidded,  at  the  cud  of  that  resoiiitiooi  that  befiw 


IN  THB  piFTY-nrrti  tsar  op  obo.  hi,  sqj 

ft^i  V.  Burton  {a\  where  LordAlvanley  inddentally  stated  lBi5» 

his  opinion  to  he,  that  a  sheriff's  officer  might  justify  en-  ^■''^^^ 

tering  the  house  of  a  person  against  whom  he  had  civil  |^. 

process,  in  order  to  ascertain  whether  he  were  there  or  Lkiov- 
liot.  [Lord  C.  J.  GflM/.-— That  was  only  a  loose  ob- 
servation of  Jjord  jtivattU/s.— In  HutMson  v.  Bircbf 
the  goods  were  actually  in  the  house  $  here,  there  was  no 
averment  that  Jobnsoft^  (against  whom  the  capias  had 
issued),  was  in  the  house ;  only  that  thpre  was  reasonable 
suspicion! — th<e  cases,  therefore,  are  not  similar.  I  have 
always  taken  the  distinction  to  be  that,  in  entering  the 
house  of  a  ttranger^  the  sheriff  is  justified,  or  npt,  by  the 
.«vent(3).]  The  court  then  proposed  to  Mr.  Seijt.  Bhs^ 
Sit  to  amend ;  observing  that  he  must  not  proceed  in  his 
argument,  and  then,  if  he  did  not  succeed,  move  to 
amend: — ^Tbe  learned  serjeant,  accordingly,  decline4 
|>roceeding  in  his  argument,  and  had 

Leave  to  amend,  on  payment  of  costs.  / 


the  iherifTy  in  such  caie,  breaks  »lhe  house,  he  ought  to  demand 
the  g^ods  to  be  ddivcred  to  him  \  for  the  words  of  the  i tatate 
ilVeit,  1»  c.  17j)  are;— ''After  that  the  cattle  shall  be  solemnly 
•*  demanded  by  the  sherifisy  &c." 

(a)  3  0.  h  F.  993.^{h)  So  in  his  lordship's  judgment  m  C^i 
V.  Bin,  ant}  3^, 


K« 


BROWN  V.  CR9MP.  Thunday, 

June  1« 

Tflis  was  m  action  of  asnunpsk,  and  the  first  comit  of  A  deelaration 

the  dedaration  stated  that^  whereas  the  defendant,  on  t^thiu  th^^ 

the  84thof  JVmynJ^,  1808^  at  his  nedal  instance  and  fendant  Aadbe- 

come  tenant  to 
the  plaintiff  of  a  fann.  the  defendant  undertook  to  make  a  certain  quanti^  of  fallow^ 
and  to«peod  Gol.  worth  of  maaofe  every  yett  thereoD,  and  to  kefl|>  the  boildings  in 
repair :— He/i  bad  on  nnend  demuntr  i  those  obligptions  not  arising  oai  of  the  barQ 
fcUtion  of  landlord  aMlaaattt. 
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1815.  request,  bad  become  and  was  tenant  to  the  pUintiS' 


of  a  certain  fium  and  premises  \  in  connderation  there- 
9.  of,   the   defendant   then    and   there    undertook    and 

Crumf.  fiuthfully  promised  the  plaintiff  to  make  not  less  than 
30  acres  of  fidlow  on  the  said  £urm  yeariy,  daring 
the  said  tenancy,  and  to  spend  «£60  worth  of  manure 
every  year  upon  the  Sum,  and  to  keep  the  build- 
ings thereon  in  repair,  being  allowed  timber  in  the 
rough;  that  the  defendant  was  and  continued  tenant 
to  the  plaintiff  till  the  29thof  S^Mifcr,  1814 : — ^Yetthat 
he  did  not,  nor  would,  during  the  continuance  of  the  said 
tenancy,  make  30  acres  of  fallow  on  the  said  farm  in  each 
year,  nor  spend  «£60  worth  of  manure  every  year  iqxm 
the  said  farm,  nor  keep  the  buildings  in  repair,  though 
the  plaintiff  was  ready  and  willing  to  allow  him  timber  m 
the  rough  for  that  purpose. — To  this  count  the  defends 
ant  demurred  generally,  the  plaintiff  joined  in  demurrer, 
and  the  case  now  came  on  for  argument. 

Mr.  Serjt.  Best  observed,  that  the  ground  of  the  de- 
murrer was,  that  there  was  not  a  sufficient  consideration 
for  the  defendant's  undertaking,  as  stated  in  the  de- 
claration;— ^that  it  was  incumbent  on  the  plaintiff  to 
shew  that  the  defendant  became  tenant  to  her  on  the 
terms  specified  in  the  alleged  promise,  or  some  special 
custom  of  the  country  to  comply  with  such  terms  (tf). 
The  declaration  was  firamed  on  the  supposed  application 
of  Pvuilej  V.  Walkgr{i),  where  it  was  held  that  the  mere 
relation  of  landlord  and  tenant  was  a  sufficient  consi(kra- 
tion  for  the  tenant's  undertaking  to  cultivate  the  farm  in 
a  good  and  husband-like  manner,  according  to  the  cus- 
tom of  the  country ; — none  of  the  obligations,  however, 
alleged  in  the  present  case,  not  even  to  spend  manme,  / 


(fl)  Sec  Leigh  t.  Hewitt,  4  East,  164.— —(6)  6  T,  R.  J73. 
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a  fixed  valuta  arose  out  of  the  bare  relation  of  landlord 
and  tenant.  He  cited  Gibson  v.  WiUs[a\  where  this 
court  held  that  an  action  on  the  case  would  not  lie  for 
permissive  waste,  u  e.  the  pmission  to  repair  by  a  tenant 
at  will}  this  declaration  was  in  direct  opposition  to  that 
decision,  as  far  as  related  to  the  alleged  undertaking  to 
repair,  for  it  did  not  appear  that  the  defendant  here  was 
more  than  tenant  at  will.  The  case  would  have  been 
different  if  the  plaintiff  had  declared  upon  an  executory 
consideration,  as  in  consideration  that  the  ^iaintiS  nveuld 
become  tenant,  &c. 

Mr.  Seijt.  Copley^  contri,  mentioned  the  case  of  Stewart 
V.  fUlUnsii)^  where  an  objection  was  taken  to  the  usual 
mode  of  declaring  on  the  warranty  of  a  horse ; — that  the 
defendant  promised  that  the  horse  was  sound; — ^but  was 
overruled.  [Lord  C.  J.  Gibbs. — The  objection  there 
was,  that  all  promises  should  be  executory,  but  the  court, 
and  particularly  Mr.  J.  BuUer^  held  that  they  were  not 
necessarily  so.  The  doctrine  which  I  have  often  heard 
Mr.  J.  BuUer  lay  down  is,  that  every  tenant,  where  there 
is  no  particular  agreement  dispensing  with  that  engage- 
ment, is  bound  to  cultivate  his  farm  in  a  husband-like 
xnanner,  and  to  consume  the  produce  on  it;  this  is  an  en- 
gagement which  arises  out  of  the  letting,  and  which  the 
tenant  cannot  dispense  with,  unless  by  special  agreement ; 
but  it  does  not  follow  that  a  tenant  shall  be  bouncf  to 
have  a  certain  portion  of  land  every  year  in  a  certain 
tillage.]  Mr.  Seijt.  Copley^  after  this  intimation,  declined 
to  argue  the  question,  but  had 

Leave  to  amend,  on  payment  of  costs. 


1815. 


Browh 

r. 
Crump. 


(a)  I  New  Rep,  2gO. C^)  Doug.  18. 
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ThandBj,      ^oiK  V.  The  corporation  of  the  ROTAt    exchange 

J«n*  !•  JkSSDRAWCE. 

roiSauind  (Vom  ^^^^  ^"'^  ***  action  of  debt  upon  a  policy  of  insurance, 
Memel  to  Eng-  dated  the  19th  of  Septemier  1811,  for  <£l500,  upon  the 
ed  to  depart  on     ^^^P  Neptunus,  at  and  from  Memel  to  her.  port  of  dls- 

orlyeforethei5th  charge  in  England,  free  of  capture  and  seizure^  and  the 
of  Sepiember :  •  #-    .       *  ■ 

Having  taken  in    consequences  or  any  attempt  thereof,  in  the  port  and 

^^tiaf^^^^  roads  of  lading,  and  warranted  to  depart  on  or  before  the 

•hegotVider  15th  of  September,  at  a  premium  of  25  guineas /rr  «»tf., 
i^te^mio^'lJ  Jro-^^'^  different  returns  of  premium,     The   dedaratioiL 

cecding  on  her  averred  that  the  ship,  on  the  9th  of  September  1811,  and 

^^^[^S^emher,  before  the  l5th  of  September,  departed  for  and  towards 

^f  f^  *  prospect  England  upon  the  said  voyage  j  and  that  afterwards,  and 

weather;  but  was  while  she  was  proceeding  on  the  said  voyage,  she  was  lost 

obliged,  by  con.    ijy  perils  of  the  seas.    The  cause  was  trieil  before  Lord 

trary  winds,  to         ^  '^ 

come  to  an  an*      Chief  Justice    Gibbs,    at   the  sittings   after  last  HUarj 

mouth^f  the  term,  when  a  verdict  was  found  for  the  plaintiff^  subject 

harbour,  where  to  the  opinion  of  the  court  oh  a  case,  which  stated  the 

tillafter  the  15th.  subscription  to  the  policy,  the  interest  of  the  insured,  and 

"h^'if'h^'  that  the  ship,  in  August  1811,  took  in  a  cargo  at  the  port 

woald  have  been  o(  Memel j  with  intention  to  proceed  therewith  to  a  pon 

^JJI^J'^'J^^^  in  England',  that  on  the  3 1st  of  August,  her  loading  was 

to^«as7  by  such  a  completed ',  that  between  that  day  and  the  9th  of  Septem- 

unty  bciiiJg*to  *^  following,  she  was  cleared  out  at  the  custom-house  at 

depart^  which  Memel,  ready  to  proceed  on  her  voyage :  That  on  the 
could  only  mean    -.  -r  t,..  •  .<. 

from  the  port  of    "'^  opportunity  afterwards,  which  was  on  the  9th  of 

i^T"*''  ^SrS^'    S^/^mfcr,  there  being  some  little  prospect  of  favourable 

with.  weather,  she  hove  up  her  anchor,  broke  ground  ftt>m  her 

station  where  she  had  loaded,  and  got  under  weigh  with 

the  intention  of  proceeding  to  Englmnd',  but  before  she 

had  been  half  an  hour  under  weigh,  the  sea  breeze  came 

in  strong  from  the  westward,  and  obh'ged  her  to  come  to 
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an  anchor  as  near  the  sea  (at  the  Haff^  or  river-moiith)  as 
9ras  consistent  with  her  safety.  That  she  lav  there  in 
perfect  sea-readiness,  with  above  thirty  other  ships,  until 
the  first  opportunity  that  afterwar<{s  presented  for  sailing, 
which  was  on  the  2 1ft  of  Septewher^  when  she»  with  more 
t)ian  twenty  other  diip%  sailed  from  the  said  port  on  their 
respective  voyages.  That  no  ship  or  vessel  whatever 
sailed  from  or  left  the  port  of  Memfl^  between  tlie  26th  of 
August  and  the  21st  oiS^tember.  That  the  part  ottheHafj 
or  situation^  where  the  ship  N^ttmiu  took  in  her  cargo» 
is  net  above  a  Briiuk  statute  mile  from  the  sea-mouthy 
and  the  f^ace  where  they  lay  from  the  9  th  of  Stptemierto 
the  2l9t  of  Se^embir^  is  not  more  than  half  that  distance. 
That  there  is  a  bar  at  the  sea-mouth,  about  two  miles 
fit>m  the  town  of  Memel^  which  is  the  limit  of  the  pcHt  of 
JHemel.  That  the  Nepttmus^  in  the  prosecution  of  her 
aaid  voyage,  asrived  at  Home  on  the  25th  •of  S^iemktr, 
and'  there  joined  convoy,  and  sailed  from  Ihence  <m  the 
<4th  «f 'Qr/a(^,  with  the  said  convoy  for  England:  and  in 
the  cour^  of  her  voyage  was  totally  lost  by  per&  of  the 
sea.— The  question  for  l&e  opinion  of  the  court  was, 
:ivhether  the  plaintiff  was  entitled  to  recover.  It  was 
agreed  that  this  case  might  be  turned  into  a  special  ver- 
dict, at  the  desire  of  either  party.— The  case  came  on 
fot  argument  on  this  day,  when 

Mr.  Serjt.  MarsbaU^  for  the  plaintiff,  observed  that 
the  ^piestion  was,  whether,  or  not,  the  ship  had  departed 
jon  her  voyage  within  die  meaning  of  the  warranty.  He 
admitted,  that  there  mu^  be  a  strict  compliance  with  every 
warranty ;  but  contended  that  it  must  be  understood  in  the 
commercial  sense 'of  it«  The  meaning  of  the  present  war- 
ranty was»  that  the  diup^im  or  before  the  day  prescribed, 
should  have  all  her  cargo  and  clearanceson  board  \  and  being 
in  complete  sea-readiness,  should  heave  her  anchor  and 
^et  under  weigh  upon  the  voyage  insured : — Having  done 
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this  bond  Jidif  the  warranty  would  be  complied  with, 
though  she  should  be  obliged  to  put  back,  or  come  to  an 
anchor  immediately,  and  should  then  be  detained  after  the 
stipulated  day.  It  was  admitted  by  the  defaidants»  that 
if  the  warranty  had  been  to  /#t/  at  such  a  time,  there 
would  have  been  a  compliance  with  it}  but  it  was  to  be 
contended,  that  there  was  a  distinction  between  smimg 
and  departing;  that  the  latter  expression  meant  fairlj 
getting  out  of  port }  and  that,  he  admitted,  was  the  view 
which  Lord  FJknb^raugh  entertained  of  it(0).  With 
every  possible  deference,  however,  to  that  great  authori- 
ty, he  contended,  that  a  ship  could  neither  be  said  to  sail 
from  a  place  without  departing  from  it,  nor  depart  with- 
out sailing.  The  words  sdl  and  dipart  were  ccmvertible 
terms,  and  the  distinction  was  merely  fanciful.  [Lofd  C 
J.  GiUs.— It  is  necessary  to  add  something  to  the  word 
dipart f  which  is  a  relative  term,  and  must  be  taken  to  mean 
a  departure  yii0iif  seme  place,'}  Sailing  was  equally  relative, 
and  implied  a  sailing  from  some  place.  But  admitting  this 
distinction,  still,  he  contended,  the  warranty  had  been 
•complied  with.  The  ship  was  insured  at  and  from  Maad^ 
not  from  tbe  p9rt  rf  Memel  \  it  was  not  necessary,  there- 
.  fore,  that  the  ship  should  depart  from  the  port  of  ^imic/ ;  a 
departureyrvm  Memd  was  sufficient,  and  the  mome^  she 
had  got  under  weigh,  with  the  intention  of  proceeding  for 
England^  which  the  case  had  found  she  had  dooe»  she  had 
departed  from  MemeL  Suppose  the  ship  had  been  in- 
sured from  Memel^  (not*  at  €Md  from  Memd)  ;  the  mo* 
ment  she  had  got  under  weighs  and  began  to  move 
from  Memel^  the  policy  would  have  attached,  and  the 
underwriters  would  have  been  liable,  though  she  had 


(a)  An  action  on  this  |iolicj  was  firsi  brought  in  the  Eim^i 
Bench,  and  was  tried  before  Loiti  ElltnboroHgh^  at  the  uiiing^  alter 
last  Michaelmas  term,  when  his  lordship  heid  that  the  warranty  hai^ 
not  been  complied  with . 


IN  THE  FIFtT-nPTH  TEAR  OF  CEO.  III.  573 

been  lost  before  she  got  to  the  harbouc's  mouth.  So,  if  j8i5. 
a  ship  insured  on  a  voyage  yrvm  London^  (not  at  andjhm  ^-^T^ 
London)  should  be  lost  on  her  way  ta  Gravesind^  before  v. 

she  had  cleared  the  port  of  London;  this,  though  the  ship  Z^*  ^  Vge^ 
was  still  in  the  port  of  departure,  would  be  a  loss  within  Assurance. 
the  poliqf.  The  objection  was  founded  on  some  £mcxful 
limit  of  the  port  of  Memel^  of  which  there  was  no  evi* 
dence.  Nothing,  however,  could  be  more  vague  or  un- 
defined than  the  term  port^  nor  could  any  precise  rule  be 
made  with  reference  to  it.  The  port  of  Southampton  com^ 
prehended  Portsmouth,  Ljmington,  the  LU  rfWight^  Jtr* 
sey^  zndGnfrnsiyt  that  of  £x^^'reached  from  the  river  jE;r 
30  mileseastward  along  the  coast ;  zndLiverpoolw^s  within 
the  port  of  Chester.  In  Constahk  v.  Noble  (a),  itwza  held  that 
a  policy  on  goods  from  Lyme  to  London  would  not  protect 
goods  shipped  at  Bridport  for  London  \  though  Brui^ort 
was  a  member  of  the  port  of  Lyme,  and  nearer  to  London, 
and  the  risk  consequently  lets  than  from  Lyme  to  Lw* 
don.  So  in  Payne  v.  HuUbhuon  (h).  In  Bondv.Nutt{c), 
where  the  insurance  was  at  and  from  Jamaica  to  London, 
the  court  held  that  the  ship  having  sailed  from  St.  Annis, 
her  port  of  loading,  to  Bluefields  to  join  convoy,  had 
complied  with  the  warranty  to  sail ; « though  Bluefields f 
as  well  as  St.  Annis^  was  within  the  port  of  Jammca, 
which  was  held  to  extend  all  round  the  island.  The  same 
point  wsas  decided  in  Tbellusson  v.  Ferguson  {d).  He  con- 
cluded by  observing,  that  the  case  of  the  plaintiffwas  free 
frtmi  every  imputation  of  fraud ;  that  the  objection  oi^  the 
part  of  the  underwriters  was  one  stricti  juris,  and  there- 
fore, that  the  court  would  give  no  more  weight  to  it  than 
the  law  absolutely  required. 

Mr.  Serft.  Bosanquet,  contri,  observed,  that  as  the  ex- 
press object  of  the  warranty  was  to  stipulate  that  the 
•   '  '  ' 

(a)  9  Taun,  403. ib)  9  Toun.  405. (c)  Cowp.  60l, 

Doug.  367.  S.  C. (l^  Dikig.  361, 366,  [q]. 
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ship  should  never  come  into  a  winter  risk,  the  objecdoq 
would  b^  rather  stricti  juris  tor  the  plaintiflTto  overconat^ 
than  for  the  defendants  to  substantiate  it.  Without  im- 
peaehtng  the  authorities  which  had  been  cited,  but  mere- 
ly looking  at  the  facts  of  this  case^  it  would  be  impossiUe 
to  contend  that  the  warranty  had  been  aunf^ied  with 
Firstf  he  contended  that,  independently  of  the  distinctioB 
between  saUmg  and  departing^  there  was  considerabk 
doubt  whether  the  ship  had  even  sailed.  |n  all  the  cases, 
he  said,  there  was  an  apparent  probahBity  that  the  captazD 
would  be  able  to  proceed,  and  the  obstmction  haul  always 
commenced  after  the  ship  had  got  under  weigh:  Hexie,OQ 
the  contrary,  the  wind  was  not  favourable  at  the  time  oS 
her  wei^iing ;  there  was  only  <  some  little  prospect  of  a  & 
*  vourable  change,'  and  the  captain  had  merely  pnt  him* 
self  In  the  best  situation  for  availing  himself  of  aach 
change;  he  had  only  changed  bis  ipodtictx  in  tie fm^t ^ 
lpa£ng,  and  had  come  to  an  anchor  witlyn  the  bar.  New 
it  was  decided,  that  if  the  ship  were  detained  in  port,  by 
whatever  accident*  even  by  the  perils  of  the  sea  whkh 
were  insured  against,  though  di<s  should  have  all  her  po^ 
pers  on  board,  and  her  saUs  even  filled,  still  the  sosund 
would  be  liable,  because  the  sailing  was  a  condition  pre» 
cedent. — Secondly,  he  contended  that,  at  ail  events,  tbr 
ship  had  not  departed  on  her  voyage.  The  defendants  Jbad 
purposely  subsmuted  that  word  for  the  more  usual  ezpres- 
rion  '  sailed;*  and  as  far  back  as  the  year  1 787,  it  sqqMaov 
ed  by  the  case  of  Rogers  v.  The  Rajal  Excbeu^e  4 
Campaoy{d),  that  they  had  had  it  in  contemplation  to  \ 
this  question.  Then  what  could  be  the  teeanifl^  of  thf 
word  ^  depart^  but  from  the  port  or  place  of  looKliag? 
[Lord  C*  J.  GilAs4 — There  is  a  term  in  aH  policies  to 
which  it  may  be  referred,  for  the  risk  is  always  from  one 


(a)  StUlag^  ID  C.  P.  after  Ktc.  1787»  before  Lord  LwugkUnagk, 
cited  2  Pofk  on  /tifvn  44e. 
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pU^e  to  anotha*  \  then  the  wsummty  to  depart  b  exactly  i8i5. 

the  same  as  if  the  risk  had  commenced  from  that  phce.}  ^^ 

The  present  being  the  first  case  on  the  subject  before  this  «. 

court,  he  should  avail  himself  of  the  decision  of  the  JCi/t/x     ^^chaisqb 

Bench.    When  the  cause  was  tried  in  that  court,  the  do-     Assurance^ 

cuments  had  not  arrived,  and  the  underwriters  admitted 

that  the  ship  had  sailed  with  a  favoufable  wind,  which 

turned  out  not  to  have  been  the  case ;  yet*even  there. 

Lord  Ellenborough  said,  he  was  quite  dear  as  to  the  mean* 

ingof  the  word  i^^flff;  <  that  the  ship  should  be  dear  off 

^  on  her  voyage  ^  and  S0|  when  the  case  came  befiire  the 

court  on  motion,  his  lordship  asked  from  whence  was  the 

departure  to  take  place,  except  from  the/^rf  of  jlf^mif/?  If 

the  plaintiff  should  succeed,  parties  insured  would  always 

take  care  that  the  ship  should  move  some  little  distance,  in 

order  that  the  risk  might  attach  }  andlnnumeraUe  que^ 

fions  would  arise  as  to  the  probability  of  success  in  getting 

away,  which,  by  deciding  in  favour  of  the  underwriters^ 

would  be  put  an  end  to. 

Mr.  Seijt.  Marsbdllf  in  reply,  said  that  he  was  not  at 
tUl  removed,  by  the  defendant's  argument,  from  the  ground 
which  he  had  first  taken ;  that  there  was  no  distinction 
between  sailing  and  departing,  and  that  if  departure  be 
relative,  the  warranty  to  depart  must  mean  from  the  /#r^ 
fftifms  a  fuop  that  is,  from  Memet.  So  far  as  she  had  pro- 
ceeded towards  the  mouth  of  the  harbour,  so  far  had  she 
£0t  on  her  way  tOMrards  England.  What  then  would 
have  been  the  commencement  of  the  voyage  ?  Not  when 
she  had  got  over  the  bar,  because  if  a  loss  had  happened 
before  she  had  got  to  the  mouth,  the  underwriters  would 
have  been  liable.  The  case  was  redudble  to  the  simple 
question,  from  whence  was  she  to  depart,  and  when  did 
she  depart  i 

Lord  Chief  Justice  GiBBS. — If  this  had  been  a  warranty 
that  the  ship  should  sail  on  or  before  such  a  day,  I  should 
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cases,  and  without  their  authority,  that  the  ship  had  sail* 
V""         ed ;  because  on  an  insurance  at  and  from  Januuea^  or  any 
•^E  Royal     other, place,  to  Lmdoitp  a  warranty  to  sml  means  that  she 
AisuKAvcB.     shall  commence  her  voyage  by  such  a  time;  and  in  the 
present  caie,  the  ship  was  under  weigh,  and  in  the  prose- 
cution of  her  voyage,  before  the  time  prescribed.    The 
jxresent  policy,  however,  b  worded  differoitly  from  any 
that  has  come  unddr  the  consideration  of  any  court.  The 
company  has  adopted  a  different  mode,  with  a  :new,  as 
appears  from  the  case  of  Rtgers  v.  Reyal  Exchange  Assitr- 
ance,  to  oUige  the  ship  actually  to  depart*    Tlie  decisions 
hitherto  have  been,  that  when  a  ship  has  got  under  we%h, 
the  warranty  b  complied  with,  and  I  agree  with  tfaosede- 
cisions  \  but  I  think  that  the  word  departure  will  not  bear 
tlut  construction,  but  must  mean  a  departure  Gcook  some 
particular  plac^  vb.  from  the  port  of  MemeL     Mj  bro- 
,ther  MarstaU  says,  that  if  thb  had  been  an  insurance 
Jhm  Memel  to  her  port  of  discharge  in  Engtani^  and  the 
ship  had  been  lost  befifre  she  got  to  the  sea-mouth,  the 
underwriters  would  have  been  liable }  there  it  no  antho- 
rity«  however^  for  that  position.    We  must  put  some 
meaning  on  these  words  \  and  we  can  put  no  other  bat 
that  of  a  departure  from  the  port  of  Jf  MS//.    The  limits  (tf 
the  port  are  ezfuresdy  mentioned  in  the  case,  viz.  the  bv 
at  the  sea-«iouth,  about  two  miles  from  the  tovm  oi Memel, 
andlcannot  see  any /mnmirj0fM9  but  that.  lam^ there- 
fore, of  opinion,  that  the  warranty  has  not  been  ccmipUed 
with. 

Mr.  Justice  Chambrb  {a).^-l  perfectly  agree  with  his 
lordship's  opinion  \  it  is  the  only  decision  which  b  con- 
sistent with  the  real  intention  of  the  parties.  What  had 
they  to  do  with  the  tovm  of  Memel  ^  The  object  vras  to 
get  rid  of  the  winter  risk. 

(a)  Mr.  Justice  Heath  was  absent. 
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Mr.  Justice  Dallas. — The  insurance  is  at  and  from  131*5. 
Mcmil  generally,  with  a  warranty  to  depart  on  or  before 
a  certain  day^  nothing  is  said  either  about  the  town  or 
port  of  MemeL  My  brother  ilfiiri&i// contends,  that  thereis  X?*  Royal 
no  difierence  between  sailing  and  departing,  and  that  this  Assua  akcb. 
warranty,  according  to  the  general  construction  and  com- 
mercial meaning  of  it,  most  be  considered  as  relating  to 
the  town  of  MemeL  As  to  thejirst  point,  I  am  of  opinion, 
that  there  is  a  distinction  between  saUhg  and  departing^ 
and  that  it  is  not  a  distinction  without  a  difference. 
SeconMyf  as  to  what  is  contended  on  the  commercial  con- 
struction, there  is  no  authority  nor  any  reason  for  consi- 
dering this  on  $0  narrow  a  ground.  The  reason  is  rather 
the  other  way,  and  I  was  much  struck  by  the  circumstance 
of  the  company  introducing  this  word  instead  of  the  usual 
expression.  The  insured  was  bound  to  consider  the  dis- 
tinction, and  whether  he  did  not  bind  himself  by  it ;  I 
am  clear  that  the  meaning  of  the  parties  was  a  departure 
from  the  port  of  MemeL 

Postea  for  the  defendants. 

Mr.  Serjt.  Marshall  afterwards  moved  that,  according 
to  the  agreement  of  the  parties,  the  case  should  be  turned 
into  a  special  verdict. 


KENNINOTON  V.  ANDERSON.  p^j^^^^  j^^^^  ^ 

In  this  case  a  motion  had  been  made  last  term  to  set  aside  i^  ||,^  q^ij^^  to 

the  proceedings  for  irregularity,  in  hawigtheyear  inthe  appear  at  the  foot 

.  JZ  c\  '     x  u-  1.  •  of  ihe  process,  it 

nouce  at  the  bottom  of  the  process  in  Jiguresg  which  m  is  not  necessary 

Regan  v.  Lee,  ante  27fi,  was  held  to  be  irregular-    The  |h*uw  ^Jstlicd 

court  expressed  their  intention  of  conferring  with  the  in  words  at 

judges  of  the  Kinf^s  Bench  on  the  subject ;  and  this  case,  '^"S^^- 

with  several  others,  stood  over  till  this  term,  and 
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Lord  Chief  Justice  Gibbs  now  ddivcred  the  opinion  of 
thtf  court.  In  Rcgam  v.  £«r»  following  the  decision  of  the 
court  of  Kifff^s  B^nebf  we  decided  that  it  was  neceasazy 
that  the  year  should  be  in  words  at  lengthy  but  we  hayc 
had  a  communication  with  the  judges  of  that  court  os 
the  su1]jectg  and  on  conlierring  together  we  were  of 
opinion  that^  on  the  whole,  there  is  not  sufficient  groiaid 
lor  supporting  that  decision  i  and  that^  as  the  year  is  aoc 
mentioned  at  all  in  the  act  («}>  it  is  sufficient  to  set  it  om 
in  figures* 

Rule  discharged. 

• Hwi     I  11 ■■  I 

(a)  Anit^  97S9  noit  (ft). 


FrMay,  June  ?. 


The  praecipe  and 
concord  of  a  fine 
amended,  by  in- 
sertins  the  real 
chrittian  names 
ofthe  deforciants, 
instead  of  those 
which  had  been 
erroneoutly  in- 
sened. 


joHK  GRET,  plaintiff^  and  john  wainwrioht  and  wife^ 

THOMAS  WAINWRIOHT  and  wife,  THOMAS  COVBRDALE 

and  sOSANNAH  his  wife,  deforciants. 

Mr.  Serjt.  Vaughan  moved  to  amend  the  praecqie  and  ' 
concord  of  this  fine,  by  changing  the  names  of  two  of  the 
deforciants, '  Joseph^  C^vtrdaU  and  '  Hannatf  his  wife,  to 
*  Tbomaf  Coverdak  and  *  SusannaV  his  wife^  by  the  deed 
to  lead  the  uses. 

The  Chief  Justice  observed,  that  unless  the  court  came 
to  some  regulation  respecting  these  amendments,  thdr 
time  would  be  occupied  with  nothing  else ;  the  court  was 
far  from  wishing  to  bear  hard  or  animadvei;|t  severely  en 
unintentional  mistakes )  but  this  sort  of  cardcssness  was 
growing  so  much  into  practice,  that  if  it  were  certain  chat 
the  parties  would  not  be  sufierers  by  it,  the  court  would 
refuse  this  application*— *Witfa  this  animadversaoo,  ho«^ 
eter,  the  court 

.  Allowed  the  amendmct* 
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WOHLENBERO  V.  LAOEMAN.  Tuesday,  Junefi. 

Mr.  Serjt.  CopJey  having  obtained  a  rule  for  an  attach-  Where  the  time 
ment  of  contempt  against  Lageman,  for  non-performance  awaTd  isenlarg- 
ofanawardy  cd,  and  ihe  award 
« -     ^     .      -.       ,                      '        ,                      .         .  is  made  within 
Mr.  oerjt.  Kaugban  now  shewed  cause  agamst  it|  on   thaitime,  aparty 

the  ground  that  though  the  arbitrators,  he  admitted,  had  ™"*^  ^^^^  7^"' 
*  ^,  .     '        .  lar  notice  of  the 

power  to  enlarge  the  time  for  making  their  award,  and  enlargement, 
had   enlarged   it,  and  had  stated  in  their  award  that  5a^|',fi*^^^ 
they  had  done  so  \  yet  that  that  fact  was  not  verified  by  dorstment  on  the 
affidavit ;  nor  was  there  any  indorsement  of  the  enlarge*  mwit^n,  or  of  the 
ment  on  the  copy  of  the  submission,  or  on  that  of  the  "^"^^  ^^  court,  be- 
rule  of  court,  which  had  been  served  on  Lageman.     A  brought  into 
party,  he  said,  could  not  be  guilty  of  contempt,  without  ^^"'e'np' ^'»f    / 
having  had  notice  of  the  facts  which  were  to  bring  him  it ;  anri  it  ii  not 
into  contempt.    He  cited  Davi,  v.  r««((,),  where  this  *';&/!;r,^^' 
question  came  before  the  consideration  of  the  King*s  in  his  award,  that 
Bench  J  and  that  court  held  that  the  enlargement  of  the  the  time?  ^^^ 
time  should  be  verified  by  affidavit  \  and  that  the  person 
against  whom  the  attachment  was  moved  for,  should  have 
notice  of  such  enlargement,  when  served  with  the  rule  for 
the  attachment. 

Mr.  Serjt.  CopUy^  contri,  though  he  admitted  that  the 
case  of  Davis  v.  Fass  was  similar  to  the  present,  said  it 
-was  contrary  to  the  principle  which  had  uniformly  pre- 
vailed in  analogous  cases.  In  ordinary  cases,  where  the 
time  had  not  been  enlarged,  all  that  was  necessary  was,  to 
swear  to  the  execution  of  the  award,  and  the  court  would 
presume  that  all  things  were  rit^  acta^  unless  the  contrary 
were  shewn  \  without  stating  that  the  award  was  made 
>n  or  before  the  time  originally  specified.  Being  asked  by 
:he  court,  whether  there  were  any  case  where  that  had  been 
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ther  they  can  be  so  considered^  after  they  are  pat  up  b 
the  house.]  Another  ground  was,  that  the  sums  whidi 
the  defendant  had  paid  might  be  applied  to  that  portof 
the  demand  which  was  for  materials  found ;  sbce  there 
was  no  special  direction  as  to  the  application  of  it;  and 
then  the  plaintiff  would  be  clearly  entitled  to  recover  fir 
his  work  and  labour.  [Lord  C.  J.  GiUs.—ll  you  cannot 
recover  at  all  upon  the  count  for  goods  sold,  that  payment 
will  not  help  you.]  Still  then,  he  contended^  it  was  suf- 
ficient to  entitle  the  plaintiff  to  recover  on  the  account 
stated. 

Mr.  Serjt.  Bloiset,  contri,  contended  that,  where  the 
contract  was  entire,  a  party  could  not  apply  a  payment  to 
aay  part  he  chose,  any  more  than  a  man  could  divide  an 
entn-e  contract,  and  recover  on  different  parts  of  it,  on 
different  counts.  The  contract  here  was  to  build  a  house, 
and  though  that  consisted  in  providing  matjNialsy  hjiif 
out  money,  hiring  hbourers,  &c.,  still  that  was  aD  con- 
tained in  the  entire  contract,  which  could  not  be  sepant* 
ed,  and  which,  therefore,  should  have  been  stated  bone 
count.  The  plaintiff  might  as  well  have  brought  !«• 
different  actions ;  one  for  work  and  labour,  and  the  other 
for  the  materials ;  for  different  counts  were  as  distinct  v 
several  actions.  He  was  not  interested  in  contending  that 
the  plaintiff  could  not  recover  on  the  count  for  work  toi 
labour,  though  he  should  think  that  he  could  not,beaoff 
that  part  of  hb  demand  must  be  considered  as  settled  i 
but  he  certainly  could  not  recover  on  the  count  for  goods 
sold  and  delivered. 

Lord  Chief  Justice  GiBBS. — ^Thb  b  a  very  captionsand 
technical  objection,  and  does  no  credit  to  the  defendant; 
but  the  court  is  bound  to  decide  according  to  the  lep^ 
effect,  and  as  the  special  pleader  or  attorney,  who  dre« 
thb  declaration,  has  omitted  to  include  in  the  coant  the 
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materials  {(mad,  we  must  say  tkat  the  contract  proved  is 
pot  that  which  is  stated  in  the  declaration.  It  is,  as  my 
brother  Bhsset  says,  one  entire  contract,  though  composed 
of  difierent  things.  It  is  unnecessary  to  say,  whether  the 
ptsuntiflF  could  have  recovered  for  his  woiic  and  labour, 
because  there  has  been  money  paid  into  court  sufficient 
to  cover  that  part  of  the  demand ;  but  I  am  of  opinion, 
that  he  was  not  entitled  to  recover  the  remainder  as  for 
goods  sold  ahd  deliver^. 

The  Tfisi  of  the  court  concurred.. 

Rule  absolute. 
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CoTTRBLt 
V, 

Afsby. 


BARTLETT  V*  TUCHiN  and  another. 


Wednesday, 
June?. 


JLHif  action  was  brought  to  recover  the  sum  of  <£ II OS, 'a  bankrapt*t 

being  the  deposit  paid  by  the  plaintiff  on  the  sale  of  cer-  ^^^  "  •^{^  ^ 

tain  premises  by  the  defendants,  who  were  auctioneers  j  purchaser,  after 

and  was  tried  before  Lord  Chief  Justice  GiUs,  at  the  sit-  p^^h!5i£'liS£ 

tings  after  last  Michaelmas  term,  at  WatminsUr,  when  a  *hai  he  meant  to 

Terdict  was  found  for  the  plaintiff,  subject  to  the  opinion  chase,  on  a  sup- 

of  the  court  on  a  case,  which,  as  far  as  is  necessary  for  the  P^  defect  in 
-     ^'  ^  ihetitlcj  the 

present  question,  was  as  follows.  commission  is  af. 

On  the  13th  of  March  1813,  a  commission  of  bankrupt  J^^'lVtlS^'* 

issued  against  M,  Price,  who  was  declared  bankrupt,  and  ground  that  them 

his  property  was  assigned  to  assignees  under  that  com-  thlonSnlcred?^ 

mission.     On  the  27th  of  July  1813,  the  defendants,  tor's  debt,  and 

under  the  direction  and  authority  of  the  assignees,  put  sion  issues,  and 

the  same  assig- 
nees are  chosen :— ffWi,  that  as  the  assignees,  at  the  time  when  they  icceived  notict 
from  the  purchaser,  had  not  a  good  title  to  the  estate,  they  could  not  enlbice  the  cqa* 
tract^  nor,  coDseqoently,  retatu  the  depoiiL 
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part  of  the  bankrupt's  freehold  and  copjbiM  tuam 
up  to  atiction,  and  the  plamtiff  was  declared  the  pn- 
chaser  of  one  of  the  lots,  paying  «£2Q  per  ant  w 
the  purchase  inoney»  by  way  of  deposit,  h  Mir 
ciaelmas  term  18 1 3,  the'  bankrupt  brought  m  acdot 
to  try  the  validity  of  the  commission,  in  which  he  n- 
covered,  on  the  ground  that  the  petitioning  cr^ditor^sdck 
did  not  become  due  till  after  the  commissbn  had  issued  i 
and  the  commission  was  accordingly  superseded  on  theSd 
ofMarcAlSl^.  On  the  ist  of ^<^ar)r  lj)l 4,  the  plaiduff, 
in  consequence  of  a  supposed  defect  in  the  tide,  had  writ- 
ten to  the  defendants,  and  likewise  to  the  assignees,  stat- 
ing that  he  abandoned  the  purchase,  and  requiriogffl 
immediate  return  of  the  deposit ;  the  assignees,  howerer, 
insisted  that  the  contract  should  be  completed.  On  the 
4th  of  March  1814,  a  second  commission  issued,  on 
which  Price  was  again  declared  bankrupt ;  and  on  the  23d 
of  March  1814,  the  same  persons  were  chosen  assignees 
under  the  second  commission. — The  question  for  the 
opinion  of  the  court  was,  whether,  as  the  first  commi^ 
sion  had  been  superseded,  the  assignees  could  inforce 
the  contract  against  the  plaintiff}  and  consequently,  vb^ 
ther  they  were  intitled  to  retain  the  deposit  forwhick 
this  action  was  brought.— The  case  on  this  day  came  oo 
for  argument,  when 

Mr.  Serjt.  Best,  who  was  to  have  argued  on  die  part  of 
the  plaintiff,  was  stopped  by  the  court ;  who  called  on 
the;  defendant's  counsel  to  go  on. 

Mr.  Serjt.  Copley ,  accordingly,  observed,  that  the  sar« 
persons  had  been  chosen  assignees  under  the  second  om- 
mission  as  under  the  first ;  that  no  precise  time  had  been 
fixed  for  completing  the  transaction  ;  and  that  it  wool^ 
have  been  sufiicient,  if  a  good  title  had  been  made  ooti 
though  after  action  brought.  He  contended  that,  on  tbe 
first  of  February f  whea  the  pkuuBdff  renouQCid  his  pv* 
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chase*  the  aaugoees  had  the  legal  eltate>  for  the  commil* 
sion  had  not  then  been  superteded. 

Lord  Chief  Justice  Gibbs. — The  assignees  gouU  bot 
then  have  proved  a  petitioning  creditor's  debt*  andwithr 
out  that*  they  could  not  have  made  out  a  good  title.  If 
the  plaintiff  had  brought  this  action  at  the  time  when  he 
gave  notice  that  he  should  abandon  his  purcbasei  whd  had 
proved  the  facts  which  afterwards  induced  the  chancellor 
to  supersede  the  coounissiotti  he  would  have  been  intitled 
to  a  verdict*  for  in  fact  nacominissi<m  then  Existed  (  rehit 
exiiUfMuiy  therefore*  the  assignees  wer^  not  in  a  condi- 
tion to  support  their  contract. 

The  rest  of  the  court  concurred. 

Judgment  for  the  phontiff. 


1815. 
Baktlbtt 

V. 
TUCRIN. 


MACKIB  r.  LANDON. 

This  action  was  brought  to  recover  certain  penalties  in- 
curred under  the  1 1th  section  of  the  Pilot  zct^  52d  Geo.  3, 
t.  3d.  {a)y  and  was  tried  before  Mr.  Justice  ChanAn^  at 
Maidstofii^  at  the  last  assizes  for  the  county  of  Kent.  It 
appeared  that  the  defendant  was  roaster  of  a  ship,  home^ 
ward  bound  from  Guadaloupe  to  London  s  that  the  ship  was 
hailed  by  a  pilot  boat  as  she  was  passing  Dungimps^  but 


(a)  This  section  enacts  '  that  the  commander  of  any  Tessel, 
'  coming  from  th«  westwaid«  and  boand  to  mjr  place  to  the 
'  ThameM  or  Mtdwmft  not  having  a  qualified  cixique  port  pi- 
'  lot  on  board,  shall,  on  the  arrival  of  such  vessel  off  Dungeness, 
'  cttspUy  the  signal  for  a  pilot  to  eome  on  boaid,.  and  shall  use  all 
'  practicable  meana  to  facilitate  such  pilot  getting  on  board ;  and  if 
'  he  shall  neglect  so  to  do,  or  shall  decline  to  take  such  pilotnn  board, 
'  he  shall  Jorfeii  double  the  turn  which  would  have  been  demanded 
'  fw  the  pilotage  oftuch  vetsel,  and  the  further  sum  of£b  for  every 
'  50  tons  burthen  uf  such  x-esseL* . 


Wednesday, 
June  7* 

The  penalties 
imposed  by  stat. 
5S  Geo.  d»  c.  39, 
«.  11,  on  ships 
neglecting  to  uke 
in  a  pilot  on  ar- 
riving off  Dun- 
genets,  are  to  be 
calculated,  on 
ships  bound  for 
the  river,  not  on 
the  pilotage  due 
from  Dufigeneis 
to  the  Dowm, 
bnton  that  which 
would  he  due  on 
the  ship's  arrival 
at  her  ultimate 
place  of  destina- 
tion in  the  rirer. 
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1815. 


MilCKIB 

Lavoov. 


th»t  she  refused  to  bring  to,  and  proceeded  without  i 
pilot.  A  question  was  made  as  to  the  amoont  of  the  pe- 
nalties to  be  recovered ;  the  defendant  contending  that, 
according  to  the  table  of  the  respective  rates  to  be  receiv- 
ed by  the  pilots  (a),  bj  which  a  specific  sum  was  given  for 
pilotage  from  o£f  Dungemss  to  the  Downs ^  the  doable  of 
that  sum  only  could  be  recovered  by  the  plaintiff!  A  ver* 
diet  was  accordingly  taken  to  that  amount,  with  liberty 
to  the  plaintiff  to  move  to  enter  it  on  another  count,  for 
double  the  whole  sum  due  from  Dungeness  to  the  river. 

Mr.  Serjt.  Best  having,  for  that  purpose,  obtained  a 
rule  w/i. 

The  Soliciior^General  now  shewed  cause  against  it.  If 
the  act  had  given  one  sum  for  any  entire  voyage,  the  de> 
mand  would  be  the  double  of  that  sum ;  but  the  schedule 
B.  had  expressly  distinguished  between  the  voyage  trom 
Dungeness  to  the  Downs^  and  that  from  the  Donvns  to  the 
different  stations  in  the  river  \  and  there  was  a  separate 
table  for  each.  If  ;|  pilot  had  gope  on  board  at  Dungeness^ 
he  would  have  been  entitled  to  five  guineas  on  the  ^p's 
arrival  in  the  Downs  \  if  she  had  left  the  Dotons^  he 
woiild  have  had  a  new  demand.  Whatever  was  the  ultii- 
piate  destination  of  the  ship,  after  leaving  the  Downs,  the 
two  voyages  were  quite  distinct. 

Mr.  Serjt.  Besi,  contri,  said  it  was  quite  clear  that  the 
legislature  meant  to  give  a  penalty  according  to  the  whde 
voyage  \  and  the  body  of  the  act  was  not  to  be  control- 
led by  the  schedule.  The  schedule  was  only  for  the  pur- 
pose  of  settling  the  rates  of  pilotage  \  the  penalties  were 
to  be  calculated  by  the  intended  destination  of  the  ship. 
The  learned  serjeant  was  here  stopped  by  the  court. 

Lord  Chief  Justice  Gibbs. — I  do  not  see  any  means  by 
which  the  penalties  are  to  be  ascertained^  except  by  the 


(a)  Schedule  B.  of  the  act. 
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pilotage  for  the  voyage  intended  to  be  performed,  and  for         1815. 

which  the  ship  is  bound  to  have  a  pilot.     When  the  act       ^J""^ 

^  /  Mackib 

says  that  every  commander,  declinmg  to  take  a  pilot  on  ». 

board,  shall' forfeit  double  the  amount  of  the  sum  which  Lahooh. 
vould  have  been  demanded  for  the  pilotage  of  the  vessel, 
we  must  understand  that  to  mean  double  the  amount  of 
the  pilotage  to  which  a  pilot  would  have  been  entitled, 
if  he  had  been  taken  on  board,  and  had  gone  the  re- 
mainder of  the  voyage,  during  which  it  was  necessary  to 
have  a  pilot. 
The  rest  of  the  court  concurring,  the  rule  was  made 

Absolute, 


KENT  V.  YATBS.  Friday,  June  9. 

Mft.  Serjt.  Best  had,  on  a  former  day  in  this  term,  ob-  Where  a  writ 
uinfid  a  rule  to  shew  cause  why  the  mterlocutory  judg-  JLueVJlilVoM 
ment  signed  in  this  cause  on  the  Slst  pi  May  last,  and  term,  and  thede- 
the  subsequent  proceedings  had  thereon,  should  not  be  j„,||fy^^7jl"^   . 
set  aside  for  irregularity;  on  the  ground  that  the  writ  the  first  day  of 
was  returnable  the  last  return  ot  Easter  term  \  that  a  de-  he  is  not  entitled 
claration  was  delivered  after  the  essoin  day  of  the  present  to  an  imparlance, 
term ;   and  that,  consequently,  the  defendant  was  en-  plaintiff  do  not 
titled  to  an  imparlance     It  appeared  that  the  defend-  ffd^  tSi^i 
ant  had  put  in  bail  on  the  1 0th  of  May^  but  that  they  till  aficr  the  ea- 
did  not  justify  till  the  first  day  of  the  present  term  \  and  I^nd^ttm.  * 
the  declaration  was  accordingly  delivered  conditumaUy^  on 
the  25th  of  May. . 

Mr.  Serjt.  Vaugban  now  shewed  cause  against  the  rule, 
and  contended  that  the  plaintiff  had  been  guilty  of  no 
laches :  for  he  could  not  declare  absolutely  till  the  defend- 
ant was  in  court,  and  he  was  not  obliged  to  declare  (k 
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I8l$*  ting  fsfij  as  appeared  by  the  case  of  BaUejfy.  Hmiltr  («} ; 

"T^  and  this  was  also  the  practice  of  the  King^s  Btncb  Q). 

0.  Mr.  S^t.  Bist^  fcntrii  admitted  that  a  plaintiiF  was 

^^^''  not  bound  io  declare  ^MditionsUys  but  if  he  choee  to  do 
soi  he  contended  that  it  fell  within  the  general  prind^ 
that  if  the  declaration  were  not  delivered  before  the 
essoin  day,  the  defendant  was  entitled  to  an  imparlance; 
—there  was  no  reason  why  a  declaration  de  ieme  tsst 
should  not  be  delivered  before  the  essoin  day^  as  wdl  as 
after  it. 

Lord  Chief  Justice  GlB4$.«-^GeneraUy  speakkig,  when 
a  writ  is  returnable  the  last  return  of  a  term,  unless  the 
declaration  be  delivered  before  the  essoin  day  of  the  suc- 
ceeding term,  the  defendant  is  entitled  to  an  imparlance; 
but  that  supposes  that  the  defendant  has  done  every  thmg 
which  he  is  bound  to  do.  Here,  the  defendant  had  not 
justified  his  bail  before  the  first  day  of  this  term ;  the 
plaintiff,  therefore,  wsis  not  in  a  condition  to  declare  ab- 
solutely before  the  essom  day.  The  ground  of  &e  ob- 
jection is,  that  the  plaintiff  should  have  proceeded  man 
expeditioudy,  which  he  could  not  have  done  wilesB  he 
had  delivered  a  dedara^n  de  hem  use;  and  thmij  die 
cases  cited  shew  that  he  was  not  bound  to  dOi^-**P<r 
C$triam^ 

Rule  discharged. 

(a)  e  B.  &  P.  1S6. (()  Rottetion  ▼.  ScqU,  5  7.  R.  372. 
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ieJ5. 

LITTLBWOOD  and  another,  v.  wiLI^iAMS,  clerk.  Friday^  June  9. 

I  HIS  was  an  action  for  money  had  and  received,  and  Ad  agreement 

was  brought  by  the  churchwardens  ojF  the  parish  of  Hen-  having  existed 

,      .      ,  '  rw. ,»  n  .       .  between  the  iuc- 

aoftf  in  the  county  of  mtddUsexy  to  recover  from  the  de»  cessive  vicare  and 

fendant,  the  vicar  of  that  parish,  a  moiety  of  certain  fees,  of  ^'^^'f^h'^'that 

which  he  had  received,  and  which  they  claimed  to  be  due  certain  fees 

to  them  as  churchwardens,  for  the  use  of  the  parish,  on  *  .^^  ^y^  ^^ 

the  burial  of  non-parishioners  in  the  churchyard.     The  ^^  ttrangers  in 

cause  was  tried  before  Lord  Chief  Justice  G/Mx,  at  TF/j/-  and  divided      ' 

mimUr^  at  the  sittings  after  last  Easter  term,  when  it  ap-  J?"*".^  ^w^r^ 

peared  by  the  proceedings  at  different  vestries,  that  there  coming  vicar  re- 

had  been  agreements  between  the  churchwardens  and  to'Sa^ajtr^* 

vicar,  for  the  time  being,  as  far  back  as  the  year  1727,  ment,  and  pre- 

that  certain  fees  should  be  paid  for  every  stranger  who  tecior*of\he*foei 

should  be  interred  in  the  churchyard ;— one  half  to  the  |J?  pay  over  to 

vicar,  and  the  other  half  to  the  churchwardens  for  the  of  what  he  then 

use  of  the  parish.    The  fees  had  been  regulated  and  aug-  ^^",j  "  h'^'^h" 

mented  from  time  to  time,  by  the  vicar  and  parishioner^  collector  havinc 

in  vestry.     It  appeared  that  about  the  year  1757,  a  piece  J^jj^  ^^  ^ 

of  ground  had  been  purchased  by  a  subscription  of  the  the  use  of  the 

parishioners,  and  annexed  to  the  churchyard,  and  conse-  Uiqr^rTen titled 

crated;  but  it  seemed  to  be  admitted  on  all  hands,  that  ^  recover  that 

this  additional  ground  vested  in  the  vicar,  in  like  manner  vicar,  in  an  ac* 

as  the  rest  of  the  churchyard.  The  defendant  was  in-  {^'/jj^  S^ved 
ducted  to  the  vicarage  in  the  year  1H12,  and  refused- to 
^nter  into  any  agreement  on  the  subject,  denying  that  any 
right  existed  on  the  part  of  the  churchwardens  to  re- 
ceive any  proportion  of  these  fees,  and  claiming  the 
wbole  of  them  as  due  to  himself  1  and  demanded  of  and 
received  from  the  sextop,  who  had  been  accustomed  to 
collect  tjbese  fees  for  th^  joint  use  of  the  vicar  and  church- 
war49ns»  the  amount  of  setortl  feet  which  be  had  re- 
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1815.  ceived,  and  for  the  moietv  of  which  the  present  action 

LiTTLBwo  D    ^^  brought. — The  Chief  justice  directed  a  verdict  for 
0.  the  plaintifis,  subject  to  the  opbion  of  the  cooit»  whether 

iLLiAMS.      ^^y  ^et^  entitled  to  recover., 

Mr.  Serjt.  Lens  having,  on  a  former  day  in  this  tenn, 
obtained  a  rule  to  shew  cause  why  the  verdict  should  oa 
be  set  aside,  and  a  nonsuit  entered^ 

Mr.  Seijt.  Faugban  and  Mr.  Serjt.  Cepky  now  shewed 
cause  against  it.  They  admitted  that  there  was  no  assent 
on  the  part  of  the  defendant  to  divide  these  fees  with  the 
churchwardens;  but  independently  of  the  respective 
rights  of  the  parties,  the  sexton  was  to  be  considered  as 
the  agent  of  both  parties,  and  as  having  received  half  the 
fees  in  question  to  the  use  of  the  plaintifi.  The  de- 
fendant, when  he  found  that  an  agreement  had  been  en- 
tered into  by  his  predecessors,  to  which  he  did  not  chuse 
to  become  a  party,  should  have  contented  himself  with 
giving  notice  to  the  person  receiving  the  fees,  that  he 
should  in  future  consider  them  as  received  for  his  use 
only,  with  a  direction  not  to  pay  over  any  part  of  them 
to  the  churchwardens.  Until  such  notice,  the  sexton 
was  not  divested  of  his  character  of  agent  to  both  parties. 
—With  respect  to  the  right  of  the  churchwardens,  they 
contendod  that  it  was  a  good  custom  to  divide  the  fees 
taken  for  interment,  as  appeared  by  2nd  Sbow^  184. 

Mr.  Serjt.  Lens  and  Mr.  Serjt.  Best,  foiUrky  were  de* 
sired  by  the  court  to  confine  their  argument  to  this  point; 
—that,  supposing  the  plaintiffs  had  no  legal  right  to  these 
fees,  yet,  that  the  defendant  had  received  the  money  finom 
their  agent. — As  to  that,  they  contended  that  there  was 
a  material  distinction  between  the  claim  which  the  plain- 
tiffs might  have  upon  the  sexton,  as  their  agent  j  and  that 
which  they  pretended  to  have  on  the  defendant^  who  was 
another  litigating  party, -asserting  a  right  adversely  to 
ti)dt  of  the  plamtiffs.    The  plaintiffi  might  recover  it 
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frbm  their  agent,  but  as  the  defendant  did  not  stand  in  18] 5. 

that  character,  but  had  rec^ved  the   money  from  the    ,      ""'•"'^ 
agent  or  the  plaintiffs ;  the  latter  were  put  to  their  mere  «. 

right,  and  it  was  necessary  for  them  to  make  out  a  clear     Williams. 
and  indisputable  title  to  the  money,  as  between  them- 
selves and  the  plaintiff,  without  any  regard  to  the  ques- 
tion as  to  the  defendant's  claim  : — If  they  did  not,  tht 
rule  *  potior  est  conditio  possidentis*  must  prevail. 

Lord  Chief  Justice  Gibbs. — ^The  claim  of  the  plain<^ 
tiffs  is  founded  on  their  right  to  certain  fees,  on  the  bu- 
rial of  strangers  in  the  churchyard.  At  common  law,  no 
such  right  exists  ;  and  though  it  may  be  established  by 
custom,  it  can  then  be  only  claimed  by  invariable  and 
immemorial  usage.  There  was  no  colour  for  saying  that 
the  churchwardens  had  a  strict  legal  right  to  these  fees, 
and  it  was  therefore  found  necessary  to  adopt  another 
course  \  viz.  to  shew  that  an  agreement  had  existed  be- 
tween the  former  vicars  and  churchwardens.  The  evi- 
dence, however,  did  not  support  that  part  of  the  case,  as 
to  the  defendant;  for  it  appeared  that  he  had  refused  to 
accede  to  the  agreement.  T  reserved  the  point,  because 
it  occurred  to  me  that,  perhaps,  the  case  might  be  sup- 
ported on  another  ground ;  viz.  that,  under  all  the  cir- 
cumstances under  which  the  defendant  ^received  this 
money,  he  might  be  taken  to  have  received  it  to  the 
use  of  the  churchwardens.  That  brings  us  to  the  const* 
deration  of  what  they  had  a  right  to  do,  and  of  what  they 
have  done.  Now,  I  do  not  apprehend  that  the  church- 
wardens would  be  liable  to  censure,  either  by  the  civil  or 
ecclesiastical  law,  for  joining  with  the  vicar  in  permitting 
strangers  to  be  buried  in  the  churchyard,,  and  receiving 
fees  for  that  permission ;  provided  no  inconvenience  were 
sustained  by  the  parish :  And  if  the  body  of  a  stranger 
were  deposited  in  the  churchyard  under  such  agreement^ 
I  am  of  opinion  that  an  actioa  might  be  sustained  against 


1815. 
LrrrLBWooo 
Williams. 
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the  executors  of  such  persor^for  the  fieet  of  his  interment. 
This  I  take  to  be  the  law  ofShe  case.  With  regard  to  the 
facts,  it  appears  that  this  agreement  had  existed  between 
the  former  vicars  and  churchi^rardetts ;  and  that  the  sexton 
had  been  accustomed  to  collect  the  fees,  and  to  pay  them 
over  to  each  from  time  to  time.  Thus  stood  the  case  up 
to  the  time  when  the  defendant  became  vicar^  He  wodd 
not  consent  to  this  division  of  the  fees^  but  claimed  to  htte 
die  whole  of  them.  On  these  facts j  I  am  of  opinion  that, 
the  moiety  of  these  fees  having  been  paid  to  the  person 
who  was  accustomed  to  receive  them  for  thedhnrd^war* 
dens,  was  received  for  them,  and  that  the  vicar  had  so 
more  right  to  it  than  to  the  money  of  any  other  persons 
and  that,  as  he  had  prevailed  on  the  sexton  to  pay  thatto 
him,  which  was  in  fact  the  property  of  the  churchrwar- 
dens,  they  had  a  right  to  recover  if  back  firom  him.  The 
verdict,  therefore,  ought  to  stand. 
The  rest  of  the  court  concurred. 

Rule  diKharged. 


Friday^  June  g. 


Sir  SAMUEL  ROMILLY,  knight,  t;.  JAUES. 


A.  devises  to  his  J^His  was  an  action  for  money  had  and  received,  to  re- 
Sru^d^ilJa^  ^^^^  ^^^  *^*  deposit  which  die  plaintiff  had  paid  on 
estate,  subject  to  entering  into  a  contract  to  purchase  an  estate,  and  was 
subsequent  de- 
vises and  legacies ;— then,  as  to  part  of  his  lands,  to  B.*f  son,  C.,  ahd  his  heirs  for  erer; 
and  if  B.  and  C.  should  die,  honing  no  issue  of  either  of  their  bodies,then  all  his  real  otsie 
to  D. — A.  die^,  and  B.  and  C  levy  a  fine  of  the  premises  bequeathed  U>  C.  to  theoseof 
themselves,  their  heirs  and  assigns  for  ever ;  ana  C  suffers  a  recovery  of  the  sstne  pre- 
mises to  his  own  use. — B.  dies  in  17&>f  having  had  no  other  issue  but  C.  C.  dirsia 
1779*  never  having  had  any  issue.  D,  dies  in  1785,  neither  he,  nor  any  one  claimiog 
under  him,  having  ever  had  possession  of  the  premises.— ^//e/i,  ]st,  that  the  devtieorer 
to  D.  was  not  an  executory  devise,  but  a  remainder,  limited  after  successive  eststn  tail 
of  C.  and  B.  by  implication: — Sdly,  supposing:  it  to  have  been  an  execotoiydefitf* 
contingent  on  B,  and  C.  dying,  having  no  issue,  &c.  $  semhU,  that  that  event  had  not 
happened  :— 3dlv,  Sembie,  that  D.  or  his  heirs  could  not  have  had  a  writ  of  inintfioDi 
supposing  the  rigjht  to  have  been  in  D.— 4thly,  if  he  coold,^ifiS»e  whether  he  woaM  i»« 
have  been  barred  by  the  sutuit  of  limitations^  or  by  the  fine  levied  by  B.  and  C 
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brought  on  the  alleged  iniu  .^^iency  of  the  title  to  be  de-  1815. 

rived  from  H.  Smith  the  y^>  «er,  hereinafter  mentioned.   «•  o  "^^ 
The  cause  was  tried  before  Lord  Chief  Justice  Gtbhsy  at  v. 

the  sittings  after  last  Michaelmas  term,  at  Guildhall,  when         JAMit . 
a  verdict  viras  found  for  the  plaintiff,  tubject  to  the  opinion 
of  the  court  on  a  case,  of  which  the  following  is  the  sub- 
stance. ^ 

Thomas  Smith,  being  seised  in  fee  simple  of  considen^ 

ble  estates  in  the  counties  oi  Hersfird  and  Radnor,  by  his 

will,  dated  the  26th  ofSsfttmhsr  1738,  devised  to  his  bro^ 

ther,  Hfnry  Smith,  all  his  real  and  personal  estate,  of  what 

nature  or  kind  soever,  subject  to  the  several  devises^  Iqpi- 

cies,  and  bequests,  thereinafter  particularly  mentioned* 

The  testator  then  bequeathed  to  his  wife  an  vmuity  of 

^80,  payable  out  of  his  real  and  personal  estate,  during 

her  life,  in  lieu  of  her  settlement,  with  part  of  his  fiimi-^ 

turej  and  to  his  nephew  Josias  Clerk  a  legacy  of  £600. 

He  then  gave  and  bequeathed  to  hi^  brother's  son,  Hinry 

Sputh,  from  the  decease  of  his  the  testator's  wife,  (she 

having  a  life  estate  ii^  the  premises,  under  her  marriage 

settlement)  all  his  estate  in  Radnorshire,  called  the '  Mia- 

*  dovfs  under  Stanneri  being  the  premises  in  question,  to 

hold  to  him  and  his  heirs  for  ever.    The  testator  then  be*t 

queathed  numerous  legacies  to  his  relations,  and  other  per- ' 

sons,  and  charged  the  whole  of  his  real  estate  with  the  pay* 

inent  of  «£  10  ayear  fo  his  sister ;  then  he  devised  a  freehold 

house  is  Hereford,  to  stand  charged  with  the  payment  of 

^4s.  a  year,  and  certain  rents  issuing  out  of  other  houses  in 

Hereford,  for  charitable  purposes.     At  the  conclusion  of 

the  will,  immediately  before  the  appointment  of  executors, 

were  the  following  words  :  *  And  further  also  my  will  and 

^  meaning  is,  that  in  case  my  brother  and  his  son,  my 

'  nephew*,  (meaning  the  said  H.  Smith  tlie  younger,  and 

devisee  of  the  premises  in  question)  '  should  happen  to 


594  CASES  IN  fRlKlTY  TERM, 

1815.  ^  die,  having  no  issue  of  eithAff their  bodieSj  then,  and  in 

«.  ^  ^J**'  •  such  case,  I  give  and  de'vise  all  my  real  estate  to  mr 

V.  '  nephew  Josias  Clerks  and  his  heirs  for  ever,  subject 

James.  <  ^^  ^i^^  payrfient  of  ^600  to  certain  of  his  relations.* 
'  The  testator,  having  appointed  his  brother  and  heir  at 
law,  H,  Smith  the  elder,  etecutor  of  his  will,  died  shortly 
'afterwards,  leaving  his  said  brother,  and  his  nephew  if. 
Smith  the  younger,  surriving  him.  By  indenture,  dated 
the  8th  of  September  1139,  the  two  Smiths  covenanted  to 
levy  a  fine  of  the  premises  in  question,  to  inure  to  the  use 
of  themselves,  their  heirs  and  assigns  for  ever ;  which  fine 
was  duly  levied  on  the  ist  ofSeptimhet  1740.  By  inden- 
ture of  lease  and  release ,  dated  the  28th  and  29th  of 
June  1742,  between  if.  Smith  the  younger  of  the  fiist 
part,  R.  Sjmons  of  the  second  part,  and  R,  Hnnims  of  the 
third  part,  (though  the  said  H,  Smith  the  elder  was  still 
alive,  and  his  $eisin  as  joint  tenant  continued)  the  said  H. 
Smith  the  younger,  in  consideration  of  five  shillings,  did 
bargain,  sell,  and  release  the  premises  in  question  to  the 
said  jR.  Symons^  his  heirs  and  assigns  for  ever,  to  the  in- 
tent to  make  him^tenant  to  the  praecipe  in  a  common  re- 
covery, which  it  was  thereby  declared  should  inure  to  the 
use  of  H.  Smith  the  younger,  his  heirs  and  assigns  for 
ever,  and  which  was  duly  suffered  accordingly.  H. 
Smith  the  elder'  died  about  the  year  1760,  atid  had  issce 
no  other  than  the  said  H.  Smith  the  son*  *  H*  Sfmtb  the 
son  died  in  the  year  1779,  without  ever  having  had  any 
issue.  J.  Clerk  was  living  at  the  death  of  H,  Smith  the 
younger,  and  for  more  than  five  years  afterwards ;  and 
laboured  under  none  of  the  disabilities  mentioned  in  tbe 
saving  clauses  of  the  statutes  of  limitation.  He  died  in 
the  year  1785.  Neither  y.  Clert,  nor  his  heirs,  nor  any 
other  persons  claiming  under  him,  ever  had  possession  of 
the  premises  in  question. — ^The  question  for  the  opinion 
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of  the  court  was,  wlieth^    4.6  plaintiff  were  entitled  to  I8id. 


jAMSf. 

I 


recover. — The  case  came  on  for  argument  on  a  former  g.  g  rmi,|.y 
day  in  this  term,  when  v. 

Mr.  Serjt.  Lens,  for  the  plaintiff,  premised  that  the  real 
question  was,  whether  the  vendors,  who  claimed  under 
.  H.  Smith  the  younger,  could  make  out  such  a  title  as  the 
plabtiff  would  be  obliged  to  receive.    The  questions,  as 
they  occurred  in  order,  were,  Jlrs't,  whether  H.  Smith  the 
younger  took  an  estate  tail,  in  which  case  the  entail  had 
been  barred  by  the  recovery ;  or  whether,  as  he,  contend- 
ed,  H.  Stmtb  did  not  take  a  defeasible  fee  simple  : — In 
other  words,  whether  it  were  not  an  executory  devise  iu 
favour  of  J,  Clerk,  on  the  two  Smiths,  dying,  having  no 
issue  of  either  of  their  bodies: — SecotidJyr whether  that 
event  had  happened: — Thirdly,  if  it  had,  whether  y. 
CfSrri,  or  his  heirs,  (the  lapse  of  20  years  having  deprived 
them  of  their  remedy  by  ejectment,)  could  have  a  writ  of 
intrusion;  that  is,  whether  a.  writ  of  intrusion  would  lie 
for  an  executory  devisee  in  fee,  after  the  determination 
of  a  defeasible  estate  in.  fee : — Fourthly,  if  it  would  he^ 
whether  he  were  barred  by  the  statute  of  limitations, 
32  Hen.  8,  c.  2. : — And  Jljihly,  if  not,  whether  he  would 
not  be  barred  by  the  fine  levied  in  1740.    If  either  of 
these  questions  should  be  decided  in  favour  of  the  ven- 
dors ;  that  is,  against  the  claim  of  Clerk  ; .  the  rest»  he  ad- 
mitted, would  fall  to  the  ground,  and  the. plaintiff  would 
not.  be  entitled'  to  recover  the  deposit.     As  to  the^frj^ 
question,  he  contended  that,  the  former  part  of  the  will 
Ixaving  given  to  the  Smiths  an  estate  in  fee,  the  latter  dis- 
position had  only  provided  that  the  lands  should  go  over. to 
another  person,  on  the  happening  of  a  particular  event. 
This  did  not  give  them  an  estate  tail  indefinitely  -,  it 
Tvas  only  applying  and  modelling  the  former   devise, 
according  to  the  intention  of  the  testator.     Secondly^ 
if  this  were  to  be  considered  as  an  executory  devise, 
VOL*  u  s  s 
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18M.         then,  whether  the  event  wHich  the  testator  had  in  am- 

^.  c  ^T^^.        templation  bad  happened.     Thaty  he  said,  depended  od 

V.  the  construction  to  be  put  on  the  clause  ^  if  the  two 

AMSi.  <  Smiths  should  die,  having  no  issue  of  either  of  their  bo- 
'  dies  ;*  whether  it  meant  having  had  no  issue  at  any 
time^  or  whether,  as  he  contended,  it  did  not  mean  liov- 
ing  no  issue  respectively.  There  was  no  case  exactly  in 
ix)int,  for  though  in  the  cases  of  Porter  v.  Bradley  (a),  and 
Rce  V.  Jefferj  (*),  it  was  held  that  if  there  be  a  devise  to 
A.  and  his  heirs  for  ever,  and,  if  he  die  leaving  no  issae,or 
leaving^o  issue  heiind  him,  then  over,  the  subsequent  li- 
mitation is  good  by  way  of  executory  devise ;  yet  there, 
he  admitted,  the  word  '  leaving*  made  a  distinction.  In 
fFeaklej  v.  Rugg  (r),  where  an  estate  was  given  to  one 
daughter,  and  if  she  died  without  having  children,  to  an- 
other, Mr.  J.  Lawrence  said,  that  th^  word  having  re- 
ferred to  the  time  of  the  death,  otherwise  it  must  be  read 
'  hawng  had* — Tlnrdljy  supposing  Clerk  to  take  an  execn- 
tory  devise,  could  he  or  his  heirs  have  a  writ  of  intrusion  ? 
It  would  be  insisted  that  a  tenant  for  Ufe  only  could  have 
.  this  remedy ;  but  a  devisee,  he  said,  had  noformedaei  Eke  a 
tenant  in  tail,  to  whom  the firmedm  was  quasi  his  writ  of 
right ;  and  though  it  did  not  therefore  necessarily  fbUov 
that  he  should  have  this  other  remedy,  yet  in  Eastam 
V.  Baker  {d)  a  writ  of  intrusion  had  been  brought  by  the 
devisee ;  and  though  it  passed  sut  jilentio,  yet  as  no  ob- 
jection was  made  to  it,  it  was  at  least  a  negative  anthori- 
ty  in  his  favour.  If,  however,  the  writ  of  intrusion  were 
not  exactly  the  proper  remedy,  it  was,  at  all  events,  so  si- 
milar, that  though  the  principle  of  forming  a  writ  in  em- 
simili  casu  (^),  did  not  strictly  apply  to  a  devisee,  yet  the 

(a)  3  T.  if.  143. Cb)  7  T.  R.  6^ (c)  7  71  JR.  3S6l 

(d)  1  Tatm.  174. (e)  Given  by  stat.  fFestm.  the  second,  13  £i 

Y«  c.  t4»  for  the  revenioners  after  tnealknation,  but  during  the  life  of 
the  tenant  in  dower,  or  other  tenant  for  Ufe.  3  BL  Com.  1 83,  m»te  t, 
11th  ed.l^.jV^.fi.  806. 
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«     court  would  allow  a  smanil^parture  in  the  writ,  to  adapt  181^; 

It  to  a  particular  case^  eadenti  sub  eodem  jure.    Here  it  gj,  g.  Romillt 
might  be  adapted,  merely  by  not  introducing  a  strict  v. 

tenancy  for  life.     [Urd  C.  J.  GMs.—Is  there  any  in-         ^^^^' 
stancC)  except  in  cmsimUi  casu^  where  a  new  writ  has  been 
granted  ?  The  strongest  case  that  I  recollect  is,  where  it 
has  been  held  that  the  assignees  of  a  bankrupt  may  main- 
tain a  writ  of  entry,  or  a  writ  of  right ;  but  that  depends 
on  the  statutes  of  bankrupt,  which  give  the  assignees  the 
same  remedy  as  the  bankrupt  w;ould  have  had.]    FourtUy^ 
as  to  the  statute  of  82  H.  8,  c.  2,  he  contended  that  the 
limitation  of  that  statute  only  applied  to  cases  where  there 
had  been  an  adverse  enjoyment,  which  was  not  the  case 
in  the  present  instance.    Lastly^  with  respect  to  CJerhzad 
his  heirs  being  barred  by  the  fine,  he  contended  that 
there  existed  no  estate,  when  the  fine  was  levied,  on  which 
it  could  operate ;  H.  Smith  the  younger  was  tenant  in 
fee,  and  had  no  imperfect  estate,  by  enlarging  which  hfe  * 
could  give  an  estate  to  any  other;  the  person  ultimately 
interested  had  not  then  even  an  inchoate  title.    In  Focus 
T.  SaRshiry  {a)  Lord  Htde  said,  '  a  fine,  with  5  years  non 

*  claim,  must  bar  an  esx^te  precedent  to  the  fine,  not  subse^ 

*  qnent  to  it.'  So  9  Co.  106,  elucidated  and  corroborated 
by  10  Co.  95. }  Cartbtof  15.  The  stat.  4  Hen.  1,  c.  24, 
only  gave  effect  to  the  5  years  non  claim,  but  gave  no  ad- 
ditional validity  to  the  fine,  which  could  only  operate  on 

an  estate  in  existence  at  the  time  when  the  fine  was 

levied. 

Mr.  Setjt.  Ccpley,  contri,  contendedfjlrst,  that  the  true 
comtmction  of  this  devise  was,  that  H.  Smith  the  younger 
should  take  an  estate  tail,  with  remainder  in  tail  by  im-      ^ 
plicartion  to  his  fethef  $  being  cut  down  firom  the  fee  ori- 

(a)  Hofdr.  4O0. 

s  s  2 
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1815;  ginally  granted.     He  cited  ^l%ffy  ▼.  jtgar{a\  where  the 

^!^  devise  was  to  the  testaitor^s  son>  and  his  heirs  for  ever, 

Sir  S.  RoMiLtY  ,.  .  , .     .  .  . . 

V.  upon  condition  to  pay  his  sister  a  certam  annuity ;  and  in 

Jambs.         ^^^  ^j^^  son  and  daughter  both  died  without  having  any 
bsue,  over  to  another ; — ^the  court  held  that  the  devise 
over  was  not  an  executory  devise,  but  a  remainder  limit* 
ed  after  successive  estates  tail  of  the  son9  and  of  the 
daughter  by  implication.    That  case^  he  said,  was  as  simi- 
lar to  the  present,  as  it  vras  possible  for  cases  of  this  kind 
to  be  i  except  that  the  present  case  was  still  stronger,  be- 
cause it  was  natural  for  the  testator  to  contemplate  that 
the  father  would  die  before  the  son,  and  then  the  son 
would  have  taken  an  estate  tail  by  imfriication  of  that 
part  which  was  not  expressly  devised  to  him.    The  g«ie- 
ral  rule  was,  that  the  courts  would  not  constroe  a  devise 
to  be  executory,  if  they  could  avoid  it  i  and  that  principle 
was  recognised  in  17th  Vesey^  479.    The  cases  which  had 
been  dted  by  the  other  side  oh  this  question  were  perfecd j 
distinguishable  from  the  present,  by  the  expression  *  lea^ 
*  ing  no  issue*  instead  of*  having  no  issue.'  [LordC.  J.GflUi. 
It  cannot  be  contended  that  the  general  words,  ^  having  do 
issue,'  can  be  construed  to  imply  having  no  issue  at  the  time 
of  the  testator's  death.]  That  being  so,  secondly^  even  sup- 
posing this  to  be  an  executory  devise,  the  condngeacy  oa 
which  it  was  to  take  place  had  not  happened ;  for  it  could 
only  have  happened  in  the  event  of  the  father  dying  be- 
fore the  son. — Thirdly^  admitting  it  to  be  an  executory 
devise,  and  the  contingency  to  have  happened,  he  coo- 
tended  that  CUrk  had  lost  all  remedy  by  the  lapse  of  20 
jesLTS.    The  different  writs  had  been  drawn  with  great 
nicety  and  precision^  and  the  writ  of  intrusion  would  only 
lie  in  the  three  cases  of  reversioner  after  tenant  for  life, 

(tt>  12  East,  253. 


V 
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of  tenant  in  dower,  or  tenwdt  by  the  courtesy  (0).    The  1615^ 

only  instance  of  a  writ  framed  on  the  statute  of  WisU  ^.  ^  ^^ 

-.,.,..  ,  ..1        SirS.  RoMiLiT 

ftunster,  which,  he  said,  was  now  to  be  considered  as  9. 

almost  obsolete,  was  that  which  was  strictly  called  the         JaMss. 
writ  *  in  eomimili  casu*  {b\  and  which  followed  its  model 
very  closely.     If  a  new  writ  were  to  be  framed  on 
the  present  occasion,  it  would  rather  be  on  the  fortnedon 
in  reverter^  as  being  more  analogous  to  it  than  the  writ  of 
intrusion;  and  then,  again,' the  lapse  of  20  years  would 
operate  as  a  bar*   ^Mt  fourthly^  if  the  writ  of  intrusion  were 
the  proper  remedy,  it  would  be  barred  by  the  statute  of 
S2  Hen*  8,  c.  2,  because  the  person  claiming  must  count 
in  a  possessory  action  within  50  years  from  the  seisin  of  his 
ancestor;  CUrk  never  having  entered ;  for  it  must  be  on  an 
actual  seisin  (r).    [Lord  C.  J.  GiMi.— Can  it  be  law,  that 
if  the  tenant  for  life  live  for  50  years,  the  remainder-man 
loses  his  remedy  ?]    That  particular  remedy,  he  said,  was 
lost.     Lastly^  he  contended,  that  if  the  devise  were  exe- 
cutory, it  would  be  barred  by  the  fine.     It  was  true  that 
the  fine  must  have  sometliing  on  which  to  operate,  and 
v^hich  it  might  displace ;  but  it  was  not  necessary  that  the 
estate  should  be  in  existence  at  the  time  when  the  fine 
was  levied,  although  the  five  years  would  not  begin  to  run 
till  the  estate  was  in  esse.    In  the  present  case,  the  younger 
Stnith  being  seised  in  fee,  had  levied  a  fine  which  could 
not  then  operate ;  but  as  soon  as  the  estate  on  which  it 
was  to  operate  arose,  the  five  years  would  begin  to  run. 

Mr.  Serjt.  Lens^  in  reply,  recapitulated  the  grounds  of 
his  former  argument,  and  concluded  by  observing,  that  the 
question  was,  not  as  to  the  remedy  which  Clerk  or  his  re- 
presentatives might  have ;  but  whether  the  vendors  could 
establish  so  dear  a  title  that  the  plaintifi^  would  be  obliged 
to  accept  it 

(a)  h\  N.  B.  203.-T {h)  .Ante  59O,  note  (e). (c)  32  Iltn, 

f^,  c.  S,  t.  6,  and  see  BeviCs  case,  4  O;.  10. 
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JS1£«  Lord  Chief  Justice  Gibbs. — ^This  case  has  been  ez- 

„.  ^  ^"^^  tremdy  well  areued,  and  the  court  will  take  time  to  coo- 

V.  sider  It }  i>ut  there  is  one  point  on  which  I  shall  now 

Jam86.  oiake  an  observation.  It  Is  intimated^  that  if  any  donbt 
can  be  cast  on  the  title  of  the  vendorsy  the  plaintiff  will 
be  entitled  to  recover  back  the  deposit.  Now  if  he  had 
gone  into  a  court  of  equity,  the  chancellor  would  noty 
perhaps,  have  obliged  an  unwilling  purchaser  to  ratify  the 
contract.  But  if  he  come  into  a  court  of  law  to  recover 
the  deposit  on  the  ground  of  an  insufficient  title,  he  must 
abide  by  the  decision  of  that  court ;  and  that  is  the  diffi- 
culty which  the  party  has  brought  upon  himself  by  com* 
ing  into  a  court  of  law. 

On  this  day  the  Cbief  Justice  delivered  the  opinion  of 
the  court.  His  lordship,  after  stating  the  case,  said :— The 
question  is,  whether  under  all  the  circumstances,  H.  Stmth 
the  younger  would  be  able  to  make  a  good  title  to  a  pur- 
chaser. The  way  in  which  the  objections  to  the  title 
have  been  stated,  in  substance,  is  this : — First,  it  is  said  by 
the  plaintiff  that  H,  Smith  the  younger  took  a  defeasiUe 
fee  simple, — defeasible  on  the  event  of  his  fether  and  him- 
self both  dying  having  no  issue ;  that  neither  did  leave  any 
issue,  and  therefore,  that  the  event  which  was  in  contem- 
plation did  happen.  The  plaintiff's  argument  is  then  di- 
rected to  the  answers  which  might  be  made  to  this  ob- 
jection. First,  it  would  be  said  that  CUrVs  estate  was 
barred  by  the  fine  and  non-claim  ;  to  which  the  plaintiff 
answered,  that  though  a  fine  had  been  levied  by  both  the 
Smiths,  and  though  five  years  had  since  elapsed,  yet  that  this 
was  a  case  to  which  the  doctrine  of  non-claim  did  not, 
under  the  circumstances,  apply ',  because,  being  an  exe- 
cutory devise,  though  it  was  transmissible  from  ancestor 
to  heir,  yet  that  the  estate  was  not  displaced  by  the  fine. 
Lastly,  as  to  the  remedy  which  was  left  to  Ckrk,  it ' 


f'^' 


IN  THB  FIFTY-^F^VjL^TEAR  OF  O^O.  HI.  60l 

contended,  that  he  might  n^  ,*  a  writ  of  intrusion,  though  ]8l5f 

not  an  ejectment ;   and  though  it  was  true,  generally  g.  g  ^^^^ 
speaking,  that  a  writ  of  intrusion  would  in  strictness  only  t>. 

lie  for  a  tenant  for  life,  yet  that  under  statute  Westtn.  2,  Jambs. 
a  writ  might  be  shaped  in  the  same  way^  and  provide  a 
similar  remedy. — These,  as  well  as  I  can  recollect,  are 
the  answers  which  it  was  supposed  would  be  made  to  the 
plaintiff^s  objections,  and  the  mode  in  which  it  was  attempt- 
ed to  dispose  of  them.  The  principal  question  is,  what 
estate  H,  Smith  the_  younger  took  under  the  will:  If  he 
took  an  estate  tail,  all  the  other  questions  are  out  of  the 
case  i  for  then,  being  tenant  in  tail,  he  levied  a  fine  with 
his  &ther|  which  would  certainly  displace  CUrVs  estate  \ 
and  then  the  non-claim  would  operate  on  that  estate  so 
displaced.  We  are  of  opinion,  that  H.  Smith  the  younger 
did  take  an  estate  tail.  By  the  first  limitation  of  the  will, 
the  testator  devises  to  if.  Smth  the  elder,  in  fee,  all  his 
estates  which  are  not  afterwards  otherwise  disposed  of: 
then  follows  the  devise  to  H.  Smith  the  younger,  which 
revokes  the  former  devise  to  H,  Smith  the  elder,  of  the 
premises  in  question,  and  gives  them  in  fee  to  the  younger 
Smith;  but  by  a  subsequent  clause,  in  case  both  the  Smiths 
should  die  having  no  issue,  all  the  testator's  real  estate  is 
devised  over  to  ClerL  This  plainly  cuts  down  the  fee, 
vrhich  would  otherwise  have  been  devised  to  H.  Smith  the 
younger,  to  an  estate  tail ;  and  shews  that  by  the  word 
Mrs  in  the  devise  to  him,  the  testator  meant  heirs  of  his 
body;  In  this  state  of  the  case,  however,  something  is 
Idft  beyond  these  particular  estates,  under  the  original 
devbe  to  the  elder  Smith  in  fee ;  and  there  would  accord- 
ingly be  an  estate  tail  to  H.  Smkh  the  younger,  with  re- 
aiainder  in  fee  to  his  father.  But  the  same  devise  which 
cuts  down  the  fee  of  the  younger  Smithy  operates  in  the 
same  way  on  that  of  his  father.  Something  is  consequent- 
ly still  left  over  in  remainder^  and  we  think,  therefore. 
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thftt  H.  Smith  the  younger  takes  an  estate  tail,  reRiaiii(ier 
in  tail  to  his  father,  remainder  over  in  fee  to  Mafias  Clerl. 
It  has  been  contended ,  that  this  was  not  an  estate  tail  in 
the  younger  Smith,  but  was  an  executory  devise^  contin- 
gent on  the  ev^t  of  both  the  Smiths  dying  having  no  is- 
sue of  either  of  their  bodies ;  and  that  that  expressioo 
means  leaving  no  issue.  But  there  is  no  case  to  prove  that ;. 
and  if  the  bequest  be  not  capable  of  that  construction,  it 
can  only  receive  that  which  has  been  above  stated ;  and 
the  Smiths  having,  levied  a  fine,  the  remainder-man  is 
barred  by  the  statute  of  4  Hen,  1,  e.  24.  This  being  the 
opinion  of  the  court  upon  that  point,  it  is  su£Eicient  to 
shew  that  those  under  whom  the  plaintiff  purchased  can 
make  a  good  title,  and  it  is  therefore  unnecessary  to  give 
any  decision  on  the  other  points. 

Judgment  for  the  defendant. 


Saturday, 
June  10. 

The  court  will 
not  assist  the  de- 
mandant in  a 
writ  ofright;  and 
therefore  will 
not  allow  him  to 
quash  a  writ  of 
summons  which 
has  been  irregu- 
larly executed. 


ADAMS^  demandant; — ^eadway,  tenant. 

JMr.  Serjt.  Pell  moved,  on  the  part  of  the  demandant  id 
this  writ  of  right,  for  leave  to  quash  the  vmt  of  summoos 
to  the  four  knights,  (who  chuse  the  twelve  to  try  the 
right ;)  on  the  ground  that  no  previous  notice  of  ezecot- 
ing  it  had  been  served  on  the  tenant's  attorney.  The  ap- 
pUcation,  he  said,  was  made  in  the  demandant's  own  de- 
lay, ex  majori  cautela^  lest  it  should  be  objected  that  the 
tenant  would  have  had  a  right  to  challenge  the  four 
knights.  For  though  it  was  laid  down  by  Lord  Cdte{a\ 
that  they  could  not  be  challenged,  the  contrary  appeared 


(a)  Co.  Lit.  2Q4.  a. 
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by  15  Eiw,  I.  4.  and  the  manner  in  which  they  were  to 
be  challenged  was  there  stated. 

Lord  Chief  Justice  GiBBs.-r-The  rule  which  has  been 
adopted  on  consideration  is,  that  as  a  writ  of  right  gene- 
rally seeks  to  disturb  a  possession  which  has  continued  for 
a  considerable  length  of  time,  the  court  will  not  assist  the 
demandant  in  getting  over  any  difficulties  that  may  occur 
to  him. 

The  rest  of  the  court  concurred  in  the  opinion  of  the 
Chief  Justice ;  Mr.  Justice  Heath  observing,  that  it  was  in 
general  a  very  vexatious  proceeding  \  and  accordingly  the 
application  was 

Rejected,  (/i) 


1815. 
Adams 

V. 

Radway. 


(a)  See  S  JFiUiamsU  Saund.  45,  uote  (4)«  on  the  proceediogs 
in  a  writ  of  right. 


BUTTON  V.  BYRE.  Wednciflay, 

June  14. 

This  action  was  brought  to  recover  the  sum  of  .£27889  Two  partners,  A. 

with  interest,  for  money  paid  to  the  use  of  the  defendant,  ^fh^f  JL^/ 

and  was  tried  before  Mr.  Justice  Baylejj  at  the  last  as-  if^og,  agree  to 

sizes  for  the  county  of  Lincoln^  when  the  following  £icts  ^hip  as  from'tbe 

were  admitted  by  both  parties.— The  plaintiff  and  defend-  *»*  ^^  January 
^  .       .  S  ,  !_  J  •       1810.  and  that 

ant^  bemg.m  partnership  together  as  merchants  and  m-  neither  of  them 

shall,  after  sign- 
ing the  deed  of  dissolution,  make  any  purchase  to  bind  the  other ;  but  that  erery  such 
purchase  shall  be  on  his  own  prirate  account.  On  the  S7th  of  O^oher  1810,  ^.  as^ 
aigns  his  property  to  his  creditors,  who  covenant  not  to  sue  him,  and  that  if  they  do,  the 
deed  of  assignment  shall  be  a  release  to  him,  which  deed  is  signed  by  B. — A.^  after  sign- 
ing the  deed  of  dissolution,  having  contracted  debts  in  the  name  of  the  firm,'  B*  pays 
them.*— J9e/</,  1st,  that  B.  was  liable  for  those  debts,  the  covenant  not  to  sue  A,  not 
operating  as  a  release  to  B. — ^Sdly,  that,  supposing  it  had,  the  creditors  would  have  ha4 
a^n  eaaiuble  claim  on  B.,- which  would  have  justified  his  pay  ins  the  money }  and« 
ihe^tore,  that  B.  was  entitled  to  recover  it  from  A.  as  money  paid  to  his  ose. 


^04  CA9SS  IN 

1815.  surance  brokers,  on  the  26th  oS  August  ISO^,  entered  into 


HUTTOV 


a  deed  to  dissolve  the  partnership}  as  from  the  1st  of  J«- 

'«.'""        nuary  then  pext  \  in  which  deed,  among  other  things,  it 

Ekrb,  ,1^5  mutually  covenanted  and  agreed,  *  that  neither  the 

'  plaintiff  nor  defendant  should,  after  the  signing  of  that 

<  deed,  and  before  the  said  1st  of  January^  cuther  in  his 

*  own  name,  or  in  the  name  or  names  of  any  other  pernn 
'  or  persons,  or  in  the  firm  of  Eyre  and  Hutiaft^  make  any 

*  purchase  of  goods  in  their  said  businesfk,  or  by  way  of 
^  speculation,  so  as  to  bind  the  other  of  the  said  parties  to 
'  such  contracts.     But  if  any  purchases  of  goods  were 

*  made  by  either  of  the  said  parties,  the  same,  though  made 

*  in  the  partnership  firm,  should  be  on  the  private  account 

*  of  the  individual  party  making  the  same.*  The  notice 
of  dissolution  did  not  appear  in  the  Gazette  till  the  24th  of 
January  1810.  Onthed7th  o{  October  1810,  the  defend- 
ant  executed  an  assignment  of  all  his  property  to  trustees 
for  the  benefit  of  his  creditors  ;  in  consideration  of  which, 
the  creditors  covenanted  and  agreed  with  the  defendant  not 
to  sue  him  on  account  of  any  debt  due  to  them  from  him  i 
and  that  in  case  they  did  sue  him,  the  deed  of  assignment 
should  be  a  sufiicient  release  and  discharge  for  him.  Ths 
deed  was  executed  by  several  creditors,  and  amonj;  others, 
by  the  plaintiff,  '  for  the  late  firm  of  Eyre  and  Hattm.' 
When  the  assignees  examined  into  the  defendant's  afiirs, 
it  aflpeared  that,  between  the  time  of  executing  die  deed 
of  cfissolution  and  the  1st  of  January  1810,  thedefiaadaii: 
had  contracted  different  debts  to  the  amount  o£<£3  658,  in 
die  names,  and  under  the  firm,  of  Eyre  and  Huitmu  In 
1812  the  assignees  paid  a  dividend  of  5/.  in  the  pound, 
leaving  a  deficiency  in  the  debts  contracted  by  the  dcfead- 
ant,  since  the  dissolution,  of  4^2778 ;  which  the  plaintiff 
paid  to  the  respective  parties,  and  which  was  the  sum 
sought  to  be  recovered  in  the  present  action. — A  verdict 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 
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court|On  the  following  objections,  which  were  made^on  the  1815. 

part  of  the  defendant.   Fint,  that  the  deed  of  composition        ,,^^''^ 
operated  as  z  release,  not  only  to  the  defendant,  but  also  t*. 

to  the  plaintiff,  as  the  defendant's  partner  $  and  therefore,  £trb« 

that  the  plaintiff  was  under  no  obligation  to  pay  the  re- 
mainder  of  the  debts,  and  had  consequently  paid  them  in 
his  own  WTong.'^Sec^ndfyf  that  the  action,  if  maintainable 
at  all,  should  have  been  on  the  covenant. 

Mr.  Seijt.  Vaugban  having,  in  Easter  term,  obtained  a 
rule  tnsi  to  set  aside  the  verdict,  and  enter  a  nonsuit. 

The  SoOcitor-General,  and  Mr.  Seijt.  Copley,  on  a  former 
day  in  this  term,  shewed  cause  against  it ;  but  as  their  ar- 
guments, and  those  of  Mr.  Seijt.  Vaugban  in  support  of 
the  rule,  were  recapitulated  very  fully  by  the  Chief  Jus- 
tice in  his  judgment,  it  is  unnecessary  to  insert  them 
here.  The  court  took  time  to  consider  of  the  question, 
and  on  this  day  their  judgment  was  delivered  by 

Lord  Chief  Justice  Giebs. — ^This  was  an  action  for 
motley  paid  to  the  defendant's  use,  to  which  two  objec- 
tions have  been  made.  One  is,  that,  supposing  any  thing 
to  be  due,  it  is  not  recoverable  as  on  a  parol  contracti  but 
that  the  plaintiff  should  have  sued  as  for  a  breach  of  the 
covenant.  We  are  of  opinion,  that  that  objection  cannot 
avail  \  because  we  think  that  the  whole  of  the  covenant^ 
taken  together,  amounts^to  an  agreement,  that  each  part- 
ner would  be  responsible  for  the  debts  which  he  should  con- 
tract after  the  agreement  to  dissolve  the  partnership,  aU 
though  the  partnership  should  remain,  as  to  the  rest  of  the 
world,  till  the  1st  oi  January  following.  The  defendant, 
therefore,  ought  to  have  paid  the  debts  which  he  had  so 
contracted ;  and  as,  in  consequence  of  his  not  paying  them, 
the  burthen  fell  on  the  plaintiff,  the  money  was  paid  to  the 
defendant's  use,  and  the  plaintiff  is  consequently  entitled  to 
recover  it  as  such.  The  other  objection  is,  that  by  the 
compQsition  deed>  the  plaintiff,  as  well  as  the  defendantf 
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1815.  ^^3S  absolved  from  all  the  demands  of  the  creditors*,  nd 

'■'"^*'  that  therefore  he  had  a  legal  answer  to  those  demaiids, 

0.  of  which  he  ought  to  have  availed  himself;  and  that  no( 

Eyre.  having  done  so,  the  money  was  paid  unnecessarily, and  m 

his  own  wrong.  In  answer  to  this,  the  plaintiff*  alleges 
that  he  is  not  discharged ;  that  the  debts  were  contracted 
in  the  name  of  himself,  as  well  as  in  that  of  the  defend- 
ant ;  that  the  covenant,  on  the  part  of  the  creditors,  was 
only  that  they  would  not  sue  the  defendant ;  and  du£ 
although  the  defendant,  if  he  had  been  sued,  might  luTe 
brought  a  cross  action  against  the  creditors,  their  coveoant 
did  not  operate  as  a  release  of  the  joint  debts.  He  coo- 
tends  that  the  law,  that  a  covenant  not  to  sue  operates  as 
a  release,  applies  only  as  between  those  who  are  released, 
and  those  who  give  the  release ;  and  that  this  constroc- 
tion  is  only  given  to  it,  in  order  to  avoid  circuity  of  actioo. 
.  The  defendant  insists  that  the  rule  goes  much  further; 
and  that  the  covenant,  being  a  release  to  himself^  operates 
also  as  a  release  to  the  plaintiff*,  who  was  jointly  bosnd 
with  him  ;  and  that,  in  fact,  is  the  question.  The  plain- 
tiff relies  on  certain  authorities,  which  shew  that  the  lav 
on  this  subject  is  not  so  general,  as  has  sometimes  beea 
contended  for ;  viz.  that  the  covenant  not  to  sue  one 
party  operates  as  a  release  to  all.  The  case  of  Diott  x. 
NenBhalUa)  has  been  cited,  which  was  an  action  on  ajiunt 
and  several  bond  against  one  of  the  obligors,  who  pleaded 
a  release ^o  his  co-obligor,  and  issue  was  taken  on  there- 
lease.  It  appeared  that  the  second  obligor  had  assigned 
his  effects  to  the  obligee,  who  covenanted  not  to  sue  for 
any  debt,  Sec.,  in  the  same  terms  as  in  the  present  case  \ 
^  and  that  if  he  did  sue,  that  covenant  should  be  a  sufficient 
release  and  discharge.     It  was  contended,  that  thb  ms 


(fl)  8  T,  R.  1(58. 
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an  actual  release  to  the  party  with  whom  the  coT^nant  \s\5. 

had  been  made ;  and  if  that  were  so,  it  would  undoubt-       ,,  ^"v-^ 

HuTTOir 
edly  have  operated  in  favour  of  his  co-obligor ;  but  tlie  t>. 

court  held  that  it  could  not  so  operate,  because  the  reason         £tre. 
for  such  construction,  viz.  the  avoiding  a  circuity  of  ac- 
tion, did  not  apply.     That  case,  however,  is  not,  in  all  its 
parts,  similar  to  the  present ;  because  iiere,  the  parties 
being  jointly  and  severally  liable,  one  might  be  sued  with- 
out thepther;  and  in  Lacy  Vm  Xynaston  (a),  that  is  given 
as  a  reason  why  the  rule  should  not  apply.    These  cases, 
therefore,  not  being  a  direct  authority  for  the  present 
case,  we  must  look  to  the  principle  on  which  the  role  has 
been  applied,  that  a  covenant  not  to  sue  shall  operate  as  a 
release.    Now  where  there  is  only  ji.  on  one  side,  and 
Bm  on  the  other,  the  intention  of  the  covenant  by  A.  not 
to  sue  B.  must  be  taken  to  mean  a  release  to  B.,  who  is 
accordingly  absolutely  discharged  fron  the  debt,  which 
j1.  undertakes  never  to  put  in  suit  against  him.    The  ap- 
plication, therefore,  of  the  principle  in  that  case  not  only 
acts  in  prevention  of  the  circuity  of  action,  but  falls  in 
with  the  clear  intention  >  of  the  parties.     But  in  a  case 
like  the  present,  it  is  impossible  to  contend  that,  by  a  co- 
venant not  to  sue  the  defendant,  it  was  the  intention,  of 
the  covenantors  to  release  the  plaintiff,  who  was  able  to 
pay  what  his  partner  might  be  deficient  in.  It  would  have 
been  an  easier  and  a  shorter  method  to  have  given  a  re- 
lease, than  to  make  this  covenant.    The  only  reason, 
therefore,  for  their  adopting  this  course  was,  that  they 
did  not  chuse  to  execute  a  release  to  the  defendant,  be* 
cause  that  would  also  have  operated  as  a  release  to  the 
plaintiff;  whereas,  they  considered  that  a  bare  covenant 
not  to  sue  the  defendant  would  not  extend  to  his  part- 
ner.   As,  therefore,  tlie  terms  of  the  covenant  do  not 

(a)  12  Mod.  551.  . 


Etre. 
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1615.  require  such  a  constructioii»  aud  as  such  a   cononic- 

H^^Tov        tion  would  be  manifestly  against  the  intention  of  tbe 
^  V.  parties,  we  are  decidedly  of  opinion^  that  it  ought  not  to 

be  suffered  so  to  operate.  It  was  rightly  contended,  te 
|he  plaintiff  might  have  been  sued  alone,  ami  that  it  was 
only  by  pleading  in  abatement  that  he  could  absohre  lam- 
self,  and  that  he  might  even  have  failed  in  that  jdea.— 
But  laying  that  out  of  the  question,  we  are  of  opinioD, 
that  the  rule,  that  a  covenant  not  to  sue  operates  as  a  re- 
lease, applies  only  to  cases  where  the  covenantor  ahd  co- 
venantee stand  alone,  and  not  where  the  ccrvenantor  is  id- 
debted  jointly  with  another.  Another  ground  on  which, 
as  it  strikes  me,  the  action  might  be  supported^  k  tUt:— 
hi  Dmm  v«  NtwIMj  IjixA  Ktnyon  says,  *  that  even  if  the 
'  deftndbmt  (the  co-obligor)  had  succe^ed  in  that  actko, 
*  a  court  of  equity  would  have  given  the  plaintiff  (the  ob- 
'  ligee)  full  relief/  Now  if  the  plaintiff,  in  the  presem 
case,  had  been  Compelled  to  pay  this  money  by  prooeed- 
ingd  kk  Ctahceijf  he  would  have  been  entitled  to  recover 
in  this  action.— Drj/,  then,  we  are  of  opinion,  that  this 
was  the  proper  mode  of  action. — Secondly^  that  thb  cove> 
nant  to  thedefeddaht  was  no  release  to  the  plaintiff;  tfd 
further,  supposing  it  had  been,  the  creditors  would  hare 
had  an  eqtlitable  claim  oh  the  plaintiff,  which  vrouU  hm 
justified  hh  paying  the  moneys  and  this  would  have  ^va 
him  a  right  over  against  the  defendant. 

Rtfe^schafgei 


T 
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1815. 


BROWK  V.  CRUMP.  Wednesday, 

June  14. 

J N  this  case,  the  defendant  having  demurred  to  the  first  ^l****  **l*   . 

^  _      -    ,        ,  ,        ,  .     ,_,     ,,  ,    plaintiff,  having 

count  of  the  declaration,  the  plaintiff  had  leave  to  amend  obtained  leave  to 

it  (fl),  and  added  three  new  counts,  not  containing  any  f,X'*de*I*^""' 
new  cause  of  action,  but  only  varying  the  former  so  as  to  adds  new  counts, 

obviate  the  objection-  Tn'nl'^r,!!!"  f 

-'  no  new  cause  of 

Mr.  Serjt.  Best^  on  a  subsequent  day,  moved  that  the  action,  hut  only 
new  counts  should  be  struck  out  of  the  declaration,  on  of  stating  that^ 

the  ground  that  the  court  had  only  given  leave  to  amend  which  was  dc- 

-  -  ,  .  murred  to,  the 

the  count  demurred  to.  court  will  not 

Mr.  Seijt.  Cop/iy  now  shewed  cause  against  the  rule,  3',^^",^'^?'  ^®  ^ 
and  contended  that,  though  the  plaintiiF  could  not  have 
added  new  counts  for  a  difierent  cause  of  action,  there 
could  be  no  objection  to  those  which  had  been  added ; 
for  they  had  only  changed  the  form  of  the  considera- 
tion, making  it  executory^  instead  of  executed,  as  it  ori- 
ginally stood. 

Mr.  Serjtfc  Best,  contri^  observed  that,  whether  the 
court  would  have  allowed  thb  addition  on  motion  or 
summons,  was  not  the  question; — the  defendant  should 
have  an  opportunity  of  objecting  to  them. 

Lord  Chief  Justice  Gibbs. — ^There  is  no  doubt  but 
the  plaintiff  might  have  had  leave  to  add  these  counts,  if 
he  had  applied  for  it ;  because  it  is  evident  that  what  was 
unnecessary  before,  may  be  very  necessary  now,  in  order 
to  meet  the  different  circumstances  of  the  case.    On  the 


(a)  Vtd.  sufra,  667. 
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Browk 

V. 

Crump. 


other  hand,  the  defendant  should  have  an  opportumif 
of  examining  the  additional  counts;  and  if  it  appor 
that  there  is  any  material  alteration  in  the  statement) 
they  may  be  struck  out ;  but  the  new  counts  being  in- 
troduced only  to  vary  the  manner  of  stating  the  coDsi- 
deration,  the  court  will  not  order  them  to  be  struck  out. 

Rule  dischai^. 


Wednesday, 
June  14. 


STREET  V.  BROWN. 


Where  an  instru- 
ment  is  executed 
by  two  parties, 
each  keeping  one 
part;  if  one  be    ' 
lost,  the  court 
will  not  compel 
the  other  party 
to  produce  his 
part,  in  order 
to  support  an  ac* 
tion  against  him 
on  the  instru- 
ment. 


Mr.  Serjt.  Lens,  on  a  former  day  in  this  term,  obtain- 
ed a  rule,  calling  on  the  defendant  to  shew  cause  why  he 
should  not  produce  to  the  plaintiff  the  charter-pany 
which  he  had  in  his  possession,  and  permit  him  to 
take  a  copy  of  it ;  or  why  the  defendant  should  not, 
at  the  cost  of  the  plaintiff,  deliver  to  him  a  copy  of  h. 
— ^It  appeared  by  the  plaintiff's  affidavit,  that  tbe 
charter-party  bad  been  made  between  ^oim  Street,  it- 
ceased,  the  ownpr  of  the  chartered  vessel,  and  the  de- 
fendant;— that  one  part  was  left  with  the  defendant,  and 
the  other  taken  to  sea  by  Street,  and  was  lost,  together  with 
tbe  vessel ; — ^that  this  action  was  brought  by  the  widow  and 
administratrix  of  the  deceased,  for  not  loading  the  vessd, 
agreeably  to  the  charter-party  in  question  ; — and  that  the 
plaintiff  could  not  safely  declare  without  having  a  copy 
of  it. 

The  Solicitor  Genera/  now  shewed  cause  against  the 


IN  THB  wmn-wmn  n^B  or  cso.  tii.  61 1 

ivle^  zod  observed  that,  though  the  court  would  iiHer-  16M. 

fere,  where  one  instrument  being  executed  by  two  per-         „  ^"^^ 

sas»,  was  deposttftd  in  the  hands  of  one  of  them,  as  a  v. 

tniatee  for  the  odier ;  yet^  where  there  was  ar  coimter'*        B«6wk. 

part  of  the  instrument^  as  in*  the  present  case,  the  co^n 

would  not  interpose;  nor  had  they  any  authority,  ke 

comended,  to  caii  on  a  party  to  produce^  a  copy  which 

be  never  held  fat  the  benefit  of  any  otber  person.—^ 

the  cases  of  BUkty  y.  Porter  (a),  SatMmt  v.  iHiSipj(i)f 

and  iuriif  v.  Kwgic),  the  court  compelled  the  production         » 

of  the  instrument  in  each  caae,  on  the  ground  that  the. 

p9rty  who  had  the  custody  of  it  was  to  be  consid^t^ed 

menely  as  a  trustee.    The  pkantiff  should  file  a  btii  ia 

equity  for  a  dtacorery,  and  then  the  defendant  would  be 

eniJded  to  state  in  hjs  answer  many  things  which  would 

be  important  £nr  him  in  hie  defence.    [Lord  C.  J.  Ottk. 

— ^I  should  like  to  hear  firom  the  other  side,  ^hetlier  it 

ha*  ever  heeo  determined  that  a  party,  by  bringing  an 

action,  can  entkfe  himeelf  to  take  out  of  the  hands  of 

the  other  party  that  whic)^  is  neeessary  fer  him  to  ptonr 

bis  casez-^^It  does  not  appear  diet  both  thestf  inscnimcnts. 

wore  originals.] 

Mr.  Serjt  Lim  admitted  that,  most  prdbaUy,  diey 
veie  not  both  arig^lal&;  but  observed  that'me  appKca- 
^flU  was,  not  to  take  the.iastrument  but  of  the  plaintifl^s 
bleids,  but  only  to  he  allowed  to  take  a  copy  of  it.*-4h 
^e  cases  dted^  the  application  wfs  much  stroorger,  bee 
cause  tiere-y  tl^e  court  were  called  upon  to  assist  ]^arties 
irl^^hacl  been  evading  the  stamp  duties,  by  executnig  ' 
mdy  one  pw^t  of  the  agreeiskent  :-rrWith  respect,  there» 
fore,  to  the  authority  of  «tlie  oauet,  if  it  eisisted  in  thbse 


(a>  I  Taun.3e6. («')  4  Taun.  15?. (c)  £Wrf.  6G«. 
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cases,  it  certuinly  might  be  exercised  on  the  present  or-  . 
cation. 

Lord  Chief  Justice  Gibbs.— We  must  look  to  tbe 
principle  on  which  those  cases  were  decided^  and  mim 
not  suffer  om^eWes  to  be  hurried  away  into  a  simihr  de- 
cision, in  a  case  which  does  not  fall  within  tlie  same  prin- 
ciple.—In  BUikiy  V.  PcrteTf  the  circumstances  most  hare 
been  very  strong  ki  favour  of  the  applicatioh  \  for  Lord 
C.  J.  Mansfield  .asks,  *  Of  what  use  would  the  defeod- 

*  ant  s  covenant  be,  if  the  pladntiff  could  not  get  access  to 
^  it  V — putting  it  on  the  ground  of  an  implied  under- 
taking biy  the  defendant  to  produce  it.-*In  Kif^  v.  Khgt 
he  says,  *he  knows  not  how  to  refuse  the  applicstJOD, 

*  aft^  the  case  of  Blakey  v.  Fmin-i — ^hesitating  even 
after  that  decision ; — but,  observing,  <  it  must  be  under- 

*  stood  that,  when  one  part  only  of  a  deed  as  executed, 
^  the  party  holding  it  is. trustee  for  the  other  (a).'  That, 
therefore,  was  the  ground  on  which  these  cases  vere  de- 
cided; and'  it  is  unnecessary  to  mquire  whether  that 
were  such  a  ground  as  did  give  the '  court  authoritr. 
Now,  here,'  there  were  two  parts  of  the  -  instrument,  and 
the  plaintiff  contends  that  the  defendant  .most  give  him 
a  copy  of  his  part,  in  order  that,  the  original  being  lost, 
he  may  make  use  of  the*  copy  at  the  trial. — Suppose  a 
b6nd  were  executed,  dnd  afterwards  lost  by  the  obligee, 
the  obligor  having  kept  a  copy  of  it;  by  the  same  nde 
as  that  by  which  the  plaintiff  calls  on  the  defendant  id 
this  case,  might  the  obligee  demand  the  copy  of  die  hood 

'  from  the  obligor.'— There  is  no  reason  to  induce  tla 
court'to  grant ,  this  application,  nor  is  there  any  case 
which  has  gone  to  such  an  extent ;  and  the  court  is  im- 


(a)  See  his  lordship's,  then  Mr.  Justice  Ot6&«%  jadzmeoi  ia 
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Avilling  to  establish  a  precedent  for  such  applications. —  1815. 

Per  Curiam,  ^^ 

Rule  discharged. 


/ 
O^KBSFFB  v.  DUNN^  and  another.  Wednesday, 

June  14. 

This  actbn  was  brought  against  ^  the  defendants,  as  The  payee  of  a 

drawers,  of  a  bill  of  exchange,  dated  the  i9th  of  Jufif,  hill  of  exchange 

1813,  for  .£1000,  payable  one  month  after  date  to  the  8ente«l  itVor  ac- 

order  of  Captain  %  Sinclair,  drawn  on  Messrs.  JCirie///^*l''''"i*'jr^»c*» 
■^         •'  was  refused,  m- 

and  Co.,  and  indorsed  to  the  plaintiff.     The  Gr^t  count  dorses  it  to  the 

of  the  dedaktion  stated  that,  on  the  IJthot  Jufy  1813,  ^"Som  Jiv- 

the  bill  was  presented  to  Messrs*  RickiiU  for  acceptance,  ing  notice  of 

but  that  they.refiis^.  to  accept  it ;  and  averred  that  they  eit^heMo  the'' 

refused  so  to  do  by  the  directions,  and  at  the  request  of  ?'«w«f»  o'  tj  the 
,       ,1.^  x^  ^         r.^  indorsee.    The 

the  defendants  \  by  reason  whereof,  it  became  unneces-  latter  presenu 

sary  for  the  phiintiff  to  give  any  notice  to  the  defendanu  JL*"  refused  ac 

of  the  non-acceptance.  .  The  second .  count  stated  that  ceptance,  of 

the  bUl,  on  the  13th  of  July  1813,  was  presented  for  ac-  "^.^x^^  ^^^' 

ceptance,  but  refused ;  and  that  the  defendants  had  notice  notice  i-^Held, 

thereof.    The  defendants  pleaded  ^ri/  the  general  issue ;  was  not  dis- 

sicwtUj,  that  the  bills  in  the£rst  and  second  count  were  the  ^^''(^./j^^ 
•''        •  .  •  his  liability  to 

same,  and  that  before  the  supposed  indorsement  and  pre*  the  indorsee,  by 
sentment  for  acceptance  thereof,  Yiz.  on  the  20th  of  June,  li^^Hit  "t^^^ 
1813,  the  said  bill  was  presemed  by  theisaid  J.  Sinclair,  tice  of  the  pre- 
(the  payee),  to  Messrs.  ^rirt// for  acceptance,  and  refused;  '''°"'  dUhonour, 
and  that  Messrs.  JUcicit/  had  not  then  received  any  direc- 
tion or  request  from  the  defendants  not.  to  accept  it ;  and 
that  diie  notice  of  the  said  refusal  was  not  given  t^  the  de- 
fendaats. — ^The  replication^  after  protesting  that  the  se- 
cond plea  was  insufficient  in  law,  alleged  that  the  said 
bill  was  not  presented  by  the  said  J.  Sinclair  to  Messrs* 
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191 5«         RiftiHi  but  acceptance»  and  refused,  mtdo  H  fitwA^  tec 
,^  —The  cause  was  tried  before  Lord  Chief  Justice  GiJfc, 

V.  at  the  sittings  after  last  Hilary  term,  at  GmUbsdl^  when 

Duvv«  j^  appeared  that  the  bill  had  been  presented  bjr  Stulmr 
for  acceptance,  whidi  was  refused ;  and  that  no  notice 
of  that  presentment  and  refusal  was  given  to  the  de- 
fendants ;  but  that  the  f^aintiff  was  a  hfid  Jide  hoUtr, 
and  had  given  due  notice  (tf  the  refusal  to  aocept  the  bill 
when  presented  by  her.  There  was  no  proof  that  die 
defendants  had  directed  Mestts.  JUdetU  not  to  acaspt; 
and  a  verdict  was  accordingly  found  for  the  plaintiff  ^o& 
Ike  second  count,  and  for  the  defendant  on  thefifistcoant, 
and  on  the  special  plea- 
Mr.  8pjt»  Vaugbttth  in  JEsitier  term,  moved  fiarkne  to 
eater  up  judgment  on  the  second  county  immi  elmfmiU  tw- 
ndidQi  on  the  ground  that,  though  the  mpMBt  ci  the 
spocial  plea  had  been  found  for  the  deftsidaBt»  yet  thst 
Aat  plea  did  not  foxnish  a  legal  answer  to  the  acdoa* 

The  Selktar  Gemralv^d  Mr.  Seijt.  Lem  now  shcmtdr 
oanse  against  the  rule.  The  plea,  diey  said»  had  pur 
upon  the  record  what  would  have  been  an  answer  to  the 
case  under  the  general  issue.  It  could  not  be  disputed 
that  if  a^  bill  were  presented  by  the  payee,  or  the  bcdder, 
for  acceptance^  before  it  came  to  maturity,  and  w«reie- 
foied,  such  payee  car  hoUer  was  bound  to  give  .noace, 
and  could  not  keep  it  to  present  it  again,  far  fiu^  purpose 
of  charging  the  previous  parties  to  it ; — that  was  the  priB- 
ciple  in  OftarJ  v.  Hirsiia\  and  GettkUv.  DMfit^  and 
the  object  wa^  to  protect  the  drawer,  by  enabling  Iiiin  to 
,  takehi^moneyootof  the  hands  of  the  diawee.  Evey 
person,  therefore,  who  took  it  undera  hoUcr  who  had 
been  guiky  of  this  laeiis,  took  it  subject  to  all  die  pro- 
tections to  which  the  drawer  was  entided  under  the  ge- 

(a)  S  Bur.  2(570.----(^)  1  T.  R.7lt. 
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neral  kw;  and  Hat  protection  could  not  be  destroyed  by  1815. 

pasting  the  MB  into  other  hands^  but  must  continue      fy^^ 
thitMigfaout  the  whole  ctirrencyof  the  bill.'    In  Roscow  r.         .  v. 
Harif  {a\  the  holder  of  a  biO,  havhig  tendered  it  for  ac-         Dunn, 
ceptance,  which  was  refused^  kept  it  till  it  became  due, 
when  it  was  prefsented  for  payment  and  refused,  and  then 
returned  it  on  the  second  indorser,  who,  not  knowing  of 
the  hcbis^  took  it  upi  and  the  court  held  that  the  se- 
cond indorser  wa^not  entitled  to  recova-  against  the  first 
indorser : — Lord  ElUfiborough  observing,  '  that  if  the  in^ 
'  ddrsers  on  a  bill  be  once  discharged  by  the  laches  of 

*  thef  iiolder  at  th^  time,  in  not  giving  due  notice  of  the 
'  dishonour,  thdr  responsibility  cannot  be  revived,  by  th6 

*  skifbng  of  the  bill  into  other  hands/ — ^The  two  cases,  ' 
th6y  said,  wefe  the  same  in  principle ;  the  drawer  in  the 

present  case  being  iii  the  same  situation  as  the  first  in- 
dotsef  in  the  caise  cited : — ^Every  fresh  indorsement  was, 
in  feet,  a  new  drawing.  This  was  not  like  the  case  of  an 
accepted  bill ;  for  that  was  complete  in  all  its  parts,  and 
was  liable  to  no  coiitingency,  except  forgery,  &c.  Con- 
necting, therefore,  the  two  propositions  together,  firsts 
that,  if  1  bill  vrere  presented  for  acceptance  and  refused, 
though  there  weteiio  necessity  for  such  presentment,  the 
hokter  w^  bound  to  give  noiice  of  it  t6  the  drawer;  and, 
i/MPfd!^,  that,  if  such  notice  wer6  not  given,  the  law 
thre^^  a  protection  round  the  drawer,  by  which  he  was 
discharged,  not  only  as  to  the  party  guilty  of  the  lacbes^ 
but  as  to  every  subsequent  holder;  it  followed  that 
this  ^lea  was  good.  It  might  fall  hard  oh  a  hand  fide 
bolder,  and  might  throw  a  degree  of  doubt  upon  unac- 
cepted bills ;  but  the  holder  nlust  take  them  at  all  risks, 
and  ikiust  trust  to  the  credit  of  the  person  from  whom  he 
received  them. 

Afr.  ^eijt.  Faugiart,  ^d  Mr.  Serjt.  Pel/,  coniri,  ob- 

(a)  12  Eatt,  434,  t  Camp.  453,  5.  C. 
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.181 5*         sarved  that  the  defendant  was  contending  for  a  most 
O'KeeTfe       alarming  proposition  in  the  commercial  world  j  and  thoti 
V.  '  if  it  should  be  esublished,  an  unaccepted  bill  would  be 

no  longer  a  negotiable  instrument ;  for  no  person  wooU 
take  it  until  the  very  day  when  it  became  payable,  be- 
cause he  could  no  longer  reckon  upon  the  security  of  the 
drawer: — ^Every  bill  might  labour  under  the  same  in- 
firmity as  the  present}  viz.  that  an  ineflTectual  attempt 
had  been  made  to  procure  an  acceptsuice,  before  it  came 
into  the  hands  of  the  holder.  The  defendant  had  re- 
lied on  the  authority  of  Rpscow  v.  Hardy,  which,  how- 
ever^  was  very  distinguishable  firom  the  present.  In  tluit 
case,  the  bill  remained,  up  to  the  time  of  its  matuxityj  in 
the  hands  of  the  party  who  had  been  guilty  of  the  bdes; 
and  the  only  question  was^  whether  what  passed  after  it 
became  due  had  altered  the  situation  of  the  parties.  Here, 
on  the  contrary,  the  bill  was  passed  to  the  plaintiff  for  a 
valuable  consideration,  while  it  was  still  in  circulatioD, 
and  before  it  became  due ;  and  there  was  no  allegadoii  in 
the  plea,  that  she  had  received  any  notice  of  the  pievious 
refusal  ^to  accept. 

The  court  took  time  to  consider  of  this  case ;  and  on 
this  day,  Mr.  Justice  Chambre  differing -firom  the  rest  of 
the  court,  the  judges  delivered  their  opinions  seria^m. 

Mr.  Justice  Dallas,  after  stating  the  pleadings  and 
facts  of  the  case,  thus  proceeded :— The  ,que^on  turns 
on  the  validity  of  the  special  plea  j  and  taking  it  to  be 
doubtful,  as  we  are  bound  to  dp,  since  there  isa-diffet^ 
pnce  of  opinion  upon  it,  it  certainly  is  a  question  of  con- 
siderable importance. — It  is  clear  that  a  bill  payable  after 
dat^  need  not  be  presented  for  acceptance ;  but  that  if  it 
be  presented,  and  refiised,  the  party  so  presenting  it  is 
boundtogivenotice,and  that,  in  default  thereof,  the  drawer 
is  discharged  as  to  him. — ^If,  therefore,  the  bill  had  re- 
mained in  the  hands  of  SiWAifr,  who  had  neglected  to 
jgiye  notice  of  the  refusal  to  acciept  it,  when  presented 
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by  htni,  the  drawers  would  have  been  discharged  as         .1815. 
to  Wm..    The  present  action,  however,  is  by  an  inno-       O'lT**^ 
•cent  indorsee ;  for  it  appears  that  she  gave  value  for  the  v. 

bill,  and  it  is  not  alleged  on  the  plea  that  she  had  notice 
of  the  previous  refusal  toacceptjt : — The  question,  there^ 
fore,  is,  whether  she  is  to  stand  in  the  same,  or  a  differ- 
ent situation,  from  that  which  Sinclair  would  have  been 
in*    It  is  contended  on  tlvs  part  of  the  defendants,  that 
there  is  no  distinction  between  them ;  and  they  argue  on 
two  grounds: — Firsts  on  the  reason  of  the  thing,  it  is 
said  that,  as  the  drawer  is  to  be  presumed  to  have  effects 
in  the  hands  of  th^  drawee,  he  is  entitled  to  notice  of  the 
refusal  to  accept,  in  order  that  he  may  withdraw  his-ef- 
fects,  if  he  have  any  in  thehands  of  the  drawee,  or  bring 
his  action,  as  the  case  may  require  \  and  that  is  true  as  to 
the  person  to  whom  that  refusal  is  made :  But  it  is  fur- 
ther insisted  that  this  rule  is  not  a&cted  by  the  bill  pass- 
ing into  difierent  hands;  for  that  the  drawer  is  equaDy 
injured  by  want  of  notice,  in  whose  possession  soever  it 
may  be.    Now  that  is  beg^ng  the  question ;  for  the  ques- 
tion is,  whether  the  drawers  do  not  undertake  to  be  re- 
sponsible to  all  holders ;  or  whether  the  indorsees  take^e 
bill,  subject  to  all  the  conditions  and  protections  to  which 
the  drawers  contend  they  are  entitled  from  the  payee: — 
In  other  words,  may  not  the  drawer  be  discharged  as  fo 
the  payee,   and  still  continue  liable  to  his  indorsee? 
The  nature  of  the  contract  is,  that  the  drawer,   by 
drawing  the  bill  payable  to  the  order  of  the  payee^ 
holds  himself  out  as. liable,  in  default  of  the  drawee, 
to  all  who  shall  come  fairly  into  the  possession  of  it: 
He  does  not  stipulate  that  it  shall  be  presented  for  ac- 
ceptance, nor  does  the  law  cast  such  an  obligation  on 
the  payee;  he  must,   therefore,  be  content   to  rest  in 
ignorance  as  to  the  hte  of  it,  till  it  becomes  payable; 
Every  body  taking  it  is  supposed  to  be  a  purchaser  for  a 
valuable  consideration;  and  has  aright  to'conclude  that 
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1896.         Ao  pMtetttmeiU  has  been  made,  aod  therefere  thait  » 
^.^T^  notke  u  necessary,  unless  it  appear  on  the  face  of  the  bBI, 

«.  by  noting  for  non-acceptance,  to  be  necessary.     As  to 

^^^^*  the  reason  and  convenience  €»f  the  thing,  it  camiQC  ia^ 
pede  the  ch-culation  of  bills,  that  the  hdder  shovU  he 
required  to  give  notice  to  the  drawer  of  a  refusal  t6  hin^ 
self;  but  if  it  were  necessary  for  every  indorsee  to  ah 
certain  before  he  took  itj  wh^her  it  had  been'  relused 
acceptance,  it  would  ala^ost  amoont  to  a  p)x>bihidoa  to 
take  any  unaccepted  bilL*^ Where  a  ^tt  is  indorsed  oicc^ 
after  it  becomes  due,  that  circtimstance  is  notice  to  the 
indorsee  to  inquire  into  the  cause  i  and  if  he  do  not,  he 
XI^^S  it  sulycfct  to  all  thfe  equities  which  would  have  df* 
fectejd  it  in  the  hands  of  former  pi(rties : — ^Buc  whcse  k 
is  indorsed  before  due,  the  indorsee  takes  it  witho^ 
notice  of  fraud  or  neglect^  and  is  entitled  to  recover 
Itgainst  those  parties  who  might  have  been  discharged  as 
to  each  other.  A  drawer  may  therefore  be  released  ai 
to  the  payee,  and  yet  continue  liable  to  the  last  indorsee. 
— ^The  UC019J  ground  of  the  defendant's  argument  is  the 
case  of  Roscow  v.  Hardy f  which,  they  conteoc^  is  not  to 
be  distinguished  in  principle  from  the  presexu.  hi  that 
case,  however,  the  bill  did  not  pass  into  the  hands  of  aa 
indorsee,  ignorant  of  the  refosal  to  accept,  before  the  bSI 
became  due,  and  while  it  was  fairly  negotiable  ;  but  re* 
mained  in  the  possession  of  the  party  who  was  guilty  of 
the  lacl>es^  till  it  became  due :; — ^here,  on  the  contrary,  dv 
bill  was  taken  in  the  course  of  fair  nqpciation,  amd  at 
^le  time  of  its  arriving  at  matority,  vras  in  the  hands  of 
aor  innocent  and  ignorant  holder.*— Oa^  both  gronads 
therefore,  I  am  of  opinion  that  the  plea  is  not  a  suffi- 
cient answer  to  the  acdon« 

Mr.  Justice  Chambre.-^I  ain  so  unfortunate  as  to 
differ  in  opinion  from  the  rest  pf  the  court  in  this- 4 
ap4^G  qiaestianisrwhetiier,  under  all  the  circ 
the  phintiff  can  recover  against  the  drawei^s,  or  whether 
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thej  ar€f  not  iSadaaargad^    It  is  no^  contended  that  thert  1815. 


was  an7iktgUgtecfeii](tlieplaimiff;nor»  on  tbe  other  Eai^      _^ 
that  the  defendaiits,  bj  drawing  widiont  efiicts^  or  by  any  ». 

otb^  drcomstanee*  had  deprived  themsehres  of  any  right        ^v^*'- 
to  whiA  they  irat  entitled  in  the  tharacter  of  drawers  :^^ 
All  ^as  £dr  on  both  aides ;  but  due  drawers  coiktend,  that 
they  are  discharged  by  want  of  dAe  ndtici  of  the  previous 
dishonour.    Tfatr*  can  be  ^  doubt  but  the  drawer  is  efl« 
tithdy  equally  with  an  indorser,>  to  notici  of  dishonoo^; 
whether  on  presentment  for  atceptafice»  or  payment.  Iiw 
deed»  the  reaeofi>is  Stronger  in  £ivoor  of  the  drawer  than 
of  die  indorser ;  because  the  faidorser  has  nodiing  at  .stake 
but  the  amount  of  the  bill,  whereas  the  drawer  may,  ifi 
general,  be  presuaied  to  have  odier  effects  in  the  hands  ^ 
the  drawee.    The  conse^Mce  then  of  such  oniission  is^ 
that  die  holder  or  proprietor  of  the  biU  loses  die  coIlateiMll 
security  of  the  drawer ;  his  resptosibHity  is  at  an  end,  and 
by  what  magic  it  is  to  be  revived  I  cannot  conceive.  The 
warranty  of  the  drawer  is  only  conditional,  and  all  condi- 
tions must  have  beetf  compIiM  #ith,  before?  he  can  be  nisuie 
liable  upon  it.    In  the  pfresent  case,  the  indorsee?  d^h^es 
her  right  from  Si^&un  hoi^  thte  can  she  assert  against 
the  drawers  a  claim  which  iinilmr^  from  whom  alone  she 
derives  her  right,coOid  not  hate  asserted  ?  Thredcases  have 
been  cited  on  the  part  of  the  defendants ;,  two  of  whkh^ 
BUsard  v.  Hir$t  and  GMU/  v.  I%%,  estaUidk  the  prcfib- 
ifidon,  that  if  the  peradn  who  presents  die  bill  for  acceps*- 
ance  neglect  to  give  notice  of  the  dishonour,  bi  cannot 
sue  the  drawer.    But  die  case  of  Risccw  v«  Hardy  I  coh- 
^der  as  exactly  in  point,  and  in  no  way  to  be  distinguish- 
ed from  the  present :— -Lord  EOinbonUi^^s  words  a#e 
a^HcaMe  in  every  pardcular ;  and  I  see  no'  reason  why 
the  court  diould  depart  from  diat  authority.     If  the 
holder  of  a  bill  could,  by  paying  it  away^  protect  hamself 
from  die  con^uekices  of  las  own  teiS»,  dud  dntitle  ' 
his  indjorsee  to  sue,  it  would  open  a  door  to  infinite 
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fraud.  It  is  true)  an  innocent  person'^wiU  be  liable  to  be 
deceived  by  the  negociaticm  of  a  bill  whkh  has  been  ^ 
honoured.  But  in  what  transaction  is  a  man  not  liadiie  to 
be  deceived?  He  must' seek  his  remedy  against  those 
who  have  defrauded  him ;  not  against  those  who  were 
discharged  by  the  previous  neglect  of  the  parties. — I  can- 
not agree  that  the  law,  by  which  the  drawer  is  disdiarged 
by  want  of  due  notice,  is  confined  to  the  case  as  between 
the  drawer  and  payee ;  I,  think  it  affects  all: who  are  in 
possession  of  property  of  this  sort,  and  I  see  no  reason  fer 
making  an  exception  in  favour  of  the  claims  of  a  subse- 
quent indorsee.  In  every  case  where  a  person  takes  an 
instrument  by  assigmnent,  ("and  indorsement  is  no  more 
than  an  assignment),  he  takes  it  with  all  its  defecth  and 
cannot  be  entitled  to  more  than  the  person  from  whook 
he  receives  it.  The  law  cannot  be  too  simple,  and  exct^ 
tions  to  it  should  be  made  with  the  greatest. camion.  I 
am  therefore  of  opinion,  that  the  plaintiff' is  not  cnthied 
to  enter  up  judgment. 

Ml*.  Justice  Heath. — It  is  not  alleged  that  the  plain- 
tiff' had  notice,  when  she  received  the  bill,  of  the  pre- 
vious presentment  ;  and  it  is  of  great  importance  to  com- 
merce, that  the  holders  of  bills  of  exchange  should  be  pro- 
tected, .when  their  claim  is  fair  and  legal ;  and  even  b 
cases  of 'fraud,  an  innocent  holder  has  a  remedy  agaost 
the  person  from  whom  he  receives  the  instrument.  The 
same  principle  which  protects  a  hwifiie  liolder  in  sudi 
case,  ought  to  protect  the  plaindff^  in  the  present  case. 
There  is  no  case  which  I  think  is  in  point;  for  that  of 
R0SCOW  V.  Hardy  was  decided .  on  a  different  gromL 
Therey  the  holder  of  the  bill  had  been  guilty  of  lades ,  in 
paving  it  after  it  became  due,  without  mak-Swg  any  in- 
quiries, on  the  subject,  and  thenxalled  on  a  prior,  iodorser 
to  pay ;  and  his  answer  was,  that  he  must  not  be  prejo- 
diced^by  the  negligence  of  the  plaintiff*.    A  drawer  shodd 
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always  have  assets  in  the  hands  of  the<|rawee  ',  if  htf  have  isis. 

not,  it  is  a  species  of  fraudy  and  he  may  be  sued  imme- 
diately. 

Lord  Chief  Justice  Gibbb. — I  agree  in  opinion  with  my  .       Du  wk, 
brothers  Hfatb  and  Dallas;  and  they  have  entered  so 
largely  into  the  principles  on  which 'their  opinions  are  / 

founded,  and  on  which  the  present  case  is  to  be  distin- 
guished from  those  which  have  been  cited,  that  it  will  be 
necessary  for  me  to  say  very  little  on  the  subject.  There 
are  two  sorts  of  defence  which  may  be  set  up  to  an  action 
on,a  bill  of  exchange.  First,  as  to  the  defendant,  that  he  . 
is  altogether  discharged  from  any  claim  of  any  person 
whatever;  seeotuUy,  as  to  the  holder^  on  account  of  some 
incapacity  to  which  he  is  subject.  Of  the  latter  de« 
scription,  is  the  defence  arising  from  the  holder  taking  the 
bill  on  an  illegsd  contract  between  him  and  the  person 
from  whom  he  received  it,  as  in  the  ca^e  of  usury.  But 
if  an  indorsee  receive  it  in  ignorance  of  the  illegality,. he 
may  recover  upon  it,  though  the  person  who  indorsed  it 
to  him  could  not. — ^His  lordship  observed»  that  he  must 
be  considered  as  speaking  of  a  bill,  good  in  its  origin,  but 
which  had  been  passed  from  one  to  another  for  an  illegal 
consideration ;  if  it  were  originally  conceived  in  usury^  &c. 
it  would  be  bad  against  all  the  world. — When  a  man 
draws  a  bill  payable  on  a  future  day,  he  holds  out  that  he 
will  pay  it  to  any  person  in  whose  hands  it  may  happen  to 
be  when  it  arrives  at  maturity,  provided  the  drawee  do 
not  pay  it.  A  person  taking  a  bill  after  it  has  become 
due,  takes  it  subject  to  every  objection  \  because  he  knows 
that  it  ought  to  have  been  paid,  and  the  circumstance  of 
its  not  being  paid  ought  to  haVe  excitdd  his  suspicions. 
But  where  the  bill  is  indorsed  before  it  becomes  due,  no 
such  suspicion  can  occur ;  and  the  indorsee  takes  it  with 
a  legal  remedy  against  all  whose  names  are  upon  it.  A 
bill  which  is  made  payable  on  a  particular,  day  need  not 
be  presented  for  acceptance ;  the  drawer  has  no  right  to 
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^'^.  .'      ddt^,  Wtren  he  r^eceit^  it,  hd$  no  ribsbn  to  siijppose  thir 
y.  it  has  been  so  presented>  unless  there  be  something  en  the 

^^^^-  hce  of  the  bill  td  denote  that  it^  hto.  t%2itttU,  therefore, 
ttot  bsvving  any  lihhig  on  the  fatebf  it  t6  sheis^thatit  had 
b^n  ^teMXted,  I  am  of  c^mion^  t^at  inj  tmifiie  holder 
wii^  entitled  to  recdirer  njpon  it:  It  is  tontended,  that 
where  Hotiee  ife  tAxj&U^^  the  dr^elr  ind  ill  the  imer- 
MMite  patttiei  ^e  disc&arg^  by  the  fi^^ect  of  S ;  but 
tb^t  il  begging  fhe<iue^i'oii.  If  th^  bilLbe  not  presented 
ii  maturity)  When  they  Have  a  rig^t  to'  eipiict  it  iHll  be  pre- 
sented, I  Ihixilb  thidy  are  discharged )  <6r  if  a  person  should 
kiiow  by  ai^;^  circumstance  that  it  will  not  b^  paid  when 
presented,  he  cannot  sue  without  giving  the  draWer  due 
notice : — But  such  circumstance  would  be  no  defence,  2s 
igsdiisi  a  person  whb  had  taken  the  biU  without  the  know- 
ledge of  such  drcnmstance,  and  who  had  given  a  valaaUe 
consideration  for  it:.— As  to  the  case  of  Itoscow  v.  Mar^, 
on  which  the  defendant  mainly  relied/it  is  distingnishafde 
£rom  the  prescfnt  in  one  principal  feature  i  viz^that  the  bill 
had  remained  in  the  hands  of  thel  person  who  was  guilty  of 
the  neglect,  till  it  arrived  at  maturity ;  arid  the  drawer  then 
ttood  discharged  from  the  holder.  I  am  therefore  d 
opinion,  that  as  this  was  the  neglect  of  the  payee,  in  not 
giving  notice  of  the  refusal  to  accept  the  biU,  on  its  being 
presented  ^efbre  it  became  due }  and  as  he  a&erwards  in- 
dorsed it  to  the  plaihtifl^  who  was  ignorant  of  the  previ- 
ous dishonour,  she  is  entitled  to  recove^^'notwithstandbf 
the  plea. 

lk,vl€  absolute. 
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ABANDONMENT.  See   In- 

ABATEMENT. 

See  Pabtnership,  U 
Practice,  12. 

ACCOMMODATION  BILLS. 
See  Bills  ot  Exchavqe,  1,6. 

ACCOUNT. 
See  Assumpsit,  2. 

ACTION  ON  THE  CASE. 

NVSAMCS. 

1.  In  an  action  on  the  case  for  da« 
maging  the  plaintiff's  wharf^  the  de- 
claration stated  the  wharf  to  be  si- 
tuate near  the  river  Thames^  to  wit, 
at  KingMtan^  in  the  parish  of  Si, 
Saviour^  Swikwark,  in  the  county 
of  Surrey;  though  there  was  no 


such  place  as  KimgeioubkibMt  pa- 
rish.— Held,  that  this  allegation 
was  to  be  referred  to  the  vettue,  and 
not  to  ijhe  local  -sitiifition  of  the 
wharf;  and  therefore,  that  it  was 
not  necedsary  to  prove  it  to  be  sp 
situated.  Homer  v.  Ha^mmd  and 
another,  AT.  Hf  G.  3.  363 

2.  Bjr  a  turnpike  act,  trustees  are  ap^ 
pointed  with  authority  to  cut  dr^ns 
in  lands  a4|oining  thp  roads,  leak- 
ing reiispnable  salisbction  to  die 
owners  thereof:  Bv  the  same  act  it 
if  provided  that  all  i^ctiQQs,  for  any 
thing  done  in  p^Isyanpe  of  th^  acl^ 
shall  be  brought  within  <tJ;  months 
after  the  doin^  the  thing  Compt^n- 
ed  of.  A  drain  is  cut,  by  an  order 
signed  by  a  competent  number  of 
trustees,  and  according  to  the  plan 
of  a  surveyor,  in  land  ^joining  the 
plaintiff's,  by  which  the  latter  is 
overflowed.  An  action  is  brought 
i^nst  one  of  the  trustees  only, 
more  than  six  months  after  the  act 
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done,  and  the  first  injury  sustained; 
but  within  six  months  after  a  subse- 
Guent  injury  accrued. — Held^  lat. 
that  the  action,  if  itcoold  have  been 
supported  at  all^  was  well  brought 
affainst  the  defendant  only. — But 
adly^that  the  trustees,  having  acted 
to  the  best  of  their  skill,  and  with 
the  best  advice,  were  not  answer- 
able for  the  damage  which  had  ac- 
crued. Sutton  V.  Clarke f  If:  55  G. 
3.  439 

3.  Semh.  that  the  Hmiiatimi  of  the 
aettmi  is  to  be  reckoned,  not  froai 
the  time  of  doing  the  act,  but  of. 
sustaining  the  injunr.  ihid. 

4.  Qiitfre,  whether  this  be  confined 
to  the  JirH  injury  sustained,  or 
whether  an  action  might  not  be 
brought  within  six  months  after 
any  subsequent  injury  ?  Md* 

ADVOWSON.  . 

'    &eAGRKSMBNT»3. 

AFFIDAVITS. 
<S^  Arbitration,  i,  5,  8. 

1.  An  affidavit,  which  is  annexed  to  a 
plea,  refers  to  the  plea;  and  there- 
fore needs  not  be  entitled  of  the 
cause.  Prince  v.  Nicholson^  H.  54 
G.  3.  70 

2.  If  however,  on  the  objection  being 
made,  the  defendant  entitle  it ;  that 
18  not  such  an  alteration  as  to  make 
a  new  stamp  necessary.  iiid, 

3.  On  motion  to  change  the  venue, 
the  affidavit  must  state  explicitly 
that  the  cause  of  action  did  not 
arise  in  the  county  from  which  the 
venue  is  sought  to  be  changed. 
Adams  y.  Arenell,  E,  54  G.  3.   243 

4.  What  affidavit  necessary  to  induce 
the  court  to  grant  a  distringas; 
^^  Distringas,  l. 

5.  Bail  by  affidavit;   See  Bail,  7. 

6.  Where  common  process  issued  out 


against  A.  and  several  others,  A, 
may  move  the  court,  if  the  odi?n 
be  nut  brought  into  court,  upon  ar. 
affidavit,  entitled  of  a  cause  be- 
tween the '  plaintiff  and  A,  only. 
Band  v.  Barnes^  H.  55  G.  3.    40; 

AFFIDAVIT   TO  HOLD  TO 
BAIL. 

1.  In  an  affidavit  to  hold  to  bafl,  for 
money  paid  to  the  oae  oi  the  de- 
fendant, it  is  notneeeanvyta  sMe 
that  it  was  at  the  re^meMi  qfikedt' 
fendant.     HtdUm  v.  Eyre^  M,  55 

G.  3.  315 

2.  S09  where  the  affidavit  is  for  wori 
and.labour,  as  the  defendant's  ser- 
vant.   Bliss  V.  Athins^  Af .  55  G.  3. 

317  W 

3.  An  affidavit  to  hold  to  bail*  statiag 
,    <'  that  the  defendant  is  indebted  to 

*^  the  pUiintiff  for  money  paid,  kid 
**  out,  and  expended,  and  wages 
<*  due  to  the  plaintiff  for  bis  ser- 
<<  vices  on  board  the  defendant's 
"  ship/'  is  sufficient,  without  ex- 
pressly statin?  that  the  debt  is  due 
irom  the  d^endant.*  Sywumi  t. 
Andrew^  M.  55  G:  3.  S'J 

4.  An  affidavit  of  debt,  stating  tha 
•    the  defendant  is  indebted  to  the 

plaintiff  on  promissory  notes  of  tbe 
defendant,  without  stating  how  the 
plaintiff  became  entitled  to  re<:oTcr 
upon  them,  is  defective.  Balii  t. 
Batley^'H.55  G.  3.  434 

5.  So,  where  it  states  the  dd>t  to  be 
for  goods,  sold  and  appraised  toti» 
defendant,  without  saying  b^  tk 
plaintiff'; — and  the  court  wili  not 
sufier  an  affidavit,  thus  defecrttve,  to 
be  amended.  Feniom  ▼.  £/2»,  E. 
55 G.  3.  535 

AGENT. 

See  Agreembmt,  2. 
Assumpsit,  4. 
Bills  of  Exchange,  7. 
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Bills  of  Lading,  3. 

Commission. 

Consignment. 

Freight,  1,  2. 

Insurance^  II. 

Lien.  * 

Tendi^r. 

Vendor  and  Vendee,  S^4,5fij. 

1 .  A,f  having  received  money  as  agent 
for  B.  and  others,  in  specific  pro- 
portions for  each,  pays  it  over  to 
C.  as  a  banker  in  his  own  name ; 
and  having  drawn  out  part  of  it, 
directs  C.  not  to  pay  away  the  re- 
mainder except  by  his  order. — 
Held,  that  C.  is  bound  to  hold  the 
money  for  A^  and  that  therefore 
B.  cannot  recover  the  remainder  of 
his  share  from  C.j  though  he  had 
given  C  notice  that  A»*b  agency 
was  at  an  end.  Pinto  v.  ^SantoSf 
£.  54  6.  3.  132 

2^ A, 9  on  the  recommendation  of  his 
agcnt^  employs  B.  to  convey  goods 
to  the  continent.     B.^  without  the 
knowledge  cf  A.,  employs  C.  to 
transact  the  business, and  the  goods 
are  accordingly  shipped  by  C,  and 
landed  on  the  continent  by  C's 
agents. — fields  that  there  was  no 
privity  between  A,  and  C,  and 
therefore  that  C.  was  not  entitled 
to  recover  his  charges,  or  those  of 
bis  agents,  from  A,^  though  A.  had 
not  paid  the  amount  to  B.  Schmal^ 
ifig  v.  Tamlinson  and  others^  E,  55 
C.  5.  ,     500 

AGREEMENT. 

See  Assui^psiT,  3. 
Carrier. 
Covenant,  2,  3. 
Evidence,  8,  12. 
Insurance,  3. 
Partnership,  3. 
Vendor  and  Vendee. 

That  a  letter,  promising  to  accept 
R  bill  of  exchange,  requires  a  stamp. 
See  Bills  o»  £xGaiiNOB,'2. 


2.  A.  commissions  6.  to  get  a  charter 
party  effected  on  his  ship,  Russian 
built  and  British  owned.  She  is  ac- 
cordingly chartered  to  go  to  Ame' 
rica,  and  take  in  there  a  cargo  of 
vermiited  goods ;  rice  and '  cotton 
Deing  specified ;  and  to  sail  there- 
with to  CadiZf  Lisbon^  or  Gotten^ 
burgh f  as  directed.  By  a  previous 
agreement,  it  appeared  to  haare 
been  in  the  contemplation  of  toe 
parties  to  carry  the  goods  to  some 
port  in  the  united  kingdom,  and 
that  the  ship  should  carry  no  ii« 
cense : — Held,  that  this  was  not  an 
illegal  contract,  so  as  to  deprive  B. 
of  bis  right  to  his  commission  for 
procuring  the  charter  party  to  be 
effected'.  Haines  v.  Busk^  £.54  G. 
3.  Ipl 

3.  A,,  the  incumbent  of  a  living,  and 
owner  of  tbeadvowson,  agrees  with 
B.Ter  the  sale  of  the  advowson,  and 
for  the  immediate  resignation  of  the 
living ;  and  accordingly  tenders  his 
resignation  to  the  bishop,  who  re- 
fuses to  accept  it.— Another  agree- 
ment is  then  entered  into  between' 
the  same  parties,  for  the  sale  of  the 
advowson  only,  without  any  con- 
tract for  the  resignation ;  and  at  the 
same  time,  by  a  separate  agree- 
ment, A.  grants  a  lease  of  the  tithes 
and  profits  to  B.  for  99  years,  if  if. 
should  so  long  live ;  undei"  which 
lease.  B.  receives  the  profits  till  A.'b 
death. — On  A.*8  death  the  crown 
presenM  for* that  turn  only,  by  rea- 
son of  simony. — The  incumbent 
presented  by  the  crown  dies,where- 
upon  B.  claims  the  right  to  present. 
It  is  objected  by  y/.'s  heir,  that  the 
second  contract  for  the  sale  of  the 
advowson,  and  the  lease  of  the 
tithes  of  the  same  date,  being  for 
the  purpose  of  carrying  the  former 
simoniacal  contract  into  effect,  was 
also  simoniacal  and  void.-^Heid^ 
that^  whether  th6  second  agree- 
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meot  were  simoiuacal  or  not, 
the  illegality^  if  any,  extended  to 
the  next  presentation  only;  and 
that  tJierefore,  the  crown  having 
presented  for  one  turn,  J5.  had  a 
gp9d  title  to  the  advowson,  and  bad 
f  c^ght  to  preient  on  the  present 
|CK<iaiicy.  Charles  GreentoQod  and 
Hugh  Hatimiersley^  exectUars  cf 
Thamt^  Hammer^f  v.  John  lord 
^W  of  L^on4pn  ana  Qe^orge  Paxf)- 
sfinsderk,M.5SiG.3.  2Q2 

4.  That  an  i^preement  of  reference 
i|igned  by  eev^zvi  un4Qrwriten  re* 

^       quvr^  but  «n«  «t4P>p,S^  STAftfF,3, 

5.  wfcere  the  covt  will  npt  compe)  a 
pfttjfcy  to  pro4i)ce  thit  po^^t^rj^ftvf 
m  Jigrw^eiifc  iSif^EyiD^pE,  i2. 

ALIEN. 
See  Bills  of  Excqange,  10. 

ALLOTMENT. 
See  Common. 

AMENDMENT. 

See  Affidavit  to  ho^d  to  bail,  ^. 

i.  The  court  will  anaeDd  a  fine,  by 
inserting  the  pariiib  of  ^.  instead 
of  Uiat  of  B.,  in  which  the  Uxi^ 
inten<k4  to  be  passed  are  errone- 
ously described  to  have  been  situ- 
ated; it  appearing  that  the  parties 
had  no  sucn  lands  in  £.,  ana  their 
intention  to  pass  the  lands  in  A. 
being  shewn  b^  deacribing  them  as 
having  been  in  the  possession  of 
different  occupants ; — though  tl^ere 
be  no  general  words  in  fincj  f^pd 
though  the  deed  to  lead  the  u^s 
contain  the  .sfune  mistake  ^  tbe 
fine.  Lamb  v.  Aeaston  et  tus.  4f- 
'       forciantst  M.  54  G .  3.  ?3 


2.  The  record  in  a  penal  actyn, 
where,  thepury  by  mistake  gave  da- 
mages, bemg  carried  by  w;rit  of  tet- 
ror  to  the  King's  BemcA,  the  ^im- 
tiff  may  enter  a  remittitw  of  tbe 
damages  on  tbe  record,  %od  ibe 

*  transcript  may  be  made  C39pfbnn* 
d>le  thereto.  Hard^  g^  tmm  v. 
Cathcari,  cUrk^  E.  54  G.  3.       160 

3.  Whejre  an  executor  pleaded  a  &he 

Elea  of  Judgment  recovered  agaiut 
imsel^  on  which  iuf^Kment  vsf 
entered  up  against  him  lor  tbe  debt 
and  damages  de  boms  tesioioris^  et 
si  nonf  de  bonis  propriis^  and  woiib 
were  afterwakfs  interlined  on  the 
judgmept  rQ]]9.by  which  the  judg- 
ment de  bonis  proprits  was  coxifined 
to  the  damaees  only :  The  oonrt 
refused  ^o  strike  out  the  words 
which  had  been  interlined,  it  net 
appearing  by  whom  the  interlinea- 
tion had  heen  made,  and  the  jo^ 
ment  being  of  six  years  standing. 
Burroughs  v.  Stevens  and  othen, 
executors  o€Ebon^  £.  54  G.  3.  211 
4;  Where  a  writ  oifi.Ja.  directed 
the  money  to  be  returned  befrrt 
us,  insteaa  of  before  ike  kin^sjat- 
iiees  at  fVestminster^  but  was  tested 
by  the  chief  justice  of  C.  P.,  the 
court  permitted  the  plaintiff  to 
amend  on  pmaent  of  costs.  SiaoB 
V.  Gumey,  E.  54  G.  3.  237 

5.  Where  to  a  writ  of  venditiani  ex- 
ponas for  goods  already  taken  is 
execution,  with  a  clause  of  jCen 

facias  for  the  residue,  the  shertf 
returned  that  he  haa  made  of  tbe 
said  goods  7Xi.%  but  omitted  bf 
mistake  to  return  nulla  &om  to  die 

fieri  facias^  the  court  allowed  tbe 
sheriff  to  amend  the  return,  and  set 
aside  an  attachment  issued  agaixtft 
him  for  npt  making  the  returs. 
The  King  v.  The  Sheriff  ofAkm- 
moutfrf  in  a  ca^MofLewio  ▼•  So- 
berfs,M*fifiQ.  h  $M 

6.  Wh^MiisiiP^p  «MM^« 
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treble  costs  by  a  judge's  certificate, 
iinder  a  statute,  and  judgment  is  en- 
tered up  for  treble  costs  generally y 
witbout  stating  on  what  ground  the 
defendant  is  entitled  to  them^  this 
is  a  substantial  defect,  and  the  court 
will  not  amend  the  judgment  by 
striking  out  the  word  "  treble/' 
Dunbar  v.  Hitchcock^  M,  65  G,  3. 

382- 
^,  yfhereti  capias  is  made  returnable 
on  a  day  certain,  instead  of  a  gene- 
ral return  day,  the  court  wiH  allow 
it  to  be  amended  on  payment  of 
costs.  Walker  v.  Hawkey,  M.  55 
0.3.  399 

B*  A  mistake  having  been  made  in  the 
concord  of  a  fine,  in  the  number  of 
messuages  to  be  conveyed,  the  writ 
of  covenant  is  altered  in  conformity 
to  it,  but  is  afterwards  restored  to 
its  original  form:   The  court  will 
not  amend  the  concord  by  the  writ 
jof  covenant  so  altered,  but  leave 
the  party  to  his  remedy  by  a  new 
caption,  or  by  re-acknowledging 
the  concord.     Clutterbuck  v.  Bra» 
bant,  deforciant  J  H,  55  G.  3.      406 
}.  A  fine  is  passed  of  thirty' acres  of 
land,  twelve  acres  of  meadow,  and 
twenty-five  acres  of  pasture ; — in 
the  deed  to  lead  tbe  uses  the  estate 
is  described  as  consisting  of  thirty- 
live  acres  in  the  whole.    The  court 
refused  to  amend  the  fine  by  in- 
crelasiDg  the  quantity  of  each  spe- 
cies of  land,  so  as  to  make  each 
cover  the  whole  quantity  intended 
to,  he  conveyed.    Bartram  and  an- 
other ^  plaintiffs,   and    Towne  and 
others^  deforciants,  H,55  G.3.  446 
>.   Fine  amended  by  inserting  a  pa- 
rish, according  to  the  deed  to  de^ 
elare  the  uses,  dated  subsequently 
to  the  fine.    RotoliU  and  Marriott, 
f^ainttffs^  V.  Oriebar^  deforciant,  H, 
53  O.  3.  4^2 

.    Fine  amended,  by  striking  out 
iJie    names   of  the    parishes   in 
vol..  J. 


which  the  lands  were  erroner- 
ously  described  to-  be  situated; 
those  lands  being  extra-parochial. 
Payne  and  another,  plaintiff's,  and  - 
Garrick  and  xotfe, deforciants,  E,  55 
G.  3.  468 

12.  Two  fines  of  diflerent  shares  in 
the  same  lands  amended,  by  stating 
them  to  be  situated  in  A.,  instead 
of  in  the  parish  of  A^  there  being 
no  such  parish ;  the  deed  to  lead 
the  uses  of  the  former  fine  being 
correct ;  that  of  the  latter  contain- 
ing the  same  mistake  us  the  fines* 
Percy  Shelly,  plaintiff,  and  John 
Miller  and  wife,  deforciants  ;  Wil- 
liam Johnson,  plaintiff,  and  John 
Miller  and  wife,  deforciants,  E,  55 
G.  3.  .  519 

13.  Recovery  amended  by  inserting 
the  parish  of  A,  after  that  of  B,,  in  i 
which  the  whole  of  the  lands  to  be 
conveyed  were  described  to  be  situ- 
ated ;  part  of  the  lands  being  siti^- 
ated  in  A,;  that  part  being  parti- 
cularly described  )n  the  deed  ;  and 
no  land,  answering  to  that  descrip- 
tion, being  in  the  parish  of  B.  .*— 
thou||h  the  parish  of  A.  was  not 
mentioned  in  the  deed  to  make  the 
tenant  to  the  prfccipe.  Sidney f  de^  • 
mandant ;  Hutme,  tena nt ;  and  Austin  - 
and  another^  vouchees^  £.  55  G.  3. 

14.  Declaration  on  a  writ  of  partitiont 
and  the  sheriff's  return,  amended 
by  striking  put  an  erroneous  df* 
scriptlon  of  the  tp/aUty  of  the  es- 
tates conveyed  to  the  different  par- 
ties. Samuel  Baker  and  Phoebe 
his  Wffis,  and  George  Eggle^on  and 
Catlierine  his  wife,  v.  Daniel  and 
others,  E.  55  G.  3.  537 

15.  The  praecipe  and  concord  of  a 
fine  amended,  by  inserting  the  r^  • 
christian  names  of  the  deforciants* 
instead  of  those  which  had  be^n 
erroneously  inserted.  John  Grey, 
plaintiff,  and  John  Wainwri^ht  and 

VV 
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tci/fy  Thomas  Watntongkt  andmftf 
Thomas  Coverdah  andSusannah  his 
tvife,  deforciants^  T.  55  G.  3.  578 
l6.  Where  the  plaintiff,  having  ob- 
tained leave  to  amend  a  count  of 
his  declaration^  adds  new  counts, 
which  contain  no  new  cause  of  ac- 
tion, but  only  vary  the  manner  of 
stating  tliat  which  was  demurred 
to,  the  court  will  not  order  them 
to  be  struck  out ;  though  inserted 
without  an  order  or  summons  for 
that  purpose.  Brown  v.  Crump, 
r.  55G.3.  609 

ANCIENT  LIGHTS, 
See  N USANCE. 

ANNUITY. 

1.  In  an  action  on  an  annuity  bond, 
a  plea,  stating  that  a  memorial  has 
been  enrolled,  and,  after  reciting 

'  it,  that  it  was  not  a  good  and  suffi- 
cient memorial,  according  to  the 
form  of  the  statute;  without  stating 
how  it  is  del'eciive,  or  that  no  other 
has  been  enrolled,  is  bad  on  spe- 
ctdl  demurrer.  Simmons  v.  Hunty 
E.  54  G.  3.  155 

2.  Aa,  an  attorney,  purchases  an  an- 
nuity of  B.,  and  having  paid  the 
consideration  money.receives  from 

^  B.  the  amount  of  a  bill  for  business 
done ;  including,  by  mistake,  a 
charge  for    searches    for  incum- 

'  brances,  which  searches  had  never 
been  made. — Heldf  that  the  pay- 
ment of  this  charge,  no  inadvert- 
ently made,  was  not  a  return  of  the 
consideration  mone}'  within  the 
meaning  of  17  Geo.  3.  e,  2t>.  s,  4. 
Hurd  V.  Girdlestone,  H.  55  G.  3. 

407 

3.  The  memorial  of  an  annuity,  re* 
quired  by  statute  17  Geo.  3.  c.  26, 
in  reciting  the  indenture,  states, 

'  *  that  for  Uie  better  and  more  effec- 
<tually  securing  the  payment  of  the 


'  said  annuity,  and  in  consideratioi 

*  of  lOs.  the  grantor  did  grant  the 

*  said  estates  tfpon  th^  trusts^  and  to 

*  and  for  the  uses,  intents,  and  pur- 

*  poses  therein  expressed   and  de- 

*  clared.*  Held^  that  this  was  a  suffi- 
cient statement  of  the  trusts  of  the 
demise.   Bronn  v.  Rose^  jE.  55  G.3. 

478 

4.  It  is  not  necessary  to  state  in  the 
memorial,  the  names  of  the  attor- 
nies  who  are  authorized  to  enter  up 
judgment  pn  the  warrant  of  attor- 
ney, i^. 

5.  ^here  die  witnesses  to  the  indeo- 
ture  and  to  the  warrant  of  attorney 

.  are  the  same  persons,  it  issuffide&t 
to  state  them  as  witnesses  to  the 
former  instrument,  without  repeat- 
ing their  names  as  witnesses  to  the 
warrant  of  attorney.  ibid. 

6.  And  even  though  the  ooiission  had 
been  fatal  to  the  warrant  of  attor- 
ney, the  other  parts  oftlie  assurance 
would  not  have  been  a^cted  by  it. 

7-  It  is  no  ground  for  impeaching  ab 
annuity,  that  the  memorial  does  not 
state  tlie  defeasance  of  the  warrant 
of  attorney  in  the  recital  of  that  in- 
strument; it  being  explicitly  set  oat 
in  the  recital  of  the  deed.  Jack- 
Sony.  Lord  MUsenUmn^  B*  55  G.  3. 

5S% 

8.  Or  that  the  memorial  does  not 
state  that  the  grantor  had  bound 
his  heirs,  ^c.  according  to  the 
deeds.  itid, 

9.  Or  that  it  states  the  deeds  to  \tz\t 
been  executed  on  or  about  such  s 
day ;  they  having,  in  fact,  been  exe^ 
cuted  oa  that  day.  ikid. 

ARBITRATION. 

1.  On  a  motion  for  an  attachment,  fir 
filing  a  bill  in  equity,  contnurto 
6n  order  of  reference,  an  alfidav^ 
that  notice  of  the  motion  to  make 
the  order  fi  rule  of  conrt  bad  I 
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served  on  the  party's  senrant,  kc. 
18  not  sufficient.  Hilton  v.  Hop^ 
W}od,H.5\G.Z.  m 

%  If  the  day  for  making  the  award 
have  elapsed,  without  any  award 
made«  the  court  will  not  grant  an 
attachment  for  disobedience  to  the 
order,  unless  notice  of  the  enlarge- 
inent  of  the  time  have  .been  served 
upon  him.  ibi<L — And  See  No,  8 
oj^this  Article, 

d.  Where  a  cause  has  been  referred 
to  arbitration,  the  court  cannot  in- 
terfere to  enter  a  nonsuit  against 
the  arbitrator's  direction  ;  but  the 
party  objecting  to  the  award  must 
move  to  set  it  aside.  Peters  v. 
Anderson^  E.  54  G.  S.  238 

4.  Where  a  cause  is  referred  to  arbi- 
tration, the  death  of  one  of  the  par- 
ties,  at  any  time  before  the  award 
jsade,  is  a  revocation  of  the  arbi- 
trator's authority  s  and  the  court 

.  will  set  aside  an  award  made  subse- 
quently to  such  death*  Potts  v. 
Ward,  M.  55  G.  S.  366 

^.  Where  an  arbitrator,  having,  by 
nit^tual  agreement  of  the  parties, 
closed  bis  exarpi nation,  refuses  the 
application  of  the  de(iendant*s  at- 
torney for  another  hearing,  and 
makes  his  award  ;  the  court  will  not 
set  aside  the  award  on  the  affidavit 
of  the  defendant's  attorney,  that  'he 
18  in  possession  of  evidence  which 
would  repel  that,  on  which  the 
award  was  founded.  Ringer  v. 
Jwe,H.55G.$.  404 

C  llie  limitation  of  time  prescril)ed 
by^the  8th  and  gth  of  fK.  3d.  for 
applications  to  the  court  to  set  aside 
awards,  applies  only  to  cases  where 
an  original  authority  is  given  to  the 
court  by  that  act ;  and  though  the 
court  will,  in  general,  adopt  the 
same  rule  in  cases  where  their  au- 
thority existed  independently  of 
the  act ;  yet,  where  they  see  suffi* 
Itieat  reason  for  their  interfbrence. 


they  will  interpose  their  authority* 
though  the  time  prescribed'  should 
have  elapsed.  Rogers  v.  Dallimorr^ 
E.55G.3.  471 

7.  That  an  agreement  of  reference 
signed  by  several  underwriters  re- 
quires but  one  stamp.  See  St  a  M  p  3. 

8.  Where  the  time  for  making  an 
award  is  enlarged,  and  the  award  is 
made  within  that  time,  a  party  must 
have  regular  notice  of  the  enUrgc- 
ment  proved  by  affidavit,  or  by  in- 
dorsement on  the  copyof  the  submis- 
sion, or  of  the  rule  of  court,  before 
he  can  be  brought  intocontemptfor 
disobedience  to  it;  and  it  is  not  suf- 
ficient that  the  arbitrator  states  in 
his  award  that  he  has  enlarged  the 
time.  Wohlenberg  v.  Lageman,  T. 
^5  G.  3.  579 

ARREST. 

See  Affidavit,  to  holp  to  bail. 

Pbacticb,  5.. 

Shercff,  2, 4,6, 7. 
1 .  That  an  underwriter  cannot  be  held 
to  bail  on  a  policy  of  insurance,  See 

iNSURAffCB,  1. 

2*  For  the  relief  of  the  bail,  where  a 
defendant  is  held  to  bail  in  a  civil 
action,  and  is  afterwards  taken  into 
custody  on  an  extent  at  the  suit  of 
the  crown;  SeeBAiLiS. 

3.  For  malicious  arrest.  See  Costs,  1  • 

4.  Surrender  under  a  foreign  attach- 
ment not  an  arrest  so  as  to  avoid  a 
subi^equent  arrest.  See,  FoRRION 
Attachment,  a. 

5.  What  shall  be  considered  a  legal 
arrest  and  imprisonment,  so  as  to 
constitute  an  act  of  bankruptcy^ 
See  Bankrupt,  6. 

ASSAULT  AND  BATTERY. 
See  Evidence,  l. 

ASSIGNMENT. 

See  Bankrupt,  5.    Costs — security  ^ 
for,  5.    Partnership,  3. 
V  u  2 
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A»  deposits  goods  with  B.  for  sale, 
and  then  assigns  his  property  to 
trustees  for  his  creditors ;  the  trus- 
tees, at  B.'s  request,  pay  the  duties 
on  the  goods,  which,  when  sold,  do 
not  produce  sufficient  to  repay 
them : — Held,  that  the  trustees  are 
entitled  to  recover  the  money  ad- 
vanced by  them,  together  with  the 
proceeds  of  the  goods ;  though  J, 
had,  before  the  assignment,  agreed 
that  they  should  go  in  liquidation  of 
a  claim  which  B,  had  upon  him. 
lAvesey  and  others  v.  JViUis^  E,  54 
G.3.  130 

ASSUMPSIT.  I 

See  Agent.     Agreemekt,  2. 
Assignment.    Bail,]. 
Bankrupt,  2.    Carrier. 
Forged  Instrument. 
Landlord  and  tenant^  2. 
Partnership,  2,3, 
Vendor  and  Vendee,  2,4^  5,  6, 
S,  11,12,  13. 

i.  A  debt  incurre4  in  fdreien  coin 
is  recoverable  as  for  lawful  money 
of  Great  Britain.  Harrington  and 
others  V.  Macmorrisj  M,  54  G.  3.  33 

j.  Assumpsit  lies  to  recover  the  ba- 
lance of  a  banker's  account,  how- 
ever voluminous  it  may  be ;  and  the 
plaintiff  in  such  case  is  not  obliged 
to  bring  account.  Tomhins  v.  IVQt^ 
shire,  E.  54  G,  3.  115 

3.  When  a  person  contract  -  to  build 
a  hbuse,  he  is  not  entitled  to  re- 
cover for  the  materials,  on  the  couut 
for  eoods  sold  and  delivered.  Cut' 
trellY.  Apsetf,  T,  55  G.  3.  581 

4*  Au  agreement  having  existed  be- 
tween the  successive  vicars  and 
churchwardens  of  a  parishy  that 
certain  fees  should  be  taken  upon 
the  burial  of  strangers  in  the  church- 
yard, and  divided  equally  between 
them ;  the  incoming  vicar  refuses  to 
accede  to  thdt  agreement,  and  pre- 
vails on  the  collector  of  the  fees  to 


pay  over  to  him  the  whole  of  wbt 
he  then  has  in  his  hands  :~Heiii, 
that  the  collector  having  received 
one  half  of  these  fees  fo  the  useof 
the  church wardens,they are  eDtitled 
to  recover  that  moiety  from  tbe 
vicar,  in  an  action  for  monej  had 
and  received.  IMtlaoood  v.  Wil- 
liams, clerk,  T.  55  G.  3.         5b9 

ATTACHMENT. 

See  Arbitration,  1,5, 8. 
Sheriff,  2,4. 
Witness,  2,3,4. 

ATTORNEY. 

See  Annuity,  3. 
Costs,  2. 

i4.,  an  attorney,  at  the  request  of  Bm 
who  is  in  custody  for  debt  in  an 
action  in  which  A,  has  not  been 
concerned,  gives  an  undertdringfor 
the  debtand  costs,  whichhe  accord- 
ingly pays  to  the  plaintifPsattonjer, 
without  having  the  costs  twed,- 
Hdd,  that  this  was  not  a  dishvn^ 
ment  by  >4.  as  an  attorney,  »itto 
the  meaning  of  2  Geo,  2.  c.  23.  *• 

.  23  Prothero  v.  Thomas,  E.  53 
G.3.  W 

AUCTION  AND  AUCTIONEER. 
5«  Vendor  and  Vendee,4,6,"i 
11,  12,  13. 

AUDITA  QUERELA. 
See  Practice,  4. 

AVOWRY. 

See  Costs,  3. 
Replevin,  2. 4. 

AWARD. 

See  Arbitration. 
Stamp,  3. 

BAIL. 

1.  WheriB  bail  are  fixed  with  ^f 
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.debt,  if  one  of  them,  having  paid  it, 
bring  his  action  against  his  co-bail, 
for  contribution,  he  must  prove  the 
judgment  as  well  as  the  execution. 
•  Beldon  v.  Tankard,  3/ .  54  G.  3.  6 
2.  The  court  will  set  aside  iKe  pro- 
ceed! ng<  against  bail,  on  the  ground 
of  the  plamtifF  having  accepted  a 
cognovit  from  the  defendant  in  the 
'  original  action  ;  the  last  instalment 
of  which  would  become  due  on  a 
day  subsequent  to  that  on  which 
the  plaintiff  would  have  been  en- 
titled to  judgment  and  execution, 
had  he  gone  to  trial  in  the  original 
cause.  Crofts  v.  Johnson,  H,  54 
C.  3.  59 

3.  i^.  is  arrested  and  held  to  bail  in  a 
civil  action,  afler  which  an  extent 
issues  against  him  at  the  suit  of  the 
crown,  and  he  is  thereupon  com- 
mitted to  the  custody  of  the  she- 
riff of  Lo/j^oti.     On  an  application 
to  the  court  by  the  bail  for  relief, 
— Held,   1st,   that  the  bail   were 
not  entitled  to  enter  an  exoneretur 
on  the  baiV  piece  ;  2dly,  the  crown 
having  refused  its  consent  to  the 
defendant  being  surrendered,  un- 
less he  should  he  immediately  re- 
manded to  the  custody  of  the  mar- 
shal ;  that  this  court  would  have  no 
authority  so  to  remand  him,  after  he 
had  been  surrendered  to  the  war- 
den of  the  Fleet ;  and  3dly,  that  the 
bail  could  not  surrender  the  de- 
fendant by  habeas  corpis,  as  a  mat- 
ter of  right,  witliout  the  consent  of 
the  crown: — But  the  court  express- 
ed their  readiness  to  give  the  bail 
time  forsurrendering  the  defendant. 
Hodgson  v.  Temple,  E.  54  G.3.  l66 
.   It  i's  no  ground  for  setting  aside 
executiou  which  has  been  signed 
against  bail,  that  the  plaintiff  has 
accepted  a  composition  from  the 
defendant,  and  suspended  the  exe- 
cution of  a  ca.  sa.  which  had  been 
issued  against  him ;  though  it  were 


•  without  the  knowledge  or  consent 
of  the  bail.  Bricktoood  v.  Annis^ 
T.54^G.3.  250 

5.  Where  a  writ  of  error  is  sued  out 
before  final  judgment,  the  four  days 
for  putting  m  bail  in  error  are  to  be 
reckoned  from  the  time  when  the 
taxation  of  costs  is  completed  by  the 
insertion  of  the  sum.  Blackburn  v. 
Kymer,  T.  54  G.3,  278 

6.  Notice  of  bail  given  on  the  10th 
November;  on  the  r^th,  notice 
that  other  bail  would  he  added,  who 
would  justify  on  the  15th ;— on  the 
l4th,  the  latter  notice  counter- 
manded, and  notice  again  given  of 
the  original  bail :  They  appearing 
to  justify  on  the  15th ; — Held,  that 
the  last  notice  would  have  been  suf- 
ficient, had  notice  of  justification 

been  given.    v,  Marshall^  M. 

55  G.3.  322 

7.  Bail  by  affidavit  rejected  on  the 
ground  that  one  of  them  was  de- 
scribed in  the  notice  of  justification 
as  A.  B.  generally,  but  in  the  affi- 
davit of  justification  nsA.B,  the 
younger. v.  MeUcryM'55  G.  3. 

386 
9.  Where  hail  above  are  put  in  but 
not  justified ;  and  the  sheriff,  being 
fixed,  brings  an  action  on  the  bail- 
bond,  to  which  the  defendant  pleads, 
comperuit  ad  diem ;  the  court  will, 
on  motion  by  the  sheriff,  order  the 
recognizance  of  bail  in  the  original 
action  to  be  struck  ofi^the  file; 
though  the  defendant  allege  that 
the  sherifFwasfixed  thVough  his  own 
negligence ;  for  that  should  be  the 
subject  of  motion  \o  stay  the  pro- 
ceedings on  the  bail-bond.  Leigh, 
Esq.  and  another,  v.  Beriies,  E,  55 
G.B.  520 

BAILMENT. 

See  AssioKMBNT.     Bankrupt,  s. 
Vendor  and  Vcndex,  10, 
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8.  A.  being  indebted  to  B.for  dif- 
ferent luuriotis  loaDS,  applies  to 
B.  for  a  further  advance,  which 
B,  agrees  to  make,  at  the  legal  rate 
of  iDtereat,  provided  ^.'6  father 
will  give  his  security  for  it,  and  also 
for  part  of  the  previous  debt.    ^.*8 

'  Jather  consents,  and  accepts  three 
bilfe,  the  two  first  of  which  exactly 
cover  the  legal  debt  The  first  is 
paid  when  due.  In  an  action  on 
the  second  x-^Held^  that  the  ac- 
ceptances, having  been  given  part- 
ly as  a  security  for  an  illegal  debt, 
were  all  tainted  with  the  Illegality, 
.  and  were  therefore  void.  Harri- 
Aon  y.  Hannelf  M.  55  G.  3.       849 

9«  The  interest  in  a  policy  of  insu- 
rance declared  to  be  on  a  bill  of 
exchange,  drawn  for  the  use  of  the 
ship;  See  Insurance,  14. 

10.  Iwo  British  subjects,  A.  and 
B.»  being  detained  prisoners  in 
France,  A.  draws  bills  payable  to 
JB.  on  another  British  subject  resi- 
dent in  England,  which  B.  indorses 
to  C,  an  alien  enemy. — Held,  that 
on  the  return  of  peace,  C.  is  enti- 
tled to  recover  the  amount  of  the 
bills  from  the  acceptor,  Aatoine  v. 
Morshead,  T.  55  G.  3.  558 

1 ) .  The  payee  of  a  bill  of  exchange, 
having,  before  it  became  due,  pre- 
sented it  for  acceptance,  which  was 
refused,  passes  it  to  the  plaintifFfor 
value,  without' giving  notice  either 
to  the  drawer,  or  to  the  plaintiff,  of 
the  dishonour;  the  plaintiff  presents 

<     it,  and  it  is  again  refused,  accept- 

'  ance,  of  which  the  drawer  receives 
due  notitfe: — Heid^  that  the  ne- 
glect of  the  payee  to  give  notice  to 
u\e  drawer  of  the  first  refusal,  was 
no  discharge  to  hitn  of  his  liability 

•  to  the  plaintiff.  O^Keeffe  v.  Dunn^ 
T  55  G,  3.  ^13 

BILLS  OF  LADING. 
See  Carrier. 

C0NblNM£NT. 


1.  Indorsee  liable  for  freight.  Sir 
Freigrt,  I. 

2.  Goods  carried  from  a  port  in  Scd- 
land  to  a  port  in  England  are  not  to 
be  considered  as  exported,  so  as  to 
make  it  necessary  to  have  tke  bill 
of  lading  stamped.  SaAlmd  t. 
WUmu  and  anoiker,  E.  54  G.3. 204 

3.  A,  deposits  goods  with  B.  as  a  se- 
curity for  money  advanced  by  &, 
with  a  promise  to  deliver  the  bill  of 
lading  when  it  should  arrive,  m* 
dorsed  to  B.  C  is  employed  a»a 
broker  to  dispose  of  the  goods  for 
B.*s  benefit.  Before  the  bill  of  lad- 
ing arrives,  the  goods  are  attached 
in  the  mayor's  court  in  the  haodj 
of  C.  by  a  creditor  of  A.  Bf'i 
that  the  transfer  of  the-property  to 
B,  was  complete^  though  the  bill 
of  lading  had  never  been  indorsed, 
and  that  therefore  the  foreigu  at- 
tach ment  was  no  answer  to  an  ac- 
tion by  B,  against  C.  for  the  pro- 
ceeds. Gilet  and  another^  ▼.  A'«Am 
and  another,  £.  54  G.  3.  225 

BOND. 

1.  For  pleading  in  debt  on  bond, ^ 
*  See  Pleading,  2,  3,  5,6. 

2.  Where  the  insertion  of  a  word  in 
the  condition  made  a  variance  be- 
tween the  oyer  and  the  condition, 
but  did  not  avoid  the  instrument; 
See  Djbbt  on  Bond. 

BROKER. 
Set  AoBNT. 

CARRIER. 

An  agreement  that,  in  consideretiOT 
that  A.  would  take  on  board  \i< 
ship  R*s  goods,  for  the  purpose  of 
conveyance,  J5.  would  pay  a  cer- 
tain sum  on  A.*s  delivering  to  him 
the  bills  of  lading,  is  a  valid  con- 
traet ;  and  the  price  of  the  carriip 
of  the  goods  is  recoverable  imroe- 
diatdy  oq  the  loading  thesi  wte- 
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ther  the  voyage  be  performed  or 
nor.  Andrew  v.  Moorhouse^  £«  54 
G.  3.  122 

CERTIFICATE, 

1-  or  a  judge,  to  entitle  the  defend- 
ant to  costg.     See  Amrndment^  0. 

2,  Of  justices,  for  turning  a  road. 
Sec  Justices  of  Prace. 

3.  Ofa  bishop  for  non- residence*  See 

NON-RESIDENCB. 

CHARTER-PARTY. 

^^  Agrbbment,  3. 
Covenant,  3. 
Evidence,  IX 

CHURCHWARDENS, 
iS^  Assumpsit,  4. 

COGNOVIT. 

1<  A  cognovit,  accepted  by  the  holder 
of  a  bill  of  exchange,  no  discharge 
of  the  acceptor.  See  Bills  op  Ex- 
change, ]. 

2.  When  a  cognovit,  accepted  by  the 
plaintiff  from  the  defendant,  is  a 
discharge  of  the  bail.  See  Bail, 
2. 

COMMISSION. 

S^  AOREExMENT,  2. 

j4»  commissions  £.  to  sell  a  ship  for  < 
bim,  which  is  accordingly  put  up 
to  sale,  but  bought  in.  Held^th^tB, . 
is  not  entitled  to  a  commission  on 
the  sale  of  her.  Mestaer  and  ano- 
ther  ^assigtieesi*f Lawrence  fViiUamSy 
a  bankrupt^  v.  Atkins  and  another^ 
H,  54  G.  3.  ,  76 

COMPOSITION, 

l^etween  the  plaintiff  and  defendant, 
no  ground  for  setting  aside  exe- 
cution against  the  bail.  See  Bail, 
4. 

COMMON. 

copyholder, '  having  a   right  of 
common  in  t?ro  manors,  and  hav- 


ing received  an  allotment  out  of 
one,  in  lieu  o^  his  right  in  that 
manor,  is  entitled  to  his  full  allot- 
ment out  of  the  other,  when  in- 
closedt  whether  the  manors  be  held 
under  the  same,  or  under  different 
lords.  And  though  the  e^^tate,  in 
respect  oi'  which  he  claims,  be 
partly  enfranchised  freehold,  that 
does  not  extinguish  his  right  as  to 
the  part  enfranchised.  Barudck  v. 
Matthew^  H,  64  G.  S*  50 

CONCEALMENT, 
See  Insurance,  5,  6. 

CONDEMNATION. 
8»  Insurance,  2,  3, 11. 

'  CONDITION. 

•  Of  an  acceptance  of  a  bill  of  ex- 
change, ^e  Bills  of  Exchange, 
5. 

»  Ofa  bond  >^>for  variance  betiifeen 
it,  and  the  oyer.  See  Debt  on 
Bond. 

CONSIGNMENT. 
See  Freight. 

•  A.  consigns  goods  to  B.^  abroad, 
and  orders  a  cargo  in  return,  for 
which  he  sends  his  owu  ship.  The 
return  cargo  is  delivered  to  A.*& 
captain,  B.,  stating  it  to  be  on^.'s 
account,  as  A*^  own  goods,  and  to 
be  delivered  to  A.  The  return 
cargo  constating  of  moregoods  than 
the  proceeds  of  tho^e  consigned  to 
B,,  B,  draws  bills  on  A.  for  the 
difference,  which  he  sends  to  his 
agent,  with  a  bill  of  lading  drawn 
in  blank,  and  desiring  the  agent, 
in  case  of  A,^s  refusfu  to  accept 
the  bills,  to  indorse  the  bill  of 
lading    to     C.      A,     refuses    to 

« accept  the  bills,  and  the  bill  of 
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lading  is  accordingly  indorsed  to 
C  The  ship  arrives,  and  C.  de- 
mands the  cargo,  as  indorsee  of  the 
bill  of  lading;  the  captain,  how- 
ever, refuses,  and  delivers  them 
to  ^.,  who  deposits  them  with 
D.,  as  his  warehouse-man.  D. 
then  receives  notice  from  B.  to 
hold  the  goods  for  B»  as  his  pro- 
perty; in  consequence  of  which 
/>.  n  fuses  to  re-deliver  them  to  A. 
In  an  action  of  trover  by  A,  against 
i;.;— Held  1st,  that  D.  was  not 
estopped,  by  having  received  the 
goods  as  the  firarehouseman  of  ^., 
from  setting  up  the  claim  of  a  third 
person  as  a  defence,  supposing  that 
claim  to  be  a  good  one : 

2dly,  That  A.^  having  rested  his 
claim  on  the  supposition  that  the 
property  had  vested  in  him,  could 
not,  if  he  failed  in  that  point,  set 
up  his  lien  on  the  goods  for  freight:' 
— But, 

3dly,  That,  though  the  goods  might 
have  been  delivered  to  the  captain, 
on  condition  of  AJs  accepting  the 
bills,  yet,  that,  as  no  such  condi- 
tion was  imposed  at  the  time  of  the 
delivery,  that  delivery  was  com- 
plete, and  vested  the  property  ab- 
solutely in  A.     0<rl€  v.  Atkinson 

.  and  another^  Af.  55  G.  3*  323 

CONTRACT. 

See  Vgkeement. 

Vkndor  and  Vendee, 

CONTRIBUTION. 
See  Bail,  i. 

COPYHOLDER. 
See  Common. 

COSTS. 

See  Amendment,  6. 

Attorney. 

BANKRtrPT,4. 

Insurance,  i. 
Practice,  9. 


1.  When  a  man  sues  aa  execntor/6ke 
court  will  require  a  strong  case 
against  him,  to  subject  him  to  costs 
within  the  meaning  of  the  stat.  43 
Geo.  3.  c.  46.  f.3.  Foulkes  andm- 
otker^  executor*,  SfC.  v.  Neighboux^ 
iL  54  G.  3.  21 

2.  If  the  plaintiff  and  defendant  coU 
lusively  settle  the  debt  and  cofiti 
upon  an  execution^  in  order  to  de- 
fraud the  plaintiff's  attorney  of  b:> 
costs,  the  plaintiff's  attorney  om- 
not  sue  out  a  second  execution  on 
the  same  judgment  to  levy  his  co!4.s 
but  must  apply  to  the  court.  Grates 
v.EadeSj  E.  54  G.  3.  lii 

3.  I'he  defendant  in  replevin  avoiri 
for  rent  in  arrear,and  tJtutt  the  goods 
had  been  clandestinely  removed: 
The  plaintiff  pleads,  1  st ,  non^temure; 
2dly,  no  rent  in  arrear;  and  3dlr, 
that  the  goodCwere  not  clandi^ 
tinely  removed.  The  last  is^ue 
only  being  found  for  tlie  plaiouf ; 
Hcld^  that  the  defendant  was  en- 
titled to  deduct  from  the  plaintif*» 
costs  the  costs  of  the  two  first 
issues  which  were  found  for  the 
defendant.  Cook  v.  Gretv^  E.  5* 
G-  3.  234 

4.  A.f  abroad,  furnishes  goods  to  B. 
at  the  request  of  C,  who  dravs 
bills  on  B.J  payable  to  ^.,  nbidi 
C  refuses  to  accept.  A.  sends  for 
a  witness  from  abroad  for  the  sop- 
port  .of  an  action  against  B^  pend- 
ing which  action  C  arrives  in  this 
country.  A.  then  discontinues  his 
action  against  B.,  and  coramencc» 
another  against  C,  in  whidi  he  re- 
covers  by  means   of  the  witne& 

<  he  had  brought  from  abroad :— 
Heid,  that  C.  is  only  liable  for  the 
costs  of  the  witness  tMU  detaimri 
tiithis  country^  and  not  for  those  of 
bringing  him  over,  or  of  sendiiig 
him  back.  Tremain  and  amatkn  v. 
Barrett,  H.  55  G.  3.  46S 

5.  But  where  a  witness  is  sent  fat 
from  abroad  btmdjide  for  the  por^ 
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pode  of  the  cause,  and  for  no 
other ;  it  is  in  the  discretion  of  the 
prothonotary  to  aUow  the'  plaintiff 
the  costs  of  bringing  him  over  and 
of  sending  him  back,  though  he 
should  have  been  sent  for,  and 
have  arrived,  before  the  com- 
mencement of  the  action.  Ibid,  and 
See  Trcmain  v.  Faith,  T.  55  0.3. 

563 

d.  Where  the  defendant  pays  money 
into  court,  and  the  plaintiff  pro- 
ceeds, and  suffers  the  defendant  to 
sign  judgment  of  nofi  O'OJT.  against 
him,  he  shall  not  afterwards  be 

.  entitled  to  his  costs,  up  to  the  time 
of  paying  the  money  iato  court. 
Pestle  V.  Beckington,  E.  65  G.  3. 

5i0 

COSTS— SECURITY  FOR. 

1.  The  court  will  not  oblige  an  infant 
plaintiff  to  give  security  for  costs. 
Anont/maus,  M.  f}4fG»3.  4- 

2.  On  moving  for  a  rule  nisi,  the 
defendant  must  state  in  what  stage 
the  proceedings  are.  LuzaUtti  v. 
PmveU^M.   55  G.  3.  376 

fS.  And  the  court  will  not  grant  it, 
where  interlocutory  judgment  has 
been  signed,  until  that  Judgment 
is  set  a^'ide.  Ibid, 

4 .  Nor  will  the  court  enter  into  the 
merits  of  the  case,  nor  grant  the 
rule  on  account  of  the  hardship  of 
the  case  upon  the  defendant.  Ci- 
ragno  v.  Hassan^  H,  55  G.  3.    421 

5.  ^or  require  an  insolvent  debtor 
to  give  security,  who,  having  as- 
signed his  propt*rty  under  the  in- 
solvent acts,  brings  an  action  for  a 
debt  incurred  before  the  assign- 
ment;— the  assignees  having  ^re- 
fujied  to  sue.  Townsend  v.  Snotv^ 
E.   55  G.  3.  477 

COVENANT. 

5f^  Bankrupt,  5. 
PAaxii£RbHir,3. 


1.  On  a  covenant  for  further  assurance, 

where  the  breach  happened  in  the 
time  of  the  covenantee,  but  the 
damage  accrued  to  the  heir ;  the 
heir  has  a  preferable  title  to  the 
executor,  to  bring  the  action  of 
covenant.  King  v.  Jones,  E.  54 
G.  3.  107 

2.  /I.  covenants  with  B,  to  serve  him 
for  certain  wages  for  3  years,  «t 
the  end  of  which  time  a  balance  re- 
mains due  to  him  from  B.  A.  then 
enters  into  a  Fresh  contract  under 
seal,  to  serve  B.  at  increased  wages; 
and  at  the  end  of  three  years  more, 
k  appears  that  he  has  received,  at 
dift'ereot  times,  sums  more  than 
sufficient  to  cover  the  balance  due 
on  the  former  contract: — Hcld^ 
that  the  last  mentioned  sums  hav- 
ing been  paid  generally^  without 
specifying  on  what  account.  A,  had 
a  right  to  apply  to  them  to  the 
satisfaction  of  the  simple  contract 
debt.  Pettri  v.  Anderson^  E,  54 
G.3.  238 

3.  By  charter-party,  the  freighter 
covenants  with  the  owner  to  ship  a 
cargo  at  Oporto^  and  to  dispatch 
the  ship  with  the  first  convoy  for 
England^  within  fourteen  working 
days  after  she  is  ready  to  receive 
her  cargo:  It  is  also  agreed,  that 
the  freighter  may  detain  the  ship 
for  loading,  fifteen  running  days 
after  the  fourteen,  paying  for  the 
fifteen  at  a  certain  rate.  The  first 
convoy  sails  after  the  expiration  of 
the  14  days,  and  before  the  end  of 
the  15. — Held,  that  the  covenarit 
to  sail  with  the  first  convoy  is  re- 
stricted by  ^he  agreement  for  the 
fifteen  day^j  and  therefore,  that  the 
defendant  in  not  liable  to  pay  for 
the  detention  after  the  fifteen  days. 
Connor  v.  Smith,  T.  54  G.  3.    2>6 

4.  The  plaintiff  demises  a  nublic- 
house  to  the  defendant ; — the  de- 
fendaat  to  take  all  his  uiah.ofthe 
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plaintiff;  the  plaiotifF^  upon  every 
reasonable  request,  to  deliver  good 
malt,  and  if  he  did  not,  the  de^nd- 
ant  to  be  at  libert}'  to  buy  it  cf 
any  other: — Breach,  that  the  de- 
fendant used  a  quantity  of  malt, 
not  bought  of  the  plaintiff,  and 
without  requiring  the  plaintiff  to 
deliver  such ; — PJea^  that  the  plain- 
tiff had  delivered  bad  malt  to  the' 
defendant,  who  thereupon  bought 
malt  of  others. — Held,  that  the  plea 
was  bad  ;  for  as  one  failure  by  the 
plaintiff  would  not  operate  as  a 
total  suspension  of  the  covenant, 
the  deH^ndant  should  have  alleged 
a  request  to  send  him  good  malt ; 
and  that  he  had  purchased  the 
malt  of  others,  on  the  plaintiff's 
failure  to  do  so.  ^  Weaver  v.  ^S^^- 
sions,  E.  55  G,  3,  505 

COURT  OF  REQUESTS. 
See  Jurisdiction. 

DAMAGES. 

Sre  Amekdme?jt,2,  3. 

TRESrASS.  ,   ' 

DEBT.— 0«  Bond. 

Sec  Pleading,  2, 3, 5,  6. 

1.  To  an  action  of  debt  on  bond,  the 
defendant  prayed  oyer  of  the  con- 
dition, which  was  for  the  payment 
of  100/.  by  instalmentey  till  the 
said  sum  of  one  ^*  Aundred  pounds^*^ 
be  paid,  and  then  pleaded  non 
est  facium^  The  word  hundred 
Iiad  been  omitted  in  the  second 
place  where  it  occurs  in  the  condi- 
tion, and  was  afterwards  inserted 
without  the  defendant's  know- 
ledge. ^//e/</.  that  this  igras  a  va- 
riance between  the  oyer  and  the 
condition,  which  precluded  the 
plaintiff  from  recovering.  Waugh 
and  others^  administrators  of  Phil- 
.     lips.jv.  Bussell,  E.  64  G,  3.      214. 


2.  But  the  alteration  itself  was  imma* 
terial,  and  did  not  avoid  the  instru- 
ment. Ibid,^  and  see  also,  M»  55 
G.S.  Sll 

DECLARATION- 

See  Action  on  the  Case,  I. 
Amendment,  14,  l6. 
Evidence,  8. 
.  Penal  Action,  3. 
Practice,  5,  8, 12, 14. 

PfiOCKSS^  1. 

DELIVERY. 
See  Evidence,  8» 
What  shall  not  be  considered  a  com- 
plete sale  and  delivery.    See  Ven- 
dor AND  Vendee,  1,3. 

DEMURRAGE- 
See  Covenant,  3- 

DEPOSIT. 

See  Vendor  and  Vendee,  4^  6^  7, 
10,  11,  13. 

DEVIATION. 
See  Insukance,  7, 8. 

DEVISE. 

1.  J.  devises  all  the  rest,  residue,  &c> 
of  his  estate,  of  whatsoever  maitax 
or  kind  the  same  might  be^  and  of 
which  he  might  be  possessed  or  in- 
terested in  at  the  time  of  his  de- 
cease, to  trustees,  to  put  and  place 
out  th«  same  in  some  public  or  pri« 
vate  funds,  on  good  and  sufiBcient 
security,  with  power  to  call  in,  re- 
move, or  new  place  out  the  same, 
and  to  receive  the  annual  imere<t 
or  produce  thereof  for  ten  years 
al\er  his  decease,  in  trust  to  place 
out  the  same  annually  in  like 
manner,  so  tliat  the  interest 
might  becpme  a  principal  sum, 
and  at  the   end  of  tea  years  to 
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apply  the  annual  interest  of  the  i 
vrhole  of  such  principal  money  in 
the  erection'  of  a  free-school,  to  be 
under  the  management  of  the  trus- 
tees, and  their  heirs ;  but  the  an- 
nual interest  only  to  be  so  applied. 
Held,  that  if  the  real  estate  passed 
at  all  under  this  will,  it  was,  at  all 
events,  oiily  for  ten  years.  Nexo" 
landv.  Major ibanks^  and  others^  Af. 
54.  G.  3.  -44 

2.  A.  devised  all  his  messuages,  te- 
nements, lands^  &c  in  71,  and  then 
in  his  ottn  occupation^  ioB.  for  five 
hundred  years,  upon  certain  trusts; 
after  the  determination  of  which 
te^m,  and  subject  thereto,  he  de- 
vised all  his  said  messuages,  &  c.  so 
situate,  to  C. ;  and  in  case  of  C's 
death,  he  devised  the  said  lust- 
nientioned  hereditaments  and  pre- 
ntiso9  over.  He  also  bequeathed 
to  C  the  stock,  crops,  &c.  which 
At  Ills  death  khould  be  upon  the 
fiaid  estate  and  premises  at  7., 
then  in  his  oton  occupation. — Held, 
that  those  premises  only  passed  by 
the  will,  either  to  J5.  or  C,  which 
were  in  the  testator^s  own  occupa- 
tion, a't  the  time  of  making  his  will. 
Doe^  on  the  demise  of  Christopher 
Parkin  and  James  Wilkinson^  v. 
Joseph  Parkin^  H,  54  G.  S.         6l 

3.  A.  devises  a  copyhold  estate  to 
trubtees  for  the  use  of  B,  for  her 
life ;  then  to  such  uses  as  B.,  by  her 
last  will,  should  appoint;  and  in  de- 
fault of  such  appointment  to  the 
right  heirs-  of  B, — A.  dies ;  the 
trustees  are  admitted  in  fee,  on  the 
trusts  declared  by  the  will.  B,^  by 
an  appointment  in  form  of  a  deed 
poll,  in  nature  of  a  will,  irrevocably 
devises  all  her  interest  in  the  pre- 
mises to  C ;  and  declares  that  no 
subsequent  will  should  revoke^  this 
disposition  :  the  premises  are  sur- 
rendered to  the  use  of  C.  in  rever- 
sion^  and  he  is  admitted  accord* 


ingly.  B.,  by  another  will,  after- 
wards devises  the  premises  to  D. 
and  his  heirs,  so  as  not  to  be  sub- 
ject to  any  of  her  debts,  contracts, 
or  engagements :  Under  this  will 
D,  was  admitted,  and  soon  after- 
wards fi.  died.  Held,  that  by  the  de- 
vise to  !>.,  the  former  appointment 
in  favour  of  C  was  revoked,  and  the 
legal  estate  divested  out  of  the 
trustees  under  AJs  will  and  vested 
in  D. ;  and  that  a  surrender  to  2>. 
by  the  trustees  was  as  effectual  as 
if  it  had  been  made  by  B. — Doe,  on 
thedemise  offVoodcock,  v,  Barthrof, 
H.  54  G.  3.  90 

4.  A,  devises  to  his  brother  B,  all  his 
real  and  personal  estate,  subject  to 
subsequent  devises  and  legacies;-^ 
then,  part  of  his  lands  to  j^.'s  son, 
C.  and  his  heirs  for  ever ;  then  if  B. 
and  C.  should  die,  having  no  issue 
of  either  of  their  bodies,  all  his 
real  estate  to  D^A.  dies,  and  B. 
and  C.  levy  a  fine  of  the  pre- 
mises bequeathed  to  C,  to  the 
use  of  themselves,  their  heirs  and 
assigns  for  ever;  and  C.  suffers  a 
recovery  of  the  same  premises  to 
his  own  use. — B.  dies  in  176O,  hav- 
ing had  no  other  issue  but  C — C. 
dies  in  17799  never  having  had  any 
issue. — D.  dies  in  1785,  neitlier 
he,  nor  any  one  claiming  under  him, 
having  ever  had  possession  of  the 
premises. — Held,  1st,  that  the  de- 
vise over  toD.was  not  an  executory 
devise,  but  a  remainder,  limited 
after  successive  estates  tail  of  C, 
and  of  B.  by  implicaitton  ;■  fldly» 
supposing  it  to  have  been  an  exe- 
cutory devise,  contingent  on  B. 
and  C.  dying,  having  do  issue,  &c.; 
setnble,  that  that  event  had  not 
happened : — ^3dly,  semhle,  that  D. 
or  bib  heirs  could  not  have  had  a 
writ  of  intrusion,  supposing  the 
right  to  have  been  in  1).  —  4tJiIy,  if  I 
he  could,  quare  whether  he  would 
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not  have  been  barred  by  the  statute 
of  limitations,  or  by  the  Hue  levied 
by  B.  and  C.  Sir  Samuci  Romiily, 
Ktiigkt,  V.  James,  1\  55  G.  3.   t^ 

DISSOLUTION  OF  PARTNER- 
SHIP, 
Set  Partnership,  %  a. 

DISTRESS. 
See  Replevin. 

DISTRINGAS. 

i«  On  motion  for  leave  to  istfue  a 
disiringtUi  under  stat.  51  Geo,  3. 
c*  124-,  tbe  party  moving  omM 
swear  that  he  believes  that  the  de- 
fendant absconds  to  avoid  beinj; 
served  with  process;  and  also  his 
reason  for  such  belief.  Dewn  v. 
Cr^,  T.  54  G.  3.  267 

2.  The  court  will  not  grant  a  distrin- 
gas^ to  compel  an  appearance,  on 
die  ground  that  the  defendant  is 
out  of  the  kingdom*  Jordan  v.  Bell^ 
^.55.  G.  3.  202 

EJECTMENT. 

See  Witness,  1. 

ERROR. 

.1.  Writ  of,  to  reverse  an  outlawry. 

See  Evidence,  4. 
2.  Bail  in  error.  See  Bail,  5. 

EVIDENCE. 

See  Action  ok  the  Case,  I . 
Bail,  I. 

Bills  OF  Exchange,  2. 
Landlord  and  Tenant,  4. 
Witness,  1. 

1.  An  action  for  a  malicious  prose- 
cution, in  indicting  the  plain  tiff  for 
an  assault  ahd  battery,  where  thti 
bill  has  not  been  found,  cannot  be 


supported  without  evidence  of  ex« 
press  malice,  as  well  as  of  the  want 
of  probable  cause.  Bjfne  v.  Jtfoorf, 
M,  54  O.  J.  12 

2.  The  particular  of  the  defendant's 
set  on  is  not  admissible  evidence 
of  the  existence  of  a  debt  from  the 
defendant  to  the  plaintiff.  Har^ 
rington  and  others,  v.  Macmorrit, 
M.b^G.^,  3S 

8*  Condemnation  of  a  neutral,  evi« 
dence  of  her  having  been  engaged 
in  some  illegal  transaction.  Ste 
Insurance,  2. 

4.  On  a  writ  of  error  to  reverse  an 
outlawry,  on  the  ground  ^  that  the 
outlaw,  before  and  at  the  time  of 
suing  out  tbe  writ  of  ex^ent^  aad 
from  thence  until  the  time  of  pro* 
nouncing  the  outlawry,  was  in  parts 
beyond  the  seas;**  the  plaintiff io 
error  having  proved  the  previpuf 
proceedings  in  the  outlawry,  and 
that  the  outlaw,  at  the  tune  of 
suing  out  the  exigent,  was  abroad, 
and  died  abroad,  but  without  fix- 
ing the  time  of  his  deathi-^Hdd, 
that  it  was  not  necessary  to  prove 
the  time  when  thejudement  of  out- 
lawry was  pronounced!  RkkarisM 
and  another,  exeaUorsii.Robertsw, 
U.  54  G.  3.  58 

5.  In  a  writ  of  right,  40  years  undis- 
turbed possession  is  sufficient  to  re- 
but presumptive  evidence  of  a  seisin 
in  fee  in  the  person  under  whom  the 
demandant  claims ;  or,  at  least,  from 
which  to  presume  a  conveyance  of 
the  premises  to  the  tenant.  J9f» 
V.  Price,  H.  54  G.  S.  68 

6.  In  an  action  against  a  magistrate 
for  a  malicious  conviction,  it  is  not 
sufficient  for  the  plaintiff  to  shew 
that  he  was  innocent  of  the  ofoce 
of  which  he  was  convicted;  but  he 
must  also  prove,  from  what  passed 
before  the  magistrate,  that  there 
was  a  want  of  probable  cause. 
Burki/  V.  Bethune,  E.  54  G.  3. 230 


liSDEK  OF  THE  PRINCIPAL  MATTERS. 


641 


7.  On  a  question  whether  a  creek  be 
a  public  navigable  river  or  not,  in- 
stances of  persons  going  up  it,  for 
the  purpose  of  cutting  rjeeds,  and 
on  parties  of  pleasure,  without  the 
consent  of  the  person  claiming  ex- 
elusive  property  in  the  creek^  are 
evidence  sufficient  for  the  jury  to 
presume  it  a  public  river.  ^fiUs  v. 
Rose  and  others,  M.  55  G.  3.     313 

8.  li^  an  action  for  not  delivering 
eoods according  to  agreeme;it,  after 
demand  made,  it  is  not  necessary  to 
adduce  evidence  in  support  of  the 
averment,   that  the  plaintiff  was 

.  ready  and  willing  to  accept  and  pay 
.  for  the  goods.    fVilks  v.  Atkinson, 
H.55G.S.  412 

Of  Of  the  evidence  necessary  to  con- 
nect the  declaration  with  the  writ 
in  a  penal,  action,  in  order  to  shei^ 
that  the  declaration  was  filed  in 
time ;  See  Penal  Action,  4, 

10.  Semh.,  that  in  an  action  for  the 
penalties  given  by  the  Q  Ann.  c.  14. 
«•  2.  a  bill  of  discovery  filed  against 
the  defendant  for  the  purpose  of  a 
former  action  on  the  former  part  of 
the  second  section,  for  the  money 
lost,  may  be  given  in  evidence. 
Thisleufood  qui  tarn,  v.  Cracruft  and 
D'Arley,  E.  srj  G.  3.  497 

11.  What  evidence  not  sufficient  to 
connect  the  sheriff  with  his  officer. 
5^^  Sheriff,  6. 

12-  Where  an  instrument  is  executed 
by  two  parties^  each  keeping  one 
part;  if  one    be  lost,   the   court 

.  will  not  compel  the  other  party  to 
produce  bis  part,  in  order  to  sup- 
port an  action  against  him  on  the 
instrument.  Street  v.  Brawn,  T. 
55  G.  3.  610 

EXECUTION. 

See  Bail,  4.    Bankrupt,  4. 
Costs,  2.    Sheriff. 

}.  An  outgoinjg  tenant  haying  agreed 


to  assign  the  remainder  of  his  term 
to  the  incoming  tenant,  the  sherifi^ 
before  an  actual  assignment  made, 
may,  under  an  execution  against 
the  outgoing  tenant,  sell  his  in- 
terest in  such  remaining  term,  and 
set  upon  it  the  same  vsJue  that  the 
incoming  tenant  had  agreed  to  give 
for  it.  Sparrow  v.  the  Earl  of  Bris- 
tol, M.  54  G.  3.  10 

2.  Where  the  sheriff,  by  virtue  of  a 
writ  of  test.  ji.  fa.,  entered  the 
plaintiff's  house,  sold  his  goods  by 
auction  against  the  plaintiff's  will, 
and  kept  possession  till  afler  the  re- 
turn of  the  writ;  held,  that  this  was 
but  one  continued  trespass.  Aikin* 
head  v.  Blades  and  others,  M.  54 
G.  3.  17 

3.  Return  of  a  writ  o^fi.fa,  amended} 
See  Amendment,  4. 

4.  Execution  against  baS  not  set 
aside,  on  the  ground  that  the  plain* 
tiff  had  accepted  a  composition 
from  the  defendant ;  See  Bail,  4. 

5.  Sheriff's  return  to  a  writ  of  vm. 
ditioni  exponas  amended;  See 
Ambndmsnt,  5. 

EXECUTOR. 

See  Amendment,  S. 
Costs,  i. 
Peactice,  10. 

1.  Wliere  the  heir  has  a  preferable 
title  to  the  executor  to  bnng  an  ac* 
tion  of  covenant.  SeeCovKUAVT,  1* 

2.  To  an  action  against  an  executor 
for  goods  sold  to  the  testator,  tha 
defendant,  at  nisi  prius,  pleada  a 
plea  puis  darrein  continuance  of 
judgment  recovered  in  a  plea  of 
debt  on  the  simple  contract  of  the 
testator,  commenced  since  the  pre- 
sent  action. — On  demurrer,  held, 
1st,  that  it  was  no  answer  to  this 
plea,  that  the  iudgment  pleaded  was 
m  a  plea  of  debt  on  the  testator*s 
simple  contract ;  and  2dly,  that  the 
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plea  was  not  invalidated  by  the  de^ 
fendantlmviiig  suffered  judgment  to 
pass  apuinst  him  voluatarily.  Prince 
V.  Nicfiolson,  T.  54  G.  3.  280 

EXPORT. 
See  Bills  of  Lading^  2. 

FINES. 

See  Am«ndm«nt,  i,  8,  9, 10»  |1, 
12,  15. 

K  The  court  will  allow  a  fine  sur 
concessit y  for  conveying  a  life  estate, 
and  a  fine  tur  cognizance  de  droit 
iantumy  for  conveying  a  rever- 
sionary interest,  in  the  same  pre- 
inise?,  to  pass  as  one  and  the  same 
fine.  Pndeaux  and  another  v.  Gif- 
ford  and  wife,  deforciants^  H,  55 
'G.  3.  422 

2.  Fine  allowed  to  pass,  by  a  copy  of 
the  copy  of  the  praecipe  and  con- 
cord, left  with  the  judge; — ^the 
orieinal  having  been  lost.  George 
Ellis^  plaintiff  and  Benjamin  John- 
son and  wife,  deforciants,  T,  55 
G.  3.  553 

FISHERY. 

A  stream  of  water  running  by  the 
.  aide  of  a  piece  of  ground,  which  is 
endosed  on  every  side,  except  that 
on  .which  it  is  bounded  by  the 
water,  is  not  a  stream  in  inclocsd 
ground,  within  the  meaning  of  5 
Geo,  3.  c,  14>.  jr.  3.,  so  as  to  subject 
a  person  fishing  therein  to  the  pe* 
nalty  inflicted  by  that  act.  lAsle 
r.  Branm,  E.  54  G.  8.  127 

FOREIGN  ATTACHMENT. 

See  Bills  of  Lading,  S. 

1.  It  is  no  ground  for  impeaching  the 
regularity  of  a  foreign  attachment, 
that  the  debt  was  contracted,  or 
th«  parties  resided  abroad.  Har- 
ington  v.  Macmorru,  M*  54  G.3.  33 


2.  A.  proceeds  by  fordgn  attack 
ment  against  B.,  who  surrenders, 
and  pleads  to  the  jurisdiction  of 
the  court.  A.  discontinues  the 
foreign  attachment,  and  arrests  £. 
by  process  out  of  th  is  court  z^^HeU, 
that  the  foreign  attachmeot  was 
not  such  an  arrest  as  to  entitle  B. 
to  be  discharged  out  of  custody  in 
the  present  suit,  on  entering  a  com- 
mon appearance.  Wood  and  otkerSf 
y,  Thomson,  M.  55  G.  3.  39$ 

FORGED  INSTRUMENT. 

1 .  A,  having  a  navy  bill  wbi<^  purr 
ports  to  be  for  1800/.,  pays  it  to  B, 
for  that  sum ;  B.  passes  it  to  C, 
who  presents  it  at  the  navy-office 
for  payment,  when,  it  appearing 
that  it  was  originidly  drawn  for 
800/.  only,  and  that  the  sum  had 
been  fraudulently  altered  to  1 800t 
the  navy-office  detain  the  biO, 
issuing  a  fresh  one  for  600/.;  C. 
demands  and  receives  of  6.  the  re- 
mainine  lOOO/. — Heldythat  B*  is 
entitled  to  recover  the  lOOOl.  from 
A„  though  all  the  parties  were 
equally  ignorant  of  the  fraud. — 
Jones  and  others,  v.  Ryde  and  cs- 
other,  E.  54  0. 3.  157 

2.  So,  thoueh  the  full  appareal 
amount  of  the  bill  should  have  been 
paid  by  the  office,  on  presentment. 
Bruce  v.  Bruce,  and  others,  E^  54 
G.3.  165 

3.  A  bill  of  exchange  with  a  forged 
acceptance,  purporting  to  be  pay- 
able at  the  house  of  A.  and  Co^ 
bankers,  in  London,  with  whoa 
the  supposed  acceptor  keeps  carii, 
is  indorsed  to  B,  for  a  valinhJe 
consideration.  B.  indorses  it  to  his 
agent  in  LoRe^,who  pveaents  itoa 
the  23d  of  April  at  the  house  o£J. 
and  Co.  for  payment.  A.  and  Co.  pay 
it,  and  send  it  on  the  30th  of  ^pn' 
to  the  supposed  aoceptoTp  who  dis* 
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avows  it.  At  and  Co*  immediately 
give  notice  of  the  forgery  to  B., 
and  demand' repayment^  which  B. 
refuses.  All  parties  are  ignorant 
of  ihe  fraud. — HM^  that  A.  and 
Co. 9  by  paying  the  bill  without 
ascertaining  that  the  acceptance 
was  genuine,  were  precluded  from 
recovering  the  amount  from  B, 
Smith  and  others^  v.  Mercer  and 
anoHcTf  H.  55  G.  3.  453 

FRAUD. 

See  Agreement,  2, 3. 
Banrkhpt,  1,  3. 
BrLLs  OF  Exchange,  8. 
Costs,  2. 

Forged  Instrument. 
Insurance,  2,  3. 
Vendor  and  Vendee,  2. 

FRE.EHOLD. 

Enfranchisement  of  lands  not  an  ex- 
tinguishment of  right  of  common. 
See  CoMMONi 

FREIGHT. 

See  Carrier. 
Consignment,  2. 
Insurance,  9,  l2. 
Partnership,  2. 

1«  Tlie  indorsee  of  a  bill  t)f  ladiog, 
fvbich  directs  the  goods  to  be  de-\ 
iivered  to  order  or  to  amgns^  pay- 
in^/reight',  is  liable  for  the  freight, 
tliough  he  be  only  acting  as  broker 
for  the  consignee;  and  though  12 
months  have  elapsed  since  the 
^  landing  of  the  goods,  without  any 
demsM  of  freight,  he  is  bound  not 
to  deliver  the  goods,  till  he  knows 
that  freight  has  been  paid.  Bell 
and  oihen,  t.  Kymer  M^Taggart^ 
and  others,  B.   54  G.  S.  Up 

2.  A*  consigns  goods  to  B.,  with  di- 
rections to  pay  over  the  net  pro- 
ceeds to  C.  jB.  employs  i>.  to  dis- 
pose of  them.    Id  m  aoiioa  by  C. 

VOL.  I. 


to  recover  -the  proceeds  from  D,, 
D,  is  entitled  to  make  the  same 
deductions  for  freight,  &c,  as  ^., 
who  was  the  owner  of  the  ship  iu 
which  the  goods  were  brought, 
might  have  made.  Blackburn  v. 
Kymer  and  others,  E.  54tG.^.  22S 

GAME  LAWS. 

A.  being  convicted  of  sporting  eon« 
trary  to  the  game  laws,  b  required 
to  bring  his  dog  to  a  magistrate; 
who  orders  it  to  be  immediately 
shot:  Held,  that  the  magistrate 
was  justified  under  the  5  Ann,  &  J  4. 
s,  4.  Kingsnorth  v.  Bretton,  and 
another,  E.  54  G.  3.  106 

HEIR. 

Where  the  heir  has  a  preferable  title 
to >the  executor,  to  bring  an  action 
of  covenant.    St^Cotenant,  1. 

HIGHWAY. 

See  Action  on  the  Case^  2.   ' 
Justices  of  Peace, 

ILLEGALITV. 

See  Agreement,  3,  3. 

Bills  of  Exchamob,  6,  1(X- 
Insurance,  2,  3,  14. 
Vendor  and  Vendee,  2. 

IMPARLANCE. 
See  PracticBj  15. 

IMPRISONMENT. 

What  is  a  legal  imprisonment  so  as 
to  constitute  an  act  of  bankruptcy. 
See  Bankrupt,  6. 

INCLOSURE. 

See  CoMMOK. 

Fishery. 

INDICTMENT. 
See  EviDSNXB,  1. 

X  X 
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proceeding  on  ber  voyage,  on  the 
g\h  of  Septembtr^  with  a  prospect 
of  favourable  weather;  but  was 
obHge4  by  cootrary  winds  to  come 
to  an  anchor  near  the  mouth  of  the 
harbour,  where  iihe  was  detained 
till  after  the  'tsth.  Held^  that 
though  this  would  have  been  a 
compliance  with  a  warranty  to  sail 
by  such  a  day,  this  warranty  being 
to  depart^  whicli  could  only  mean 
from  the  port  of  Memet,  had  not 
been  complied  with.  Moir  ▼.  The 
Royal  Exchange  Anaranct^  T*  55  G. 
3.  570 

INTEREST.^IN  LAND- 

What  Interest  in  a  term  of  years  may 
be  taken  in  e:!^ecution.  Set  Execu- 
tion, 1. 

INTEREST.-INTHE  THING 
INSURED. 

1.  Declaration  of,  in  a  policy.    See 

Iksvramck,  4, 14. 
X  Averment  of,  in  the  declaration. 

Set  Itf8URAUC£^  10. 

IRREGULARITY. 
See  PftACTiCfi. 

ISSUE, 
Costs  ov^*•5ee  Costs,  3. 

JOINDER,  IN  ACTION. 

Sf^  AOTfON  ON  THB  CaSS,  3. 

Partmership,  1,2. 
Practiob,  5. 

JUDGMENT- 

See  Amendment,  2,  3,  6. 
Bail,  l,  2. 
Bankhupt,  4 
Costs,  2.  6. 

Costs — Security  fob,  3. 
Evidence,  4. 

ExFXOTORj  2. 

In  PANT,  S. 


FLEAmNo,  4, 6. 
Practice,  4, 6, 8,  lO,  1%  14 
Repleviw,  4. 

JURISDICTION, 
See  Game  Laws. 

A  person  reotine  a  countiiig4ioiise 
in  the  city  of  Londun,  joinUj  vith 
anotlier  person,  and  receiving  ei- 
ders there  for  his  business,  is  within 
the  jurisdiction  of  the  court  of 
requests  for  the  city  of  Londom^ 
though  he  sleep  and  reside  in 
Southwark,  Croft  v.  Pitman^  T. 
54  G.  3.         *  269 

JUSTICES  OF  PEACE. 

See  Gams  Laws. 
Evidence,  6. 

!•  Where  an  order  of  justices  for  the 
diversion  and  turning  of  a  road, 
recites  that  they  had  viewed  thcf 
new  road,  and  found  it  to  be  in 
good  condition  and  repair ; — H^ 
to  be  a  sufficient  certificate  thereof, 
under  stat  13  G.  3.  c  78.  s.  I9.  Ik 
Fontkieu  v.  Pennyfeatier,  T.  54  G.  3. 

261 

2.  If  the  certificate  be  depoaited  with 
the  clerk  of  the  peace^  that  is  vi 
inrolment  of  it  within  the  same  sec- 
tion. .  iht£ 

3.  Where  a  road  is  stopped  up  bi 
order  of  justices,  and  a  new  one  i» 
substituted,  partly  over  the  grounJ 
of  a  stranger,  and  partly  over  vl 
accustomed  road,  that  is  a  suffidesi 
compliance  with  the  act,  ptovidfc 
the  new  road  convey  the  public  v 
the  same  place  as  the  old  one  dhl 

iMl 

LANDLORD  AND  TENANT. 

5ffBANKBUPT,  5. 

Covenant,  4. 
Execution,  !• 
Witness,  1. 
1.  Where  a  tenant  by  miitake*  or 
misrepresentaUoxiy  paysrent  to  t 
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person  not  entitled  to  demand  it, 
fie  is  not  precluded  by  such  paj- 
ixient  from  giving  evidence  on  a 
plea  oTtion  tcnuit  in  replevin  against 
the  supposed  landlord,  to  shew  that 
the  latter  h  not  intitled  to  the  rent. 
Rogers  v.  Pitchrr,  E,  55  G.  3.  54 1 
%  A  declaration  that  in  consideration 
that  the  defendant  had  become  te- 
aant  to  the  plaintiff  of  a  farm,  the 
defendant  undertook  to  make  a  cer- 
tain quantity  of  falloW|  and  to  spend 
Sol'  worth  of  manure  every  year 
thereooy  and. to  keep  the  buildings 
in  repaiT.'^Held  bad  on  general  de- 
murrer ;  those  obligations  notaris- 
ing  out  of  the  bare  relation  of  land- 
lord and  tenant.^-Broton  v.  Crump^ 
T'  5S  G.  3,  567 

LIBEL.  ^ 
See  Pleading,  7* 

LICENCE. 

fiee  Agreement^  2, 
Insurance^  3. 

NoN-RESID£NCB^ 

LIEN. 

See  C0N8I6NMBNT9  2, 
Freight. 

jf,  comraisstons  B,  to  sell  a  ship  for 
htm,  and  having  deposited  her  re- 
gister with  him  for  that  purpose, 
becomes  bankrupt. — i/ir/d,  that  Z?. 
has  a  lien  on  the  register  against 
the  assignees  of  A*  for  the  amount 
of  his  demand  against  ^.,  consist- 
ing partly  of  charges  incurred  on 
the  ship's  account,  and  partly  of 
other  charges ;  and  that  this  was 
not  such  a  transfer  of  the  property 
as  to  brinff  %\i^  case  within  the 
meaning  ofthe  register  acts.  Mes- 
taerand  another^  assignees  ofLaxu' 
reme  WiUuims^  a  bankrupt^  v.  At^ 
kins  und  another^  H.  54  G.  3.      76 

LIMITATION. 

!•  Of  actions.  See  Action  ok  the 
CASE,a^4^— P£NalAction,39  4. 


2.  Of  the  time  for  moving  to  set  aside 
an  award,  See  Arbitration,  6. 

LONDON,  Court  of  Requests. 
«Sfc  Jurisdiction. 

MAGISTRATE. 
\      See  Justices  of  Peace. 

MALICIOUS  ARREST. 
S«e  Costs,  1. 

MALICIOUS  CONVICTION. 

^eeEviUENCE,  6. 

.MALICIOUS  PROSECUTION. 
See  Evidence,  1. 

MANOR. 
See  Common. 

MEMORIAL--0P  an  Annuity. 
See  Annuity, 

MISNOMER. 

&e  Practice,  12, 13* 
Sheriff*  3. 

NEUTRAL  VESSEL. 
See  Insurance,  'i,  3. 

NISI  PRIUS. 

That  a  plea  puis  darrein  eontinn^nce 
may  be  pleaded  at  nisi  prius^  See 

PR/ACTICE,  1,  2. 

NON.RESIDENCE.' 

1.  The  incumbent  of  two  livings,  A^ 
and  fi.,  obtains  a  licence  from  his 
bishop  to  reside  out^f  the  parish  of 
^.,  there  being  no  parsonage-house 
thereon,  on  condition  of  his^residing 
at  a  short  distance,  and  actually 
performing  the  duties. — Heldy  that 
this  is  not  such  a  residence  at  A. 
as  to  excuse  him  from  residing  at 
B.  without  another  licence  for  that 
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purpose.  Wright  v.  Flamank^  clerk, 
M.55G.3.  368 

%  Where  aMce^ice  for  non»residence 
has  been  obtained,  previously  to 
the    14th  «/t//y,  1814,  pursuant  to 

'  54  G.  3.  c.  54 1  but  the  allowance 
by  the  archbibhqp,  required  by  43 
G.  3.  c.  84.  8. 20.,  is  not  obtained 
till  after  that  period ; — ^the  licence, 
when  ratified,  is  valid  from  the  time 
when  it  was  originally  granted. 
Wright  V.  Lamb,  clerk,  M.  55  G.  3. 

372 
3.  Though  a  licence  for  non-resi- 
dehce  do  not  cover  the  whole  of 
the  period  for  which  penalties  are 
sought  to  be  recovered,  yet,  if  there 
be  not  sufficient  time  left  uncover- 
ed to  subject  the  incumbent  to  a 
penalty,  the  court ujll interfere  to 
stay  the  proceedings.  fVi^n  y.Kay, 
M.55G,'6.  387 

4.  The  Stat.  ^4  G.  ^.c.  54.  which  re- 
quires licences  to  be  granted  on  or 
before  the  ist  Julv,  1814,  does  not 
limit  the  time  witnin  which  tertifi-' 
catcs  are  to  be  granted.  Ibid. 

5.  Semble,  that  a  certificate  granted 
after  the  1st  Ju/^,  lbl4,  cannot  be 
pleaded  in  bar  to  the  action  ;  but  is 
only  available  by  application  to  the 
Court  to  stay  the  proceef^iogs.  ibid. 

6.  The  incui^b^t^^  of  two  livings,  one 
x}f  which  bas  a  house  of  residence 

.  upon  it,  a^fl  the  other  not,  may  re* 
side  on  t^^^t  i^^  which  ther^  is  no 
parsonage-house,  without  a  licence 
from  the  bishop ;  and  such  resi- 
dence will  excuse  him  from  residing 
on  the  other  living.  Wi/nn  v. 
Smtfthies,  E.55G.3.  547 

NONSUIT. 

See  Arbitration,^. 

NUSANCE. 

A  window  frame  erected  on  a  party- 
wall,   held  not  to  be  a  common 

.  pusance  within  the  \UhGeo.3i  c» 
78,  so  as  to  deprive  the  owner  of  it 


of  his  right  to  the  windows,  which 
were  proved  to  be  ancient  lighU; 
and  if  it  were,  that  it  would  not, 
without  conviction,  be  an  answer 
to  an  action  for  obstructing^  them. 
Titterton  v.  Conycrs,   £.54  G.5. 

140 
ORDER. 

Of  Justices,  Se^JusTicKS  OF  Peace. 
OUTLAWRY. 

SetfEviDRNCE,  4. 

OYER. 

For  a  variance  between  it  and  the 
condition^  See  Debt  on  BoSD. 

PARTICULAR. 

Of  set-off.  See  Evidence^O. 

PARTITION.  WRIT  OF. 

5^e  Amendment,  14. 

PARTNERSHIP. 

5«e  Bankrupt,  1, 
Insurance,  lO. 

1,  A  defendant  may  plead  a  secret 
partnership  in  abatement,  thou^ 
the  plaintiff  had  no  means  of  know* 
ing  of  the  partnership,  aod  coi^ 
not  have  proved  it,  had  he  joined 
the  secret  piirtner  in  the  actioo. 
.  Dubois  mul  others,  assignees  of 
Schroder,   v.   Ludert,    T.  54  G.  3. 

2-  Three  partners.  A-  B.  and  C, 
order  goods  from  abroad,  and  thes: 
dissolve  partnership, and  make  over 
their  property  to  trustees  for  their 
creditors,  leaving  A,  and  B.  as 
agents,  to  settle  the  a&irs  of  tlic 
firm.  The  goods  arrive,  and  «i« 
delivered  to  A,  and  B.  In  an  ac- 
tion agaiost  A.  B.  and  C.  for  the 
freight,  hel^,  that  C  was  not  liable. 
Finder  v.  iVilks  and  others,  T-  H 
G.  3.  24S 

5s  I'Wo  partners,  A.  and  B.,  on  the 
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'96th  ofAugust^  I80g,  agree  to  dis- 
^olve  partnership  us  from  the  ist  of 
January  1610,  and  that  neither  of 
them  shall,  atler  sij^uiug  the  deed 
of  dissolution,  make  any  {)urchaAP 
to  bind  the  otiicr ;  but  that  every 
such  purchase  shall  be  on  his  own 
private  account.  On  the  27th  of 
Oc^tiberj  1810»  A,  assigns  his  pro- 
perty to  his  creditors,  who  covenant 
not  tpsue  him,  and  that  if  they  do, 
the  deed  of  assignment  shall  be  a  re- 
Jease  to  him,  which  deed  is  signed 
by  B.  A.  having  contracted  debts 
in  the  name  of  the  firm  j  afler  sign- 
ing the  deed  of  dissolution,  B.  pays 
them.'^HeUi^  1st,  that  B.  was  liable 
for  those  debts,  the  covenant  not 
to  sue  A.  not  operating  as  a  re- 
lease to  B.  2d\y,  that  supposing  it 
had,  the  creditors  w.ould  have  bad 
an  eouitable  claim  on  B.f  which 
irould  have  justified  his  paying  the 
money ;  and,  therefore,  that  B»  was 
entitled  to  recover  itv^from  A,  as 
money  paid  to  his  use.  Button  v. 
E^re,T.55e.$.  60S 

PARTY- WALL. 

I$ee  NusANt*f£. 

PAYMENT. 

See  Annuity,  2. 
Attorney. 

1.  What  is  a  payment  in  fraud  of  the 
bankrupt  laws,  See  Bankrupt,  1. 

2.  Where  money  paid  generally  may 
be  applied  by  the  person  receiving 
it  to  the  liquidation  of  a  simple  con- 
tract debt,  instead  of  a  debt  under 
seal,  See  Covenant, 2. 

3.  Of  moneyioto  court,  See  CosTSi  6. 
Practice,  9. 

4.  Payment  of  rent  by  mistake  not 
conclusive  against  the  person  paying 
it;  See  Landlord  andTenant,!. 

PENAL  ACTION. 

See  NON' RESIDENCE. 
PitOTi. 


1.  The  record  amended  hf  entering 
a  remittitur  of  the  damages.  See 
Amendment,  2. 

2.  The  court  will  change  the  venue 
in  a  penal  action,  on  the  usual  affi* 
davit,  as  well  as  in  any  other  action. 
IVj/nn  V.  Bellman f  clerk^  M,5J5  0.3. 

320 

3.  But  they  will  not  alter  the  terra 
of  which  a  declaration  is  entitled 
to  a  previous  term,  iQ  order  to 
bring  it  within  the  time  limited  for 
the  action.  fVoodroffe  v.  fVilliams, 
H.  55  G.  3.  419 

4.  A  writ  is  sued  out  in  a  penal  ac* 
tion  within  the  time  limitea,  return- 
able  in  Easter  term,  1813,  but 
which  is  never  returned ;  the  issue 
IS  o^  Hilary  term,  1815;  it  is  ob* 
jected  that  the  action  was  not 
brought  in  time;  in  answer,  the 
plaintiff  produces  rules  for  time  to 
declare  from  Mic,  term,  1813,  to 
Trin.  term,  1814.— He/tf,  that  thia 
was  not  sufficient  evidence  to  con- 
nect the  declaration  with  the  writ, 
from  which  the  court  could  pre- 
sume that  the  declaration  had  been 
filed  in  time.  ThUlevoood^  qui  ianif 
v.  Cracroft  and  D' Ariey, ,  E.  ,  5$ 
G.3.  497 

5.  Semb,  that  in  an  action  for  the  pe- 
nalties given  by  the  9  Ann*  c.  14* 
e.  2.,  a  bill  of  discovery  filed  against 
the  defendant  for  the  purpose  of  a 
former  action,  on  the  former  part 
of  the  2nd  section  for  the  money 
losti  may  be  given  in  evidence,  /d. 

PILOTS. 
The  penalties  imposed  by  stat.526eo. 
3.  c,  39.  e.  11.,  on  ships  neglect- 
ing to  take  in  a  pilo\,  on  arrivine  off 
Dungenesst  are  to  be  calculated,  on 
ships  bound  for  the  river, not  on  the 

Silotage  due  from  Duti^enrs$  to  the 
}(noWf  but  on  that  which  would  be 
due  on  the  ship's  arrival  at  h^r  ulti- 
mate place  or  destination  in  the 
river.  Mackie  v.  London^  T.  55  O,  3, 

5S9 
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PLEADING. 

Se$  Action  on  the  Case,  i. 

Amendment,  16. 
.   Annuity,  1. 
Bills  op  Exchange,  4, 6. 
Costs,  3, 
covkvant,  4. 
Evidence,  8. 

Landlord  and  Tenant,  2. 
Partnership,  1. 
Practice,  1,  2,  5, 8, 10,  12. 

SHgRIPF,'5,  7. 

t.  The  plaintifF  in  replevin  may  plead 
in  bar  to  the  defendant*!  nvowry 
or  cognizance,  that  he  did  not  hold 
as  tenant,  with  a  plea  of  infancy. 
fViison  V.  ^OTM,  H.  54  G.  3.     74 

2.  In  debt  on  bond,  a  .replication 
which  denies  the  defendant's  aver- 
ment of  performance,  and  '  con- 
cludes to  the  country^  and  then' 
assigns  breaches,  is  bad  on  demur- 

•  reir.  Sir  William  Plomer  and  an" 
other,  Skci^  of  Middlesex^  v.  Rou^ 
H.  54  G.3.  95 

3.  And  if  the  defendant,  instead  of 
demurring,  take  issue  and  go  to 
trial  on  the  question  of  perform- 
ance, the  court  will,  after  verdict, 
award  a  repleader,  ibid, 

4.  Plea  by  an  executor  of  judgment 
recovered  in  a  plea  of  debt  on  the 
testator*s  simple  contract*  See 
Executor,  2. 

3.  To  debt  on  bond,  the  condition  of 
which  was,  **  that  A.  B.  should  de- 
liver a  true  acppuut  of  all  room'es 
received  hy  him  in  pursuance  of 
his  office ;"  the  defendant  pleaded 
performance  generally.  The  plain- 
tiff, in  his  replication,  assigned  for 
breach  « that  A,  B,  was  requettted 
to  deliver  a  true  account  of  all  mo- 
nies received  by  him  in  pursuance 
of  his  office,  but  refused  so  to  do." 
. — Held,  on  special  demurrer,  that 
this  assignment  of  the  breach  was 


bad,  in  not  alleging  **  that  A,  S. 

had  received  any  monies  by  virtue 

*     of  liis  office/'     Serra  and  oikers  v. 

Fjtfe,  H.   55  0.3,  441 

6.  fn  an  action  on  bond,  conditioned 
for  the  payment  of  a  separate 
maintenance  to  the  obligor's  wife, 
the  declaration  alleged  that  certain 
sums  became  due  and  owing  from 
the  defendant  to  the  plaintilF;*^ 
judgment   arrested,    because  .  the 

.  breach  should  have  alleged  the 
money  to  be  due  to  the  wife.  Lmn 
V.  Payne,  E,  53  G-  S.  405 

7.  A  declaration,  stating  that  the 
defendant  published  of  the  plttndff 
a  false  and  malicious  libel,  ptujwt* 
ing  thereby  that  the  plaintilTa  beer 
was  of  a  bad  quality,  and  deficient 
in  measure,  whereby  he  was  injared 
in  his  credit  and  business:  HM  bad 
on  general  demurrer.  Wood^,Brtmm^ 
E.  55  G.  S.  523 

POLICY, 

1.  Alteration  of;— Ser  Insuraxck, 

4,7. 

2.  When  it  attaches  i-^RH.  8. 

POSSESSION. 
See  BiLi:s  OF  Excuangb^  «, 

£V|UBKCE,3« 

PRACTICE. 

See  Affidavits. 

Affidavit  to  uolj>  to  baiu 
Aqrebmbnt,  3. 
Amendment. 

A  BREST. 

Attachment. 
Baij.. 
Costs. 

Costs — Security  for. 
Distringas. 
Evidence. 
Fines. 
Infant. 
Penal  Action, 
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PaocRss. 

RvPLBiriNy  4. 

Sheriff. 

Witness. 

Writ  opRiout* 
1 .  A  plea  puis  darrein  coniinuance  may 
be  pleaded  at  any  time  after  the 
last  continuance,  either  in  bank  or 
at  «#i  prius;  and  it  is  imperative  on 
the  judge  at  nisi  prius  to  receive  it. 
Prince  v.  Nicholson,  H.  54  G.  3.  JO 
%,  The  plaintiiT  cannot  object  at  niii 
jiritff,  that  the  plea  is  such  a  one  as 
ought  not  to  be  received.      ,  ibid. 

3.  A  defendant  cannot  go  to  trial  by 

*  proviso,  unless  there  have  been  a 
default  on  the  part  of  the  plaintiff; 

*  though  there  have  been  a  former 
trial,  and  though  the  defendant 
gave  notice,  to  the  plaintiff  of  his 
intention  to  carry  down  the  record. 
Worcestershire  and  Staffordshire  ca- 
nal compan^f  v.  The  Trent  and  Mer-^ 
sey  navigation  tompanjfy  E,  54  G.  3. 

218 

4.  The  defendant  in  audiiA  querelA 
cannot  move  io  arrest  of  judgment, 
but  must  either  demur  at  the  time 
of  filing  the  writ  of  auditd  qtterelA, 
or,  if  the  verdict  be  given  against 
him,  must  bring  a  writ  of  error,  or 
move  for  a  new  trial.  Giles  and 
another^  v.  Nathan  and  another^  hi. 
54  G.  3.  '  226 

5.  Where  a  defendant  is.  held  to  bail 
on  a  writ  issued  against  himself 
and  another,  and  the  plaintiff  de- 
clares against  one  only,  the  court 
will  set  aside  the  declaration  and 
subsequent  proceedings.  Jonge  v. 
Murray  ana  another^  T.  54  G.  3. 

2/4 

6.  Where  a  writ  of  error  is  sued  out 
before  final  judgment,  the  four  days 
for  putting  in  oail  in  error  are  to 
be  reckoned  from  the  time  when 
tlie  taxation  of  costs  is  completed 
by  the  insertion  of  the  sum.  Black- 
Ifurn  V.  K>wcr,  T.  54  G.  3,       27s 


7.  Venue  changed  in  a  penal  a6tion ; 
— See  Pknal  Action,  2. 

8.  If  the  declaration  be  not  entitled 
of  the  term  in  which  the  writ  is  re- 
turnable, or  of  that  of  appearance, 
it  is  ^HPcgular;  and  a  judgment 
signed  for  want  of  a  plea  thereto  is 
also  irregular.  Topping  v.  Fuge  and 
another,  M.   55  G.  3.  341 

9.  In  an  action  for  work  and  labour, 
the  defendants,  having  offered  by 
letter  to  pay  a  certain  sum  for  the 
debt,  with  the  costs  up  to  that  time». 
which  was  refused  by  the  plaintiff, 
obtained  a  rule  to  shew  cause  why 
the  sum  of  5(.  and  the  costs  should 
not  be  paid  into  court,  and  further 
proceedings  stayed,  and  why  the 
plaintiffshould  not  pay  the  costs  in- 
curred since  the  tender;  and  why, 
if  the  plaintiff  refused  to  accept  it, 
the  5/.  should  not  be  paid  into 
court,  and  struck  out  of  the  decla- 
ration.— The  court  discharged  the 
rule,  it  appearing  that  there  was 
nothing  oppressive  in  the  plain- 
tiff's conduct.  Gibbon  v.  Copeman, 
M.  55 G.  3.  392 

10.  Where  ajudgment  has  been  given 
for  the  derendant  on  demurrer  to  a 
plea,  the  court  will  not,  in  a  subse- 
quent term,  set  aside  that  judg- 
ment,  and  suffer  the  plaintiff  to  re« 
ply,  by  confessing  the  matters  con. 
tained  in  the  plea,  and  taking  judg- 
ment of  assets  quando  aeciderint, 
Prinoe  v.  Nicholson^  Executor,  S^c, 
H.  55  G.  3.  401 

11.  A  defendant  may  move  to  set 
aside  the  service  of  a  writ  for  irre- 
gularity, at  any.time  before  a  new 
step  is  taken  in  the  cause.  Dand 
V.  Barnes,  //.  65  G.  3.  403 

See  No.  14.  of  this  Art. 
IX  Where  a  defendant  is  sued'by  a 
wron^  name,  receives  notice  of  de- 
claration, and  neglects  to  appear 
and  plead  in  abatement,  but  suflers 
the  plaintiff  to  sign  judgment  and 
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execute  a  writ  of  inquir}',  he  can- 
not aftenvards  move  the  court  to 
«et  aside  the  proceedings  for  irre- 
gularity. Smith  and  anuther  V ,  John 
I'dtten^  sutd  by  the  name  of  Joseph 
Fatten f  E.5jG,  3.  4?^ 

13.  Proceedings  set  aside  on  the 
ground  tl^at  the  defendant,  having 
two  chrietiun  names,  is  sued  by  only 
one  of  tliem.  Arbouin  v.  IViUough" 
by,  E.  55  G.  3.»  477 

14.  A  motion  to  set  aside  proceedings 
for  irregularity  should  be  made  as 
soon  as  the  plaintiff,  by  taking  a 
new  step  in  the  cause,  shews  that 
he  means  to  proceed ; — therefore, 
when  a  defendant  has  been  ser\'ed 
with  notice  of  declaration,  and,  in- 
terlocutory judgment  having  been 
signed,  with  notice  of  executing  a 
writ  of  inquiry,  he  is  too  late  to 
take  advantage  of.a  defect  in  the 
process.  Fletcher  v,  WeUs,  £.  55 
G.3.  550 

15.  Where  a  writ  is  returnable  the 
last  return  of  one  term,  and  the  de- 
fendant does  not  justify  bail  till  the 
first  day  of  the  next  term,  he  is  not 
entitled  to  an  imparlance,  though 
the  plaintiff  do  not  deliver  a  decla- 
ration de  bene  cste,  till  af\er  the  es- 
soin day  of  the  second  term.  Kent 
V.  Yates,  T.  55  G.  3.  587 

PRINCIPAL  AND  SURETY. 

See  Bail,  2,  4. 

Bills  of  Exchange,  l,  StO,?* 
8,11. 

PROCESS. 
Set  Affidavits, 6. 

AMKNnMENT,'7. 

Practick,  5,8, 11,12,13,14, 15. 

Sheriff,  2,  3,  4,  6,7. 
1 .  Where  a  defendant  keeps  out  of 
the  way  to  avoid  service  i>f  process, 
and  a  notice  of  declaration  is  sent 
to  hhii  m  a  letter  by  the  post, 
which    is   returned  opened,  and 


marked  *' refused:"— flrW,  that 

thjs  is  sufficient  service*    Aldred  v. 

.    Hicks,  iM.  54  G.S.  8 

2.  The  court  will  not  'quash  a  writ, 
on  the  ground  of  its  having  been 
served  in  a  wrong  county.  fTs/- 
son  V.  Stedman,  >/,  54  G.  3.  9 

3.  In  the  notice  to  appear,  required 
by  5  Geo.  2.  c.  2?. «.  1.  to  be  written 
at  the  bottom  of  the  copy  of  pro- 
cess served  on  the  defendant,  the 
court,  in  Rogan  v.  Lee^  T.  54  G.  3, 
p.  272,  held  that  the  year,  as  well 
as  the  day  of  the  month,  must  be 
in  words  at  length ;  but  afterwards 
overruled  that  decision,  and  held 
that  it  was  not  necessary.  Kemmg^ 
ton  V.  Anderson,  T.  55  G.  3.      577 

PROHIBITEDT  GOODS. 
S^Insorancb,  S. 

PROMISSORY  NOTES. 

See  Affidavit  to  hold  to  bail,4. 
Bills  of  Exchangb. 

PROPERTY. 

1.  Transffer  complete^  without  the  in- 
dorsement of  the  biH  of  lading. 
See  Bills  of  Lading,  3. 

2.  Property  in  a  ship  not  divested  by 
foreign  condemnation.  See  In* 
surancb,  11. 

See  CONSIONMBNT. 

REAL  ESTATE. 
See  Dbvisb. 

RECORD. 
See  Amendmbnt,  2,  3,  6. 

RECOVERY. 

See  Amendment,  13. 

RELEASE. 

See  Bills  op  Exchange,  6. 
Partnebsuip,  S*   ^ 
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RENT. 

Payment  of  by  mnitake  not  conclu- 
sive against  tht?  person  paying  it. 
See  Landlord  and  Trnant,  l. 

REPLEADER. 
See  Pleading,  3. 

REPLEVIN. 

8eeCosTSj3, 

Landlord  and  Tenant,  1. 

I.  For  the  sufficiency  of  the  sureties, 
See  Sheriff,  1. 

2'  The  plaintiff  may  plead  in  bar  to 
the  defendant's  avowry  or  cogni- 
zance, that  he  did  hot  hold  as  te- 
nant>  with  a  plea  of  infancy.  fF/7- 
son  V.  Ames^  H.54  G.  3,  74 

3.  Where  goods  are  distrained,  and 
at  the  end  of  five  days  appraised, 
but  not  sold,  the  act  of  appraise- 
ment does  not  take  away  the  plain- 
tiff's right  to  replevy  them.  Jacob 
V.  King,  E.  54  G.  3.  135 

4.  Where  judgment  is  given  on  de- 
murrer for  the  avowant  in  replevin, 
fifteen  days  notice  of  executing  the 
writ  of  inquiry  should  be  given  to 
the  plaintilF,  as  in  the  case  of  non- 
suit, on  Stat,  1 7  Car,  2.  c.  7.  Bur- 
ton v.  liickey,  H.  55  G.  3.         444 

RIGHT  OF  COMMON. 
See  Common. 

RIVER. 

5rtf  Fishery. 

What  is  evidence  sufficient  to  pre- 
sume a  creek  to  be  a  public  navi- 
gable river.  See  Evidencb,  7. 

ROAD. 

See  Action  on  the  Case,  2. 
Justices  of  Peacc. 

SALE. 

See  Ventdor  and  Vendee. 


SALVAGE. 

Sff  Insurance,  12. 

SATISFACTION. 

5tff  Covenant,  2. 

SECURITY— FOR  COSTS. 
See  Costs— SEeuBiTY  foe. 

SET-OFF. 

1.  Particular  of.  See  Evidence,  2. 

2.  What  shall  be  considered  a  case 
of  mutual  credit,  within  5  Geo,  2.. 
c.  30.  f.  2S.  See  Bankaupt,  2. 

SHERIFF. 

See  Amendment,  5, 14. 
Bail,  8. 

ExSOUTtON. 

1.  It  is  sufficient  for  the  sheriff,  in 
taking  sureties  on  a  replevin  bond, 
that  they  are  apparently  responsi- 
ble; he  is  not  obliged  to  inquire 
into  their  actual  sufficiency.  Hin^ 
dal  V.  Blades  and  another,  M,  54 
G.  3.  27 

2.  Where  a  defendant  has  been  ar- 
rested by  a  wrong  christian  name, 
and  the  sheriff  returns  *  I  have 
'  taken  A,  B.  sued  by  the  name  of 
*  C  B.f'  the  sheriff  is  a  trespasser ; 
and  the  court  will  set  aside  an  at- 
tachment issued  against  him  for  not 
bringing  in  the  body.  The  King 
V.  The  Sheriff  of  Surrey,  in  a  cause 
ofCaffallw.  Huntley,  H.54&.3.  79 

3.  Wliere  a  rule  to  return  a  writ, 
issued  out  of  this  court,  expirt^  in 
vacation,  the  sheriff  must  file  it  at 
the  return,  and  cannot  wait  till  the 
ensuing  term ;  the  Common  Pieas 
office  being  op^n  during  the  vaca- 
tion. The  King  v.  the  Sheriff  qf 
Middlesex,  in  a  cause  of  Thompson 
v.  Powell,  T.  54  G.  3.  270 

4.  Where  the  sheriff,  on  being  ruled 
•   to  return  a  writj  gave  notice  to  the 

plaintiff  that  the  writ  was  lost,  and 
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that  the  defendant  iras  in  custody ; 
the  pluintiff should  have  proceeded 
as  if  tire  sheriff  had  returned  cepi 
corpus  ;  and  the  court  set  aside  an 
attachment  issued  against  the  she- 
riff  for  not  returning  the  writ.  The 
King  T.  the  Shierif'  of  Kent,  in  a 
cause  of  Read  v.  Heywood^  T.  54 
G.  3.  289 

5.  In  trespass  for  breaking  and  en- 
tering the  plaintiff's  house,  and 
continuing  therein  from,  &c.  till  the 
commencement  of  this  suit ;  the  de- 
fendant, as  to  the  continuing  in  the 
house  for  a  part  6f  the  time,  **  to 
"  wit,  for  the  space  of  itoo  days^** 
justifies  as  sheriff,  under  a^.  Jis, 
issued  against  the  goods  of  7*.  K, 
deceased,  in  the  hands  of  the  plain- 
tiff's wife,  as  administratrix,  to  be 
administered ;  and  that,  liaving  just 
grounds  to  believe  that  there  were 
goods  in  the  plaintiff's  house  liable 
to  be  seized,  he  entered  to  search 
for  the  same,  and  staid  therein  for 
the  space  of  time  in  the  declai^tion 
mentioned,  the  same  being  a  resuon- 
abie  time  in  that  behalf    The  repli* 

*  cation  alleges,  that  the  two  days 
mentioned  in  the  plea  were  an  un- 
reasonable length  of  time,  for  the 
defendant'ssearcbingforthe  goods; 
and  then  new  assigns.  Held,  on 
special  demurrer,  1st,  that  the 
replication  was  bad,  in  having  ten- 
dered an  immaterial  issue,  and  also 

*  as  being  double  :—2dly,  that  the 
defendant  was  justified  in  entering 
the  plaintiff's  house,  by  his  belief 
that  the  goodis  were  there  $  though 
that  belief  were  not  justified  by  the 
event.  Cook  v,  Birt^  sheriff  of  Sur^ 
rey^  M.  5§  G.  3.  333.— And  see 
No.  7.  of  this  art. 

5,  In  an  action  against  the  sheriff  for 
not  arresting,  it  is  not  sufficient 
evidence  to  connect  the  sheriff 
with  his  officer,  that  the  ofiicer's 
name  appears  on  the  writ,  and  that 


the  writ  has  been  returned  mm  est 
inventus ; — the  sheriff'  baring  g<mc 
out  of  office  before  the  retaro. 
Funsick  V.  Magnay,  Esq^  and  an" 
other,  T.  55  G.  3.  554 

^  In  a  plea  of  justification  by  the 
sheriff  to  an  action  for  breakmg 
the  plaintiff's  house,  and  breaking 
open  the  inner  doors,  it  is  not  suf- 
ficient to  allege  that  he  entered 
under  a  capias  against  one  A.  &, 
the  outer  door  being  open;  and 
that  the  rooms  in  the  bouse  being 
fastened,    and   having  reason^xle 
suspicion  that  A.  B,  was  therein, 
the  defendant  broke  open  the  same; 
--without  averring  that  A.  B.  was 
actually  in  the  house,  or  that  diere 
was  any  previous  demand  of  admit- 
tance ; — the  sheriff  being  justified, 
or  not,  in  entering  the  house  of  a 
stranger,  by  the  event.    .Joksuott 
V.  High,  Esq.  and  another^  T.  5S 
G.3.  564 

SHIP. 

See  Agreement,  2. 
Commission. 
Insurancb. 
Lien. 
Pilots- 

SIMONY. 
S00  Agreement,  3. 

SIMPLE  CONTRACT. 

See  Execdtor,  2. 

Where  money  paid  generally  may  be 
applied  by  the  person  receiving  it 
to  the  liquidation  of  a  simfrfe  00a- 
tract  debt,  instead  of  a  debt  under 
seal;  Sep  Covenant,  2. 

SPORTING. 

See  Gams  Laws. 
Trespass. 
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STAMP, 

See  Affidavits,  a. 
Bills  opLAniNG,2. 
Vknpor  and  VEMDsr,  9. 

.  That  a  letter,  promising  to  accept 
a  bill  of  exchange,  requires  a  stamp. 
See  Bills  OF  Exchange,  2. 

.  Declaration  oC  interest  in  a  policy 
of  insurancealtered  without  making 
a  new  stamp  necessary;  See  In- 
surance, 4. 

.  Where  several  underwriters  on  a 
policy  enter  into  an  agreement  lo 
refer  the  cause  to  arbitration,  that 
agreement  and  the  a^ard  require, 
each, but  one  stamp ;— there  being 
a  community  of  interest  hetweeq 
the  parties  m  the  subject  matter. 
Goodson  and  another  v.  Forbes y  E, 
55G.Q.  525 

STATUTES. 


Elizabeth. 

31.  c.  5.    Penal  action. 
31*  c.  6.     Simony. 


21.  Ck4. 


17.  c.  7. 


Jame^  1. 

Penal  action. 
Bankrupt. 

Charles  2. 
Distresses. 


321 
•    299 


321 
469 


4-14 


William  and  Mary,   . 
2.  sess,  1.  c.  5.     Distresset. 

William  3. 


135 


B  A  g,c.  u.  s.  8. 
breaches, 
c.  15.  s,  2. 


Assignment  of 
Arbitration.  471 


Anne» 

5.  c.  14^  t.  4.  •  Game.  106 

B.C.  14.             Gamii>g.  497 

12.  tt:  2.  c.  IS.    Siwony.  299 


George  12. 

2.  c.  23.  s.  23.    Attorney.  53g 

5.  c.  27.  *.  1.     Process.         272.  577 

c.  30.  «.  23.     Bankrupt.  ld4 

19.  c.  32.  s.  1.     Bankrupt.  128 

George  3. 

5.  c.  14;  s.  3.     Fishery.  127 

13.  c.  78.  f.  19.     Highway.  26l 

14.  c.  7S.  Building  act.  Uo 
17.  c.  2d  Anhuhy.  155. 407. 478.533 
2d.  c.  60.  f.  19.     Ship's  register.  7 

34.  c.  6d.  f.  14.     Ship's  register.    76 

35.  c.  63.  s.  13.  Staipp.  ICO 
43.  c.  46.  f.  3.     CosU.  21 

c.  84.  Non-residence.     368.  372. 

387.  547 

c.  141.    Justices  of  peace.     220 

48.  C.J  49.     Stamp.  2(H.  412 

49.  c.  12 1.     Bankrupt.  3M 

51.  c.  124.  f.  2.     Distringas.         267 

52.  c.  39.  .s.  11.  Pilot  act.  585 
54.  c.  54.    Non-residence.  368.  372« 

367.  547 

SURETIES. 

1.  For  the  sufficiency  of,  in  replevin. 
See  SHEKlFFy  1. 

SURETY  AND  PRINCIPAL. 

5ef  Bai^»2,4. 

Bills  ofExchange,  1^  3,  6, 
7,6,11. 

TENDER, 

See  Bills  of  Exchange,  3. 
Practicb,  9.     . 

A  tender  to  a  managing  clerk,  before 
action  brought,  is  good ;  though  the 
clerk  should  have  received  orders 
not  to  accept  it.  Mufatt  v.  Far^ 
sona,  H.54G.3,  55 

TRANSFER— OF  PROPERTY. 

Complete  without  the  indorsement 
of  the  bill  of  lading.  See  Bill  o  t* 
Lading,  3. 

SeeLiEfi. 


C56 


INDEX  OF  THE  PRINClPAt.  MATTEB9. 


TRESPASS. 

See  Execution, 2.  Sheriff,  2,  5, 

7. 

In  trespass  for  breaking  and  entering 
the  plaintifTs  closes,  and  apocting 
there,  under  dmmiseances  of  ag- 
gmvation,  the  jury  gave  500/.  da- 
mages :— The  court  refused  to  re- 
duce them,  though  the  plaintiff  bad 
sustained  no  actual  pecuniary  da*» 

..  mage.  Merest  v.  Harvey,  E.  54 
G.  3.  139 

TRIAL— BY  PROVISO, 
See  Practice,  S. 

TROVER. 

iSee  Consignment. 

Vendor  and  Vendee,  i,  3, lo. 

TRUSTEE. 
See  Assignment. 
Action  against  the  trustees  of  a  turn- 
pike road,  for  damages  occasioned 
Dy  them  in  the  execution  of  their 
office.  See  Action  on  the  Casb, 
2. 

TURNPIKE  ACT. 

See  Action  on  tub  Case,  2. 

VARIANCE. 

See  Debt  on  Bond*. 

Vendor  and  Vendee, 5. 

VENDOR  AND  VENDEE. 

I.  A.  purchases  from  the  defendant 
a  quantity  of  oil,  whiph  was  not  to 
,  be  drawn  off,  but  by  agreement  was 
to  remain  undivided  in  the  defend- 
ants cisterns,  and  for  which  A,  was 
to  pay  a  weekly  rent  for  warehouse 
room;  A.^b  bill  for  the  oil  being 
dishonoured,  and  he  having  become 


bankrupt:— /Te&f,  fh^  the  oO  nof 
having  been  severed  from  the  de» 
fendant's stock,  this  did  not  araoant 
to  such  a  delivery  as  would  entitk 
the  assignees  ot  A.  to  nuiotaia 
trover  for  it.  White  and  Mert^ 
OMsigneefofShmUUworth  aadGood' 
feliam,  v.  ^'ilks,  M.  54  G.  3,      2 

2.  It  is  not  sufficient  to  iiivalidsie& 
contract  for  the  sale  of  ^oods,  that 
the  vendor  knew  they  were  to  be 
applied  to  an  illegal  purpose,  unless 
he  have  a  share  in  toe  unlawful 
transaction.  Hodgson  and  mnoUcr^ 
V.  Temple,  M.  54  G.  3.  5 

'3.  A.  having  a  quantity  of  hemp  in 
the  hands  of  fi.,  sells  part  of  it  to 
C.  at  a  certain  price,  payable  by  C.*s 
acceptance  at  a  suied  lime,  14 
days  allowed  for  delivery ;  and 
gives  to  C.  an  order  upon  BL  to 
weigh  and  deliver  the  hemp,  so 
sold,  to  C.  or  bearer.  Before  the  14 
days  had  expired,  A.  gives  B,  no- 
tice not  to  deliver  the  hemp  to  C. 
The  hemp  not  having  been  weighed 
off,  and  no  bill  of  exchange  having 
been  given  in  payment  for  it, — 
Held,  that  the  sale  of  it  to  C.  was 
incomplete ;  and  that  fi.  was  liable 
for  it  m  an  action  of  trover  by  ./. 
Shq)ley  v.  Davis  and  another,  T.  54 
G.  3.  252 

•^.  A.  buys  a  house  at  an  auction, and 
depouta  part  of  the  purchase  mo- 
ney, the  remainder  to  be  paid'  upon 
the  vendor's  making  a  good  tide. 
It  turns  out  that  the  vcndor^s  tide 
is  good  in  law,  but  bad  in  equity: 
— //«/(^,  that  A.  is  entitled  to  reco- 
ver back  the  deposit  from  the  auc* 
tioneer  in  an  action  at  law.  3/a- 
berly  v.  Robins,  T.  54  G.  3.       254 

5.  A.  agrees  to  buy  and  J?,  to  seU  a 
quantity  of  *<  St.  Petershurgk  dean 
hemp,"  at  a  certain  price,  throagfa 
the  medium  of  a  broker,  who  acta 
at  agent  for  both  parties.  The 
broker  delivera  a  bought  note  to^.» 


INDEX  CrP  THB  PRINCIPAL  MATTKBS. 


fi5l 


in  \i'bichy  by  mistake,  he  ioserta 
**RtgaRhineh€mp^'* instead  of  **S^. 
•Petersburgh  clean  hemp/'  and  then 
delivers  a  sale  note  to  fi,»  stated 
correctly,  according  to  the  original 
contract.  Ueid,  that  the  variance 
between  the  two  notes  was  fatal, 
and  therefore,  that  B.  could  not 
recover  in  an  action  against  A.  for 
not  completing  the  contract.-^ 
Thomtim  and  others  v.  Kemp^ter, 
M.  55  G.  3.  355 

6.  An  auctioneer,  receiving  money  as 
a  deposit  on  the  sale  of  an  estate 
by  auction,  knowing  that  there  is  u 
defect  in  the  vendor's  title,  is  an- 
swerable to  the  purchaser  for  the 
deposit,  tI.iough  he  should  have  paid 
it  over  to  the  vendor.  Edwtmk  v. 
Htidding,  M.  ^5  G.  3.  3/7 

7.  Semb.  that  he  is  a  mere  stakeholder, 
and  not  to  be  considered  as  agent 
for  both  parties;  and  that  he  is 
liable,  at  all  events,  till  the  contract 
be  completed.  ibid, 

8.  In  an  action  for  not  delivering 
goods  according  to  agreement,  af- 
ter demand  made,  it  is  not  neces^ 
sary  to  adduce  evidence  in  support 
of  the  aiverment,  ^  that  the  plain- 
tiff was  ready  and  willing  to  accept 
and  pay  for  the  goods.'  IVilks  v. 
Atkinson^  H.  55  G.  3.  413 

9.  Where  a  man  agrees  to  sell  a  quan- 
tity of  oil,  he  not  having  tlie  oil 
ready  made,  but  only  the  raw  ma- 
terials for  making  it;— -He/r/,  that 
this  is  a  contract  for  the  sale  of 
goods,  wares  and  merchandize, 
within  the  exemption  of  the  stamp 
act.  ibiH. 

10.  A.  sells  an  estate  tp  B.)  who  pays 
part  of  the  purchase  money,  and 
the  title  deeds  are  deposited  with 
C.,  to  be  delivered  up  to  JB.,  when 
he  pays  the  residue.  A.  gets  pos- 
session of  them'again,  and  pledges 
them  to  D.  for  a  valuable  consider- 
ation.— llcld^  that  B„  oa  tender- 


ing the  remainder  of  the  purchase 
money,  is  entitled  to  recover  the 
deedsYrom  B.  Hooper  and  othen^ 
assignees  of  WtlU^  v.  Ramabottom 
and  others^  H.  55  G.  3-  414 

11.  i4.  puts  goods  up  to  auc^on,  one 
of  the  conditions  of  sale  being,  that 
the  poods  should  be  taken  away  at 
the  buyer's  expence,  within  four- 
teen days ;  in  default  of  which,  the 
deposit  to  be  forfeited,  the  goods 
to  lie  resold,  and  the  loss  to  be 
made  good  by  the  purchaser  at  the 
auction. — ^.buys  ibe^oods,  and  a 
bought  note  is  entered  into  with 
this  deose;  *M4  days  for  receiv- 
ingrand  delivery." — Held,  that  the 
meaning  of  the  two  contracts  (the 
conditions  of  sale  and  the  bought 
note^  was,  that  the  14  days  should 
be  allowed  to  the  purchaser  only ; 
and  that  the  vendor  should  have 
been  always  reaclv  to  deliver  them 
on  request.  Hagedon  v.  Laing, 
^.  55G.3.  514 

12.  >Stmb,  that  this  was  not  a  contract 
to  entitlef  A.  to  recover  on  the 
counfs  for  goods  bargained  and 
«oU;— or  at  least  that  he  was  not 
so  entitled,  ader  having  resold  the 
goods.  ibid. 

13.  A  bankrupt's  estate  is  sold  by 
auction ;  tlie  purchaser,  after  hav- 
ing paid  a  deposit,  gives  notice  that 
he  means  to  abandon  the  purchase, 
on  a  supposed  defect  in  the  title ; 
the  commission  is  afV^rwards  super- 
seded,  oti  the  ground  that  there 
was  no  good  petitioning  creditor's 
debt,  and  another  commission  is- 
sues, and  the  same  assignees  are 
chosen  x-^Held^  that  as  the  assig- 
nees, at  the  time  when  they  re- 
ceived notice  from  the  purchase!^ 
had  not  a  good  title  to  the  estate, 
they  could  not.  en  force,  the  con- 
tract, nor,  consequently,retain  the 
depoidt.  BartleH  v.  Tuchin  and 
smother,  T.  55  G.  3.  5b3 
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INDEX  OF  THE  PRINCIPAL  MATTBKI. 


VENUE. 

1.  Affidavit  to  change  the  venue,  Su 
Affidavits,  3. 

2.  Venue  changed  in  a  penal  action^ 
See  Penal  Action,  2.  • 

3.  In  an  action  on  the  case,  for  da- 
maging the*  plaintiff's  wharf,  the 
description  of  the  premises  in  the 
declaration  referred  to  the  venue, 
and  not  necessary  to  be  proved  as 
kid ;  See  Action  on  thkCasb^I. 

VICAR. 
See  Assumpsit,  4. 

VOYAGE. 

Description  of  in  a  policyy  See  In- 
.  SCJBANCB,  8. 

USURY. 
See  Bills  op  ExchangBi  8. 

WAREHOUSEMAN. 

See  CONSIGNMBN  r. 

WARRANTY- 

See  Insurance,  15. 

WINDOWS. 

Obstruction  of»  See  NusANci. 

WITNESS. 

1.^  In  ejectment,  the  defendant's  son 
is  not  a  competent  witness  to  prove 
thathe,  and  not  his  Ikther.is  tenant 
in  possession.  Doe  on  the  demise 
of  Jones  and  otkcrSf  v.  WUdip  M. 
,      54G.  ^.  7 


2.  The  court  will  not  grant  an  stttch' 
ment  against  a  witness,  for  not  ap- 
pearing to  give  evidence  accordiog 
to  his  subpoena,  he  liaving  attend 
for  two  days,  io  expectatioo  of  the 
trial  coming  on,  and  haviQg,on  tk 
third,  lefl  the  court  on  hisovnbo' 
siness,  on  hearing  that  some  olber 
caujkes  were  coming  on,  Umij'xri 
V.  De  Tasiei^  M.S^G.S.         42 

3.  Nor  unless  a  clear  case  of  coo- 
tempt  can  be  made  oat  against  bim. 
Hohne  v.  Smiiky  //.  55  G.  3.    410 

4.  Nor  where  the  witness  resides  24 
miles  from  the  aaaise  town,  and  bi^ 
expences  are  not  tendered  to  him 
till  the  evening  before  the  trial. 

5.  When  costs  shall  be  allowed  h 
bringing  a  witness  from  thnd, 
See  Costs,  4,  5. 

WRIT. 
See  Process. 

WRIT  OF  ERROR. 

See  Bail,  5. 
Practicb,  6. 

WRIT  OF  PARTITION. 
Amendment  of»  Set  AiiSNDMEXtf 
14. 

WRIT  OF  RIGHT. 

iSre  Evidence,  5. 

The  court  will  not  assist  the  demand- 
ant in  a  writ  of  rieht ;  and  there- 
fore win  not  allow  l>im  to  quash  t 
writ  of  summons,  which  hsi>  been 
irregularly  executed.  Jdamty  di- 
mandant^  Radvay,  tenant^  T*  ^^ 
G.3.  t'Ji 


END  OF  THE  FIRST  TOLUME* 


T.  DAVrsON.LoaibMrdoueet, 

WUiitfnait,  Lottdoa. 
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ADDENDA  ET  CORRIGENDA. 


To  the  Memoranda  prefixed  to  Easier  term^  64  Geo.  S.,  add  the  following.— 

<  Towards  the  latter  end  of  this  term^  Mr.  Sent.  Faughan  was  appointed 

*  Solicitor  to  her  Majesty,  in  the  room  of  Mr.  Baron  Rickardi.* 

P^  42,  Note  (a);  after  posted,  read  '  p.  1 19  ;*  and  dele  the  words  '  at.nm  prtuf.* 

130,  At  the  end  of  the  case  Hokoyd  v.  fFkUehead,  for  « Discharged,*  read 

'  R^edr 
146,  In  the  title  of  the  case,  for  '  Kywtre*  read  <  Kymer.* 
1849  In  ^^  mar^n,  line  6  from  the  bottom,  for  <  i.  18/  read  *  s.  S8.* 
19I9  In  the  margin,  line  6  from  the  bottom,  for  *  A.,'  read  *  B.' 
214,  In  the  margin,  line  7f  for  *  100/.,'  read  *  one  kmndred  pounds,*  at  full 

length. 
258,  Line  2,  after  Busk  ▼.  Dams,  insert  as  a  note  of  reference,  '  See  the  re- 

port  if  that  case,  9M.ScS.  W* 
274,  After  the  Ciise  otRogan  v.  Lee,  insert  as  a  note,  *  But  see  Kemdng" 
ton  V.  Anderson,  posteh  677,  where  the  court  overruled  this  decision.* 
323,  In  the  margin,  line  5  from  ther bottom,  for  *drfence!  read  '  pmnt: 
372,  In  the  margin,  line  4  from  the  bottom,  for  *  note,*  lead  '  not: 


3  bios  Q(i5  aob  Hba 


^   \rh^ 


